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XVL  VICTORU.     1862. 


The  Judges  who  usually  sat  in  Banc  in  this  Term  were 

Lord  Campbell^.  J.  Wightman,  J. 

COLBEIDGB,  i^J/^y        Jj  A  ErLB,  J. 


In  the  Matter  of  ETIENNE  BARRONET  and  EDMOND  ALLAIN 

In  the  Matter  of  EMANUEL  BARTHELEMY  and  PHILIPPE 
EUGilNE  MORNEY, 

Tbe  Court  has  »  discretion  to  ftdmit  ftocused  persons  to  bail  in  all  oases ;  bot»  in  exercising  th** 
discretion,  the  nature  of  the  charge,  the  eridence  by  which  it  is  'supported,  and  the  sentenebi 
which  by  law  may  be  passed  in  the  erent  of  a  conTiotlon,  are  in  general  the  most  importawt 
ingredients  for  the  guidance  of  the  Coort;  and,  where  these  are  weighty,  the  Ck>art  wiU  not 
interfere. 

Four  foreigners  were  committed,  on  the  coroner's  inquest  and  by  the  warrant  of  justices,  to  take 
their  trial  for  wilful  murder  committed  in  a  duel. 

Two  of  them,  wben  before  the  committing  magistrates,  avowed  that  they  aeted  as  sseonds  to  the 
deceased.  An  application  was  made  on  their  behalf  to  this  Court  to  admit  them  to  bail,  on 
affidavits,  by  these  prisoners,  that  they  had  acted  only  as  seconds,  that  the  duel  was  fair,  that 
they  were  foreigners  ignorant  of  the  law  and  believing  that  they  were  bound  as  men  of  honour 
to  act  as  they  did,  and  that  acUng  as  seconds  was  not  punishable  in  their  own  oonntry ;  and 
tbey  pledged  themselves,  in  the  event  of  being  admitted  to  bail,  to  abide  their  trlaL 

Held  that,  assuming  these  facts  to  be  accurate,  they  afforded  no  ground  for  the  Court  interfering 
to  bail  persons  proved  by  their  own  confession  to  be  guilty  of  a  capital  offence. 

An  application  was  afterwards  made  in  favour  of  the  two  other  prisoners,  who  had  not  made  any 
•aeh  confession.  This  application  was  made  on  an  affidavit  containing  a  copy  of  the  dep  ositions 
before  the  coroner's  inquest,  and  the  committing  magistrates,  the  prisoners  making  no  affidavit 
The  Court  took  time  to  examine  the  depositions;  and,  being  satisfied  that  the  evidence  was 
sufficient  to  authorise  sending  the  prisoners  to  trial,  refused  to  interfere. 

In  the  Matter  of  ETIENNE  BARRONET  and  EDMOND  ALLAIN. 

Nov.  8. 

Montague  Chambbbs  moved  for  a  writ  of  habeas  corpus  to  bring  up 
the  bodies  of  Etienne  *Barronet  and  Edmond  AUain,  and  for  a  ^^^ 
certiorari  to  bring  up  the  depositions  on  which  they  were  committed,  '• 


BARRONET'S  CASE.    M.  T.  1852. 


vfith  a  view  to  move  this  Court  to  admit  them  to  bail.  He  moved  on 
affidavits,  the  effect  of  -which  he  stated  to  i^.  that  the  prisoners  were 
committed  on  the  coroner's  inquest,  andalflidby  a  magistrate's  warrant, 
to  take  their  trial  at  the  Surrey  Assizes 'C^Ahe  wilful  murder  of  Frederic 
Courmet ;  and  that,  from  the  degositioos  before  the  coroner  and  the 
magistrates,  it  appeared  that  Qof^bmet  was  killed  in  a  duel  by  a  person 
-whose  name  did  not  appear.  ;*T}i'at  the  prisoners,  when  before  the  com- 
mitting magistrates,  avowed  that  they  had  acted  as  seconds  to  the 
deceased,  and  maintam^il  t*hat  in  doing  so  they  had  acted  as  men  of 
honour.  M.  OhanAtf^jfyXao  moved  on  affidavits  of  the  prisoners,  stating 
that  they  were  ^reUilhmen,  who  had,  for  political  reasons,  taken  refuge 
in  this  countjry,  Vefe-  ignorant  of  the  law  of  this  country,  and  believed 
that  acting  us  V<^conds  in  a  fair  duel  was  not  punishable  here,  as,  accord- 
ing to  their  affidavits,  it  was  not  punishable  in  France ;  and  that  this 
was  a  fair  duel.  The  prisoners  also,  as  the  learned  counsel  stated,  now 
pledged  themselves  by  their  affidavits  that,  if  admitted  to  bail,  they 
would  appear  to  abide  their  trial:  and  it  was  suggested  that,  being 
political  refugees,  they  could  not  safely  fly  from  this  country,  even  if 
they  wished  to  do  so.  ^  '    ■      , 

M.  Chambers^  in^suppo^t  of  h1^  application.:— An  application  was 
^Q-i  made  during  the  vacation'  to  Crompton,  J.,  to  admit  ♦these  pri- 

-*  soners  to  bail.  The  proper  materials  were  not  before  the  learned 
Judge ;  and  consequently  he  did  not  express  any  opinion  as  to  the  pro- 
priety of  granting  the  application.  He  said  Jiowever  that,  if  the 
application  were  renewed  before  him,  he  should  not  act  without  having 
an  opportunity  of  consulting  the  other  Judges.  The  application  is 
therefore  now  made  to  the  full  Court  in  the  first  instance.  The  deposi- 
tions bear  out  the  statement  of  the  prisoners  that  the  duel  was  fair. 
[Lord  Campbell,  C.  J. — Do  you  mean  to  contend  that  killing  in  what 
is  called  a  fair  duel  is  not  wilful  murder  by  the  law  of  England  ?]  The 
ground  on  which  accused  persons  are  detained  in  prison  is  not  to  punish 
them  on  account  of  their  guilt,  but  to  secure  their  abiding  their  trial ; 
Regina  v.  Scaife,  9  Dowl.  Fr.  C.  553.  Now,  though  it  cannot  be  dis- 
puted that  killing  in  a  duel  is  murder,  it  never  is  punished  as  such ;  and 
it  is  morally  certain  that  the  sentence  will  not  be  enforced  for  the  first 
time  against  two  foreigner^  ignorant  of  English  law.  There  can  there- 
fore be  no  reason  to  suppose  that  the  prisoners  will  not  face  their  trial, 
although  the  punishment  is  legally  capital.  This  Court  in  former  times 
would  not  have  hesitated  to  admit  to  bail  the  late  Duke  of  York,  or 
other  eminent  persons  who  notoriously  fought  duels.  They  were  not 
even  committed ;  and  therefore  they  could  not  be  bailed.  The  Court 
can  bail,  though  the  charge  be  murder,  and  the  coroner's  jury  have 
returned  a  verdict  against  the  prisoners.  In  Ireland,  very  recently, 
the  soldiers  concerned  in  the  Six  Miles  Bridge  affray,  though  committed 
for  wilful  murder  on  a  coroner's  inquisition,  were  bailed.     In  1782,  it 
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appears,  by  the  Annual  Register  for  that  year,  *pp.  212,  213,  ^^ . 
that  Mr.  Allen,  a  clergyman,  who  had  killed  a  man  in  a  duel,  was  ^ 
bailed,  surrendered,  stood  his  trial,  was  convicted  of  manslaughter,  and 
fined  one  shilling. 

Lord  Campbell,  C.  J. — I  am  clearly  of  opinion  that  no  ground  has 
been  laid  before  us  on  which  we  should  interfere.  For  obvious  reasons, 
I  shall  say  as  little  as  possible  of  the  circumstances  of  this  particular 
case :  but,  after  what  has  been  urged  in  support  of  the  application,  I 
most  make  some  observations.  These  two  gentlemen  are  foreigners : 
bat,  having  come  to  this  country,  they  are  in  precisely  the  same  posi- 
tion a^  if  they  were  native  subjects ;  and  they  must  meet  with  the  same 
measure  of  justice  that  would  be  given  to  native  subjects,  even  of  the 
highest  rank.  I  feel  certain  that,  if  the  highest  subject  had  been  com- 
mitted for  wilful  murder  in  a  duel,  and  had  admitted  that  he  was  an 
accessary  before  the  fact,  it  would  at  any  time  have  been  in  vain  for 
him  to  have  made  an  application  to  be  bailed.  We  are,  in  exercising 
our  discretion,  to  consider,  as  is  pointed  out  in  Regina  v.  Scaife,  the 
seriousness  of  the  charge  and  the  nature  of  the  evidence :  but  is  it  to  be 
supposed  that  this  Court  will  try,  by  a  preliminary  inquiry  on  affidavits, 
whether  a  duel  was  fair  or  not  ?  To  do  so  might  in  many  cases  be 
most  prejudicial  to  the  interests  of  the  prisoner  himself.  I  think  we 
can  look  only  to  the  nature  of  the  charge,  which  is  in  this  case  a  capital 
offence,  and  to  the  evidence,  which  in  this  case  is  a  confession.  On 
this  evidence,  if  not  altered,  the  verdict  must  be  Guilty.  I  hope  that 
the  circumstances  may  prove  such  that  execution  of  the  sentence  p^- 
*may  be  avoided ;  but  sentence  of  death  must  be  awarded,  on  such  *- 
a  verdict.  We  do  not  inquire  into  the  circumstances  which  would  be 
material  if  we  were  called  upon  to  act  as  advisers  of  the  Crown,  on  the 
question  whether  the  sentence  should  be  mitigated.  Such  is  not  our 
duty  at  present ;  but  we  are  called  on  to  interfere  by  admitting  these 
prisoners  to  bail.  No  instance  has  been  brought  before  us  in  which 
any  such  step  as  we  are  now  asked  to  take  has  been  taken  by  this  Court 
or  by  any  Judge.  The  statement  in  the  Annual  Register  of  the  case 
of  Mr.  Allen  is  far  too  loose  to  enable  us  to  act  upon  it.  It  does  not 
appear  clear  that  he  was  bailed  at  all ;  or,  if  he  was,  it  may  have  been 
done  by  a  justice  of  the  peace  in  violation  of  his  duty.  The  Irish  case 
mentioned  has  no  analogy  to  the  present.  There  the  verdict  of  the 
coroner's  jury,  on  which  the  prisoners  were  charged,  was  contrary  to 
all  the  evidence,  which  showed  clearly  that  no  crime  had  been  com 
mitted ;  and  the  prisoners  did  not  confess  their  guilt,  as  is  done  here, 
but  denied  it.  The  prisoners  must  abide  their  trial.  They  will  on  that 
trial  have  every  privilege  given  to  foreigners ;  but,  if,  on  their  trial, 
they  are  convicted,  sentence  of  death  must  be  passed  upon  them,  and 
they  must  make  their  application  to  the  mercy  of  the  Crown. 

CoLSRiDQB,  J.^-I  also  am  of  opinion  that  this  application  must  be 
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refused,  because  I  think  that,  if  we  granted  the  writ  asked  for,  and  all 
the  facts  now  suggested  appeared  unaltered  on  the  prisoners  being 
brought  up,  we  should  still  be  bound  to  remand  them.  I  am  still  of  the 
same  opinion  as  that  which  I  expressed  in  Regina  v.  Scaife :  and  I 
^^^  adhere  to  the  principles  *which  I  then  laid  down.     I  do  not  think 

^  that  an  accused  party  is  detained  in  custody  because  of  his  guilt, 
but  because  there  are  sufficient  probable  grounds  for  the  charge  against 
him,  so  as  to  make  it  proper  that  he  should  be  tried,  and  because  the 
detention  is  necessary  to  insure  his  appearance  at  the  trial.  This  Court 
has  at  all  times  had  an  unlimited  discretion  to  admit  to  bail :  and,  since 
Stat.  5  &  6  W.  4,  c.  8S,  s.  3,  two  justices  of  the  peace,  one  of  whom 
shall  have  signed  the  warrant  of  commitment,  have  power  to  admit  to 
bail  persons  charged  with  felony,  <<  notwithstanding  such  person  or  per- 
sons shall  have  confessed  the  matter  laid  to  his  or  their  charge,  or 
notwithstanding  such  justices  shall  not  think  that  such  charge  is  ground- 
less, or  shall  think  that  the  circumstances  are  such  as  to  raise  a  pre- 
sumption of  guilt."  That  enactment  shows  clearly  that,  in  the  opinion 
of  the  Legislature,  the  guilt  of  the  party  charged  is  not  the  direct 
ground  on  which  he  is  detained  in  custody ;  and  that  the  strength  of 
the  evidence  of  guilt,  even  when  it  amounts  to  a  confession,  is  not  con- 
clusive as  to  the  propriety  of  bailing.  But  it  is  a  very  important 
element  in  considering  whether  the  party,  if  admitted  to  bail,  would 
appear  to  take  his  trial :  and  I  think  that,  in  coming  to  a  determination 
on  that  point,  three  elements  would  generally  be  found  the  most  import- 
ant :  the  charge,  the  nature  of  the  evidence  by  which  it  is  supported, 
and  the  punishment  to  which  the  party  would  be  liable  if  convicted. 
In  the  present  case  the  charge  is  that  of  wilful  murder ;  the  evidence 
contains  an  admission  by  the  prisoners  of  the  truth  of  the  charge ;  and 
the  punishment  of  the  offence  is  by  law  death.  Under  such  circum- 
stances, though  this  Court  has  power  to  interfere,  I  think  it  has  always 
been  held  that  in  its  discretion  it  will  not  do  so.  We  are  told  that  these 
«^-i  ^gentlemen  are  foreigners  who  acted  in  ignorance  of  the  law.     I 

-'  agree  with  my  Lord  that  foreigners  who  come  to  this  country  must 
in  this  respect  be  put  upon  precisely  the  same  footing  as  native  subjects. 
We  could  not  listen  to  a  native  who  urged  that  he  was  ignorant  of  the 
law  which  he  had  transgressed ;  nor  can  we  do  so  to  a  foreigner.  Then 
we  are  told  that  the  sentence  of  death  will  probably  not  be  executed. 
I  think,  however,  that  we  must  look  to  the  legal  consequences  of  a 
conviction,  and  not  speculate  on  the  probable  mercy  of  the  Crown. 

WiGHTMAN,  J. — I  think  that  this  Court  should  not  interfere  in  this 
case:  and,  as  I  entirely  concur  in  the  reasons  given  by  my  brother 
Coleridge,  I  shall  add  nothing  to  what  he  has  said. 

Erle,  J. — I  also  think  it  our  duty  to  refuse  this  application.  I  take 
the  principle,  on  which  the  Court  acts,  to  be  that,  where  the  charge  is 
of  a  crime  of  the  highest  magnitude,  the  evidence  clear,  and  the  punish- 
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ment  the  highest  known  to  the  law,  the  Court  should  not  interfere ; 
though,  if  any  one  of  these  ingredients  were  wanting,  it  might  inter- 
fere, if  there  were  special  grounds  for  doing  so.  With  regard  to  the 
grounds  urged  before  us  on  this  occasion,  I  shall  only  say  that  I  think 
it  of  the  highest  consequence  that  the  administration  of  justice  should 
be  uniform ;  and  we  should  do  great  mischief  if  we  introduced  into 
the  general  rule  an  exception  in  farour  of  foreigners. 


Rule  refused. 


*In  the  matter  of  EMANUEL  BARTHELEMT  and  PHILIPPE  ^^^ 
EUGilNE  MORNEY.    Nov.  23.  L  * 

HaBDLBSTON  moYcd  for  a  writ  of  habeas  corpus,  to  bring  up  the 
bodies  of  Emanuel  Barthelemy  and  Philippe  Eugene  Morney,  and  for 
a  certiorari  to  bring  up  the  depositions  on  which  they  were  committed, 
for  the  purpose  of  moving  that  they  might  be  admitted  to  bail.  He 
stated  that  the  prisoners  stood  committed  on  the  coroner's  inquest,  and 
also  by  the  warrant  of  a  justice,  to  take  their  trial  at  the  Surrey 
Assizes,  for  the  wilful  murder  of  Frederic  Gourmet.  He  produced  an 
affidavit  containing  a  copy  of  the  depositions,  but  no  affidavit  by  either 
of  the  prisoners. 

HuddleHon^  in  support  of  his  application. — The  two  prisoners  in  the 
present  case  have  made.no  admission  of  their  guilt;  such  an  admission 
was  made  in  Barronet's  Case,  antd,  p.  1,  and  seems  to  have  materially 
influenced  the  decision  of  the  Court  there.  And  the  presence  or  absence 
of  a  confession  has  always  been  considered  a  very  important  point ;  4 
Inst.  178.  Much  weight  also  was  attached,  in  Barronet's  Case,  to  the 
supposed  absence  of  precedents.  But  precedents  have  been  found. 
In  1843,  when  Colonel  Fawcett  was  killed  in  a  duel,  Mr.  Gulliver,  who 
seems  to  have  been  the  surgeon  attending  on  the  ground,  was  committed 
for  trial  on  the  coroner's  inquest.  He  was  admitted  to  bail  by  CoLB<* 
RiBOE,  J. ;  he  surrendered,  stood  his  trial,  and  was  acquitted.  In  The 
Earl  of  Cardigan's  Case,  where  the  *duel  proved  not  fata],  his  p^q 
Lordship  and  his  second  (a  commoner)  were  arrested  on  the  spot.  '- 
Lord  Cardigan,  when  brought  before  the  magistrates,  said :  « I  hnve 
fought  a  duel  and  have  hit  my  man."  He  was  bailed  by  the  justices. 
Afterwards  an  indictment  was  found  against  him  and  his  second  for 
shooting  with  intent  to  kill.  Bosanqubt,  J.,  after  this,  enlarged  the  re- 
cognisances both  of  Lord  Cardigan  and  of  his  second.  These  are  modern 
cases  which  are  not  reported  in  any  legal  work,  but  which  may  be  cited  as 
matter  of  history.  In  Bex  v.  Morgan,  1  Bulstr.  84,  there  was  an 
indictment  for  murder,  which,  as  appears  from  the  arguments  at  p.  86 
of  the  report,  was  committed  in  a  dueL  There  was  also  an  appeal  for 
the  same  murder;   Egerton  v.  Morgan,  1  Bulst.  69;   which  abated 
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There  was  an  application  to  bail  the  prisoner,  after  the  indictment  had 
been  found ;  and  many  authorities  were  cited  on  the  subject,  which  are 
collected  at  p.  85  of  the  report ;  the  prisoner  was  bailed,  afterwards 
surrendered,  took  his  trial,  was  convicted  and  pardoned.  [Lord  Cahp« 
BELL,  C.  J. — I  do  not  think  it  has  ever  been  doubted  that  the  Court 
may  bail  in  a  case  of  murder.  In  Bex  v,  Morgan,  the  Court  seem  to 
have  proceeded  on  the  ground  that  there  was  improper  delay  on  the 
part  of  the  prosecutor.  Your  present  application  is  apparently  on  other 
grounds.  What  are  the  facts  on  which  the  committal  took  place  here  ?] 
It  is  very  inconvenient,  and  may  be  very  mischievous  to  the  prison- 
ers, to  discuss  the  nature  of  the  evidence.  Lord  Mansfield  disapproved 
of  that  course  in  Rex  v.  Lord  Baltimore,  1  W.  Bl.  648.  [Lord  Camp- 
bell, C.  J. — A  prisoner  cannot  be  admitted  to  bail  unless  he  makes 
*ini  ^^^  ^^^^  there  are  not  sufficient  grounds  *for  keeping  him  in  cus- 
■'  tody.  Coleridge,  J. — The  uniform  practice  is  to  produce,  on  the 
application  for  the  certiorari,  copies  of  the  depositions,  verified  by 
affidavit,  and  argue  upon  those.] 

tiuddletton  then  referred  to  the  copy  of  the  depositions  both  before 
the  magistrates  and  before  the  coroner,  and  argued  that  the  evidence 
against  the  prisoners  was  slight,  and  that  consequently  they  were  likely 
to  appear  and  take  their  trial.  [Lord  Campbell,  C.  J. — We  will  look 
over  the  depositions.]  Cur.  adv.  vult. 

Lord  Campbell,  C.  J.,  on  the  next  day  (November  24th),  delivered 
the  judgment  of  the  Court. 

We  have  carefully  looked  over  the  depositions  in  this  case ;  and  we 
are  of  opinion  that  we  should  not  be  justified  in  interfering.  It 
appears  that  the  prisoners  are  committed  on  an  inquisition,  good  on  the 
face  of  it,  finding  them  guilty  of  wilful  murder :  and,  on  looking  at  the 
depositions,  it  appears  clear  that  there  was  a  murder  committed  in  a 
duel ;  and  we  think  that  there  is  evidence  that  the  prisoners  were  par- 
ties to  the  murder.  We  give  no  opinion  as  to  whether  that  evidence  is 
conclusive ;  but  we  think  that  it  is  sufficient  to  authorize  the  sending 
them  to  trial.  It  is  unnecessary  to  consider  what  course  we  should 
pursue  if  the  evidence  were  insufficient ;  for  we  are  of  opinion  that  it 
is  sufficient :  and  we  could  not  bail  these  prisoners  without  making  a 
distinction  between  murder  committed  in  a  duel  and  any  other  murder, 
which  would  be  contrary  to  all  principle.  Time  was  when  the  public 
feeling  on  this  subject  was  contrary  to  the  law.  I  am  happy  to  think 
^-  -,  it  is  now  in  accordance  with  the  law ;  and  I  hope  that  the  time  *is 
-'  fast  approaching  when  the  custom  of  duelling  will  not  only  be,  as 
it  always  was,  wicked  and  illegal,  but  also  be  considered  absurd. 

Bule  refused. 

If  there  be  no  reasonable  doubt  of  the  guilt  of  the  oonstitutioni  of  the  United  States  have 
of  a  prisoner  charged  with  felony,  he  ought  not  clauses  similar  to  that  which  is  to  be  found  in 
to  be  bMled :  Taylor's  case,  5  Cowen,  39.   Most    the  constitution  of  rennsylvania,  Art.  ix.  Sect 
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14.  "  All  prisoners  shall  be  bulable  bj  saffi-  139 ;  Ready  v.  The  Commonwealth,  9  t)ana, 
eient  sureties,  unless  for  capital  offences,  when  88.  Where  a  defendant  has  been  indicted  for 
the  proof  is  erident  or  presamption  greats"  It  a  capital  crime,  and  is  in  custody  on  sach 
has  been  decided  that  under  the  proper  con-  charge,  he  is  not  entitled  to  a  writ  of  haheaa 
stmetion  of  this  clause,  it  applies  not  to  what  corpua  for  the  purpose  of  being  admitted  to 
were  capital  offences  at  the  time  the  oonstitu-  bail,  unless  he  states  such  facts  in  his  petition, 
tion  was  made ;  but  that  it  constituted  a  general  under  oath,  as  will  rebut  the  presumption  raised 
role  applicable  at  all  future  times,  and  that,  against  him  bj  the  indictment,  and  a'  general 
where  at  any  time  an  offence  charged  is  short  allegation  of  innocence  is  not  sufficient :  In  the 
of  a  capital  felony,  the  judges  are  bound  to  Matter  of  White,  4  English,  222.  Where  several 
admit  the  prisoner  to  bail ;  but  when  a  capital  indictments  were  founded  on  one  criminal  trans- 
felony  is  charged,  and  the  proof  of  it  is  evident  action,  and  might  hare  been  all  included  in  one 
or  the  presumption  great,  no  power  exists  any-  indictment,  though  prosecuted  as  several  offences 
where  to  admit  to  baU:  The  Commonwealth  v.  and  the  prisoner  was  acquitted  in  one  case,  it 
Keeper  of  the  Prison,  2  Ashmead,  227.  See  was  held  that  it  afforded  such  a  presumption 
Shore  v.  The  State,  6  Missouri,  640 ;  The  State  of  his  innocence  in  the  others  as  entitled  him 
V.  Abbott,  R.  m  Charlt  244;  The  Stete  v.  to  be  bailed:  Green's  ease,  llLeigh,  677. 
HoweU,  Id.  120;   The  State  e.   Wicks,   Id. 


COBBETT  V.  HUDSON.    Nov.  8. 

A  par^  to  a  suit,  conducting  his  own  cause  at  the  trial,  has  a  right  to  address  the  jury  as  an 
advocate,  without  waiving  his  right  to  give  evidence  as  a  witness  in  his  own  behalf. 

Action  on  the  case ;  in  which  issues  in  fact  were  joined.  On  the 
trial,  before  Lord  Campbell,  C.  J.,  at  the  London  Sittings  after  Easter 
term,  the  plaintiff,  who  sued  in  formS  pauperis,  conducted  his  cause  in 
person.  The  Lord  Chief  Justice  told  him  that,  if  he  addressed  the 
jury  as  an  advocate,  he  could  not  be  permitted  to  give  evidence  as  a 
witness.  The  plaintiff'  elected  to  act  as  advocate,  and  not  as  witness. 
Verdict  for  defendant. 

In  Trinity  term,  the  plaintiff  in  person  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  the  Lord  Chief  Justice's  ruling  above 
stated. 

Watson  and  Unthank  now  showed  cause  ;(a)  and  The  Plaintiff  in 
person  was  heard  in  support  of  the  rule.  The  nature  of  the  arguments 
appears  from  the  judgment.  Cur.  adv.  vuU, 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  term  (November 
20),  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  in  this  case  the  rule  for  a  new  trial  should 
be  made  absolute,  on  the  ground  that  *the  plaintiff  was  impro-  p^^^ 
perly  told  that  he  could  not  be  permitted  to  address  the  jury  as  *- 
his  own  advocate  without  agreeing  to  waive  his  right  to  be  examined  as 
a  witness  in  his  own  behalf.  We  are  fully  aware  of  the  inconvenient 
consequences  which  must  follow  from  a  party  to  a  suit  being  alternately 
during  the  trial  advocate  and  witness ;  and  we  express  our  strong  dis- 
approbation of  such  a  practice.  But  we  cannot  say  that  the  Judge  at 
Nisi  Prius  has  at  present  sufficient  authority  to  prevent  it.    Before  the 

(a)  Before  Lord  Cavpbsll,  C.  J.,  Colbridqc,  Wig  htm  ait,  and  Eblk,  Js. 
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recent  statute  (14  k  16  Vict.  c.  99),  the  party  had  a  right  to  conduct 
his  own  cause  in  person,  although  he  could  not  be  his  own  witness :  and 
by  that  statute  (sect.  2)  he  is  rendered  <<  competent  and  compellable  to 
give  evidence*'  as  a  witness,  without  any  abridgment  of  his  former  right 
to  act  as  his  own  advocate.  We  must  be  careful  that  we  do  not  abridge 
the  rights  conferred  on  suitors  by  common  or  statute  law,  while  we  are 
acting  merely  on  views  of  policy  and  expediency,  with  respect  to  which 
different  Judges  may  form  different  opinions.  It  was  stated,  at  the 
trial,  that  verdicts  had  several  times  been  set  aside  on  the  sole  ground 
that  the  same  person  had  been  permitted  to  act  as  advocate  and  to  be 
examined  as  a  witness :  but,  when  the  cases  alluded  to  are  examined,  it 
will  be  found  that  the  rigid  rule  contended  for  was  not  laid  down  in  them. 
In  Stones  v.  Byron,  4  D.  &  L.  393,  upon  a  trial  before  the  sheriff,  an 
attorney  having  addressed  the  jury  as  advocate  for  the  plaintiff  and  then 
been  examined  as  a  witness  for  him,  Patibson,  J.,  observed :  « I  must  say 
that  I  do  not  think  that  such  a  course  of  proceeding  is  proper,  or  consist- 
ent with  the  due  administration  of  justice.  It  seems  to  me,  therefore,  that 
^^  Q^  his  evidence  *ought  not  to  have  been  received,  and,  having  been  re- 

-'  ceived,  that  there  ought  to  be  a  new  trial.'*  But  there  the  evidence 
had  been  received  after  the  defendant's  case  was  closed,  and  after  the 
plaintiff's  advocate  had  replied ;  and  this  irregularity,  testifying  that  the 
under-sheriff  who  presided  was  unduly  influenced,  appears  to  have  been  a 
ground  of  the  decision.  In  Deane  v.  Packwood,  4  D.  &  L.  395,  note  (ft), 
(very  shortly  reported  in  a  note  to  Stones  v.  Byron,  4  D.  &  L.  893), 
which  was  likewise  a  trial  before  the  sheriff,  the  plaintiff's  attorney, 
after  addressing  the  jury  as  advocate,  was  examined  as  a  witness ;  and 
Erlb,  J.,  granted  a  new  trial  on  this  ground,  but  without  laying  down 
a  general  rule  on  the  subject,  or  professing  to  extend  the  authority  of 
Stones  V.  Byron.  In  Bex  i;.  Brice,  2  B.  &  Aid.  606,  it  was  laid  down 
that,  on  the  trial  of  an  indictment  for  perjury,  the  prosecutor  shall  not 
be  permitted  to  address  the  jury;  the  Court  observing :  <<  the  prosecutor 
may  be,  and  generally  is,  a  witness ;  and  it  is  very  unfit  that  he  should 
be  permitted  to  state,  not  upon  oath,  facts  to  the  jury  which  he  is  after- 
wards to  state  to  them  on  his  oath."  But  there  the  King  was  to  be 
considered  the  party ;  and  the  private  prosecutor  had  no  right  to  address 
the  jury,  even  if  he  waived  his  right  to  be  examined  as  a  witness.  It 
was  said,  at  the  trial  of  this  cause,  that,  since  the  late  Evidence  Act  (14 
k  15  Vict.  c.  99)  passed,  it  had  been  decided,  both  before  the  Chief 
Justice  of  the  Common  Pleas  and  the  Chief  Baron  of  the  Exchequer, 
that  a  party  cannot  be  permitted  to  act  as  his  own  advocate  and  to  be 
examined  as  his  own  witness :  but,  after  diligent  inquiry,  no  such  deci- 
sion can  be  discovered.  The  validity  of  the  rule  contended  for  is  rested 
ti4.i  ^^  ^^^  *authority  of  the  Judge  at  Nisi  Prius  to  regulate  the  pro* 

■*  cedure  in  a  way  that  may  be  most  conducive  to  the  investigation 
of  truth ;  and  the  instance  was  referred  to  of  an  order  for  the  witnessee 
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to  leave  the  Court,  with  an  intimation  that  any  witness,  who  remains  in 
Coort  or  returns  into  Court  before  he  is  called,  shall  not  be  examined. 
But  the  Judge  must  be  governed  by  established  practice  and  the  general 
rules  of  law.  With  respect  to  ordering  the  witnesses  out  of  Court, 
although  this  is  clearly  within  the  power  of  the  Judge,  and  he  may  fine 
a  witness  for  disobeying  this  order,  the  better  opinion  seems  to  have 
been  that  his  power  is  limited  to  the  infliction  of  the  fine,  and  that  he 
cannot  lawfully  refuse  to  permit  the  examination  of  the  witness ;  see 
Cook  V.  Nethercote,  6  C.  &  P.  741  (E.  C.  L.  R.  vol.  25),  Thomas  v. 
David,  7  C.  &  P.  850  (E.  C.  L.  B.  vol.  32),  Rex  v.  CoUey,  1  Moo.  & 
M.  829  (E.  C.  L.  R.  vol.  22).  We  may  hope  that,  without  any  positive 
rule  against  a  party  addressing  the  jury  and  being  examined  as  a  wit- 
ness on  oath  on  his  own  behalf,  a  practice  so  objectionable  is  not  likely 
to  spring  up ;  for  it  is  not  only  contrary  to  good  taste  and  good  feeling, 
bat,  as  it  must  be  revolting  to  the  minds  of  the  jury,  it  will  generally 
be  injurious  to  those  who  attempt  it.  In  such  a  case  as  the  present 
there  13  not  the  smallest  colour  for  resorting  to  it ;  for  the  plaintiff, 
suing  in  formfi  pauperis,  had  counsel  assigned  to  him,  who  must  be 
supposed  have  been  ready  to  support  at  the  trial  the  certificate  he  had 
giren  that  the  plaintiff  had  a  good  cause  of  action ;  and  an  offer  was 
freely  made  to  the  plaintiff  to  postpone  the  trial  till  the  attendance  of 
thie  gentleman  could  be  procured. 

If  the  practice  does  gain  ground  to  a  degree  seriously  ^injurious  ^^  . 
to  the  due  administration  of  justice,  the  legislature  may  interfere,  ^ 
or  the  Judges,  under  the  authority  vested  in  them,  may  make  a  general 
order  whereby  it  may  be  prevented  in  future.  But,  as  the  law  now 
stands,  we  think  the  Judge  at  Nisi  Prius  exceeded  his  authority  in 
refusing  to  allow  the  plaintiff  to  be  examined  as  a  witness  on  oath  after 
addressing  the  jury  as  an  advocate ;  and  that  upon  a  new  trial  he  must 
be  permitted  to  do  both  if  he  shall  be  so  inclined. 

Rule  absolute. 

Aa  ftttom^  of  reeord  If  a  oompelent  wftoeM  the  witnen  wu  the  attorney  who  made  the 

for  his  dieat  in  the  init  on  trial*  Reed  r.  writ;  that  he  was  aotavdj  engaged  in  the  trial 

Colcocky  1   Nott  A  M'Cord,  592,  though  his  as  one  of  the  connsel  for  the  plaintiff,  and  that 

judgment  fee  depends  on  his  inoeess,  New-  he  opened  the  cause  to  the  jury:  Potter  v, 

wuM  V.  Bradley,  1  DaUaa,  241,  and  though  Warq,  1  Cnshing,  519.  Ithasbeen  theuttirersal 

be  expects  a  lai^r  fee  if  his  client  sneoeeds :  practice  in  North  Carolina  to  permit  an  attor- 

MUee  V.  O'Hara,  1  Serg.  k  Rawle,  32 ;  Sloeum  ney  in  a  cause  to  giro  evidence  at  the  instance 

r.  I7ewby,   1  Murphy;  Boulder  e.  Hebel,  17  of  Ui  client,*  hut  it  Is  a  practice  not  to  be 

S«rg.  4  Rawle,  313;  M'Oehee  v.  Hanaell,  13  enoonraged:  The  State  «l  Woodiide»  9  Ire- 

Alabama,  17.    It  is  no  objection  to  the  eompe-  dell,  490. 
tttiey  0f  a  witaesi  called  for  the  plafattiiT,  that 

02 
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BUTTON  and  Another,  Assignees  of  ELIZABETH  ANN  TAN- 
DALL,  a  Bankrupt,  v.  CRUTTWELL.    Nov.  6 

Y.,  a  trader,  being  indebted  to  L.  in  2002.,  agreed  with  defendant  that,  on  defendant  paying  the 
200^  to  L.,  T.  would  aaiign  by  bill  of  sale  all  her  effeote  to  defendant,  to  secore  the  2002.  A 
deed  of  aseignment  was  exeoated,  some  montbs  after :  it  contained  a  power  for  defendant  to 
enter,  and  take  all  the  effeete  which  might  be  on  the  premieei  at  the  time  of  raoh  entry,  and 
sell  them,  and,  oni  of  the  price,  to  repay  hinuelf  the  2002.  and  pay  expenset  of  eale,  and  pay 
the  residae  to  T.  Y.  coTcnanted  to  pay  the  2002.  by  instalments,  and  was  to  remain  in  posses- 
sion till  default  in  payment  Afterwards  Y.,  who  had  remained  in  possession,  sold  the  elTeets, 
for  M72.,  and,  oat  of  that  lam,  paid  the  2002.  to  defendant 

Y.  having  afterwards  become  bankmpty  her  assignees  sued  defendant  to  recover  the  2002.,  and 
relied  on  the  ezecation  of  the  deed  as  an  act  of  bankruptcy  and  fraudulent  against  creditors. 
The  jury  having  found  that  the  deed  was  not  executed  with  intent  to  defeat  or  delay  creditors, 
and  the  payment  not  made  in  contemplation  of  bankruptcy,  and  a  verdict  having  thereupon 
been  directed  for  defendant : 

Rule  for  new  trial  refused,  the  execution  of  the  deed  not  being  necessarily  in  itself  an  act  of 
bankruptcy.  For  the  transaction  was  as  if  the  deed  had  been  executed  at  the  time  of  the  pay- 
ment by  defendant  to  L.,  which  constituted  a  good  consideration  between  Y.  and  defendant; 
and  the  clause  enabling  the  dofendant  to  sell  after  acquired  property  did  not  vitiate  the  trans- 
action. 

Assumpsit.  The  declaration  stated  that  defendant  was  indebted  to 
plaintiffs,  as  assignees  of  Elizabeth  Ann  Yandall,  a  bankrupt,  in  5002. 
for  money  had  and  received  by  defendant  for  the  use  of  the  plaintiffs 
as  assignees,  and  for  money  due  to  plaintiffs,  as  assignees,  on  an 
account  stated  between  defendant  and  plaintiffs.  Promise  to  plaintiffs 
as  assignees. 
♦1  fiT      *Ple» "  Non  assumpsit.     Issue  thereon. 

•^  The  particulars  claimed  2072.  10«.,  <<  part  of  the  proceeds  of 
the  sale  of  the  bankrupt's  effects,  paid  over  to  the  defendant  by  or  on 
behalf  of  the  bankrupt,  on  or  about  the  17th  March,  1852." 

On  the  trial,  before  Platt,  B.,  at  the  last  Assizes  for  the  city  and 
county  of  Bristol,  it  appeared  that  the  bankrupt  E.  A.  Yandall,  who 
was  a  widow,  in  March,  1851,  kept  an  hotel  of  which  she  was  lessee, 
and  was  then  indebted  to  a  person  named  Lansdell  in  2272. ;  for  securing 
which  she  had  executed  a  bond  and  warrant  of  attorney,  upon  which 
Lansdell  entered  up  judgment.  In  April,  1851,  Thomas  Cruttwell,  the 
defendant,  who  was  Lansdell's  attorney,  agreed  to  pay  2002.  to  Lansdell 
(which  Lansdell  agreed  to  accept  in  liquidation  of  the  whole  2272.),  on  the 
understanding  that  Mrs.  Yandall  should  execute  a  bill  of  sale  of  her 
effects  to  the  defendant  to  secure  the  repayment  to  him  of  the  2002. 

Accordingly,  on  12th  June,  1851,  she  executed  an  indenture,  between 
herself  of  the  first  part  and  defendant  of  the  second :  which  recited 
that  she  was  indebted  to  defendant  in  2002.  for  moneys  lent,  and  that, 
to  secure  the  repayment  thereof  with  interest,  by  the  instalments  after 
mentioned,  it  had  been  agreed  that  she  should  execute  and  give  to 
defendant  «^  a  bill  of  sale  of  all  and  singular  the  household  furniture 
and  personal  effects  of  her,  the  said  E.  A.  Yandall,  in,  about,  and 
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belonging  to  the  said  hotel  and  premises,  with  and  under  such  covenants, 
powers,  and  provisions  as  are  hereinafter  contained  2"  and  it  was  wit- 
n^ssed  « that,  in  pursuance  of  the  said  agreement,  and  in  consideration 
of  the  said  sum  of  2002.  so  as  aforesaid  due  and  owing  from  the  said  E. 
A.  Y.  to  the  said  Thomas  Cruttwell,  she,  the  said  E.  A.  T.,  doth  hereby 
♦assign  unto  the  said  T.  C,  his  executors,  administrators,  and  ^^-^ 
assigns,  all  and  singular  the  household  furniture,  fittings,  decora-  '-  ' 
tions,  and  effects,  stock  in  trade,  wines,  liquors,  stores,  plate  and  plated 
articles,  linen,  glass,  china,  hardware,  culinary  and  othec  utensils,  im- 
plements, goods,  and  things,  being  of  the  nature  of  personal  chattels, 
which  are  now  in,  about,  or  belonging  to  the  said  hotel  and  premises, 
called,"  &c.,  <<  and  all  the  right,  title,  property,  claim,  and  demand 
whatsoever,  at  law  and  in  equity,  of  the  said  E.  A.  T.,  in  and  to  the 
said  chattels  and  premises,  hereby  assigned  or  intended  so  to  be,  and 
every  of  them  and  parcel  thereof:  to  have,  hold,  take,  receive,  and 
enjoy  the  same,  unto  the  said  T.  C,  his  executors,  administrators,  and 
assigns,  as  his  and  their  own  property,  chattels,  and  effects.'*  Proviso 
that,  in  case  of  payment  by  E.  A.  Y.  to  defendant,  by  instalments  of 
501.  each  (on  12th  December  1851,  12th  June  1852,  12th  December 
1852,  and  12th  June  1853),  with  interest  at  52.  per  cent,  on  the  sum 
due  for  the  time  being,  the  presents  were  to  be  void.  Covenant  for 
payment  of  the  money  by  the  instalments,  with  interest.  Covenant 
that,  if  default  should  be  made  in  the  payment,  <<  it  shall  be  lawful  for 
the  said  Thomas  Cruttwell,  his  executors,"  &c.,  ^<  peaceably  and  quietly 
to  receive  and  take  unto*  his  and  their  possession,  and  thenceforth  to 
hold  and  enjoy,  as  well  all  and  every  the  goods,  chattels,  and  premises 
hereinbefore  assigned,  or  intended  so  to  be,  as  also  all  other  goods, 
chattels,  and  effects  of  the  said  E.  A.  Y.,  which  shall  or  may  then,  or 
at  any  time  or  times  thereafter,  during  the  continuance  of  this  security, 
be  or  be  found  in,  upon,  about,  belonging,  or  appertaining  to  the  said 
hotel  and  premises,  or  any  other  premises  which  the  said  E.  A.  Y.  may 
occupy  for  the  purpose  of  her  said  ♦business  or  otherwise.  And  ^^^^ 
also  to  sell  and  dispose  of  the  same  goods,  chattels,  and  effects  ^ 
respectively,  every  or  any  part  or  parts  thereof,  either  by  public  auc- 
tion or  private  contract,"  &c.,  and  to  receiVe  the  moneys  arising  from 
the  sale,  and  retain,  in  the  first  place,  the  costs  and  charges,  and,  in 
the  next  place,  so  much  of  the  2002.  and  interest  as  should  be  due,  and 
pay  the  surplus  to  E.  A.  Yandall.  Proviso  "  that,  until  default  shall  1 
be  made  in  payment  of  some  or  one  of  the  said  instalments  of  the  said 
sum  of  2002.  or  in  some  payment  of  the  interest  thereof  at  the  times 
and  in  the  manner  hereinbefore  appointed  for  payment  thereof  respect- 
ively, contrary  to  the  form  and  effect  of  the  proviso  and  covenant 
hereinbefore  contained,  it  shall  be  lawful  for  the  said  E.  A.  Y.,  her 
executors,"  &c.,  <«to  hold,  make  use  of,  and  possess  the  said  goods, 
chattels,  and  premises  hereby  assigned  or  intended  so  to  be,  witho^t 
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any  manner  of  hindrance  or  disturbance  of  or  by  him,  the  said  T.  Crutt 
well,  his  executors/'  &c.,   « anything  hereinbefore  contained  to  the 
contrary  thereof  notwithstanding.*' 

Mrs.  Yandall  continued  in  possession  of  the  hotel  and  all  her  effects 
until  March,  1852,  when  she  offered  the  effects  for  sale  by  public  auc- 
tion. The  defendant  gave  notice  to  the  auctioneer  of  his  bill  of  sale, 
and  of  his  claim  under  it.  The  effects  were  sold  on  Ist  March,  1852, 
for  5612.,  out  of  which  she  paid  to  defendant  2072.  10».,  for  principal 
and  interest;. and  she  applied  the  residue  to  payment  of  other  debts 
and  other  purposes  of  her  own.  Shortly  afterwards  she  became,  and 
was  duly  adjudicated,  bankrupt. (a) 

^^g-  *0n  these  facts,  the  counsel  for  the  plaintiffs  contended  that 
^  the  deed  of  12th  June,  1851,  was  an  act  of  bankruptcy  and  fraud- 
ulent, and  that  the  defendant  was  not  entitled  to  retain  the  2072.  lOt., 
paid  to  him  in  pursuance  of  the  deed.  The  jury,  in  answer  to  questions 
from  the  learned  Judge,  found  that  the  deed  was  not  executed  with  an 
intent  to  defeat  or  delay  creditors,  and  that  the  payment  to  the  defend- 
ant was  not  made  by  Mrs.  Yandall  to  the  defendant  in  contemplation 
of  bankruptcy.  The  learned  judge  then  directed  a  rerdict  for  the  de- 
fendant. 

Kinglake,  Seijt.,  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction. The  question  ought  not  to  have  been  left  to  the  jury.  The 
deed  was  necessarily  an  act  of  bankruptcy,  and  fraudulent  as  against 
creditors.  The  bankrupt  never  herself  received  the  2002.,  which  was 
the  only  consideration  for  her  executing  the  deed :  it  was  paid  over  to 
Lansdell  by  the  defendant.  No  payment  was  made  to  her  at  the  time 
of  her  executing  the  deed.  [Lord  Campbell,  C.  J. — If  the  deed  was 
executed  in  pursuance  of  a  previous  understanding,  and  she  received 
at  the  time  of  such  understanding  an  adequate  consideration,  it  is  as  if 
the  deed  had  been  executed  at  that  time.]  Taking  the  transaction  as 
if  the  payment  to  Lansdell  and  the  execution  of  the  deed  had  been  con- 
temporaneous, the  execution  of  the  deed  is  still  an  act  of  bankruptcy. 
It  divests  the  bankrupt  of  all  her  property,  and  incapacitates  her 
from  carrying  on  her  trade.  Even  supposing  that  this  disposal  of  her 
present  stock  was  protected  by  the  consideration  received  for  it,  that 
cannot  extend  to  a  deed  authorizing  a  party  at  any  future  time  to  enter, 
^g^-  and  take  even  all  after  acquired  property.  No  present  ^payment 
-I  can  constitute,  as  against  creditors,  a  good  consideration  for  such 
an  assignment.  The  case  of  Graham  i;.  Chapman,  21  L.  J.  N.  S.  C. 
P.  173,  lately  decided  in  the  Common  Pleas,  very  much  resembles  the 
present,  and  is  an  authority  for  the  plaintiflb.  There  the  jury  found 
that  the  present  advance  was  the  moving  cause  of  the  execution  of  the 

(a)  No  point  arose  m  to  the  interval  between  the  payment  and  the  bankrnptoy,  the  oonnsel 
for  the  plaintiffi  insisting  that  the  payment  was  not  bona  fide. 
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deed :  but  the  Court  nevertheless  held  the  deed  to  be  an  act  of  bank 
mptcj,  because  it  assigned  after  acquired  effects. 

Our.  adv,  vult. 

Lord  Campbell,  C.  J.,  on  a  later  day  in  this  term  (November  11th). 
delivered  the  judgment  of  the  Court. 

We  think  that  there  ought  not  to  be  any  rule  granted  in  this  case 
The  jury  found  that  the  deed  relied  upon  as  an  act  of  bankruptcy  was 
not  fraudulent,  nor  executed  in  contemplation  of  bankruptcy.  The 
verdict  ought  to  stand,  unless  the  Judge  was  bound  to  rule  at  the  trial 
that  the  execution  of  the  deed  was  necessarily,  in  point  of  law,  an  act 
of  bankruptcy.  There  having  been  an  agreement,  before  the  money 
was  advanced,  that  the  security  should  be  given,  and  the  money  having 
been  advanced  under  this  agreement,  the  deed  is  to  have  the  same  effect 
with  respect  to  creditors  as  if  it  had  been  executed  in  April,  1851, 
instead  of  the  month  of  June  following.  We  think  it  cannot  be  im- 
peached by  the  circumstance  of  the  money  being  paid  directly  by  the 
defendant  to  Lansdell,  the  creditor  of  Mrs.  Tandall ;  for  it  was  in  truth 
an  advance  to  her  to  enable  her  to  satisfy  a  pressing  demand ;  and  the 
defendant  was  her  agent  in  making  the  payment,  in  the  same  manner 
as  if  the  money  *had  remained  some  time  in  her  actual  possession.  ^^^^ 
So  far  this  is  the  common  case  of  a  bill  of  sale  bonfi  fide  given  to  ^  *^ 
secure  an  advance  made  on  the  faith  of  the  security,  to  enable  a  trader 
to  carry  on  his  business :  and  it  is  well  established  law  that  such  a  bill 
of  sale  is  not  an  act  of  bankruptcy,  although  it  would  be  an  act  of 
bankruptcy  if  the  consideration  were  either  wholly  or  partly  an  ante- 
cedent debt,  contracted  without  security. 

But  reliance  is  chiefly  placed  by  my  brother  Kingldke  upon  a  clause 
in  this  deed  which  a^uthorizes  the  defendant  to  enter  and  sell  after 
acquired  property ;  and  he  refers  us  to  Graham  v.  Chapman,  21  L.  J. 
N.  S.  C.  P.  173,  as  an  authority  to  prove  that  a  deed  witk  such  a 
clause  is  necessarily  an  act  of  bankruptcy.  On  referring  to  the  case, 
we  do  not  find  any  such  doctrine  laid  down  in  it.  There  the  deed 
expressly  recited  that  it  w^as  given,  not  only  for  a  further  advance,  but 
for  an  old  unsecured  debt ;  and  Lord  Chief  Justice  Jervis  several 
times  over  points  this  out  as  the  chief  foundation  of  his  judgment.  He 
likewise  remarks  upon  the  power  to  take  after  acquired  property,  which 
there  might  have  prevented  the  trader  from  deriving  any  benefit  what- 
ever from  the  further  advance.  But  that  cannot  apply  to  a  case  like 
the  present,  where  the  trader  did  derive  the  full  benefit  of  the  whole 
sum  advanced  by  its  being  applied  at  the  time  to  satisfy  the  demand 
of  an  importunate  creditor.  ' 

Therefore,  without  impeaching  the  authority  of  that  case,  we  think 
that  the  rule  applied  for  should  be  refused.  Rule  refused. 

TOL.  I. — 5  B.  A  B. 
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♦22]  *In  the  matter  of  STUART  v.  JONES.    Nov.  8. 

By  Stat  I  A  2  Viet  e.  xxxiii.  (local  and  personal,  public),  s.  18,  a  paving  rate  may  be  imposed  on 
the  occupiers  of  premises  in  B.,  in  tbe  eoanty  of  C. ;  and,  in  case  of  non-payment,  "  the  same 
shall  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  sach  ocrnpier,"  "or  shall  be 
and  may  be  sued  for  and  recovered,  together  with  fall  costs  of  suit,  in  any  of  Her  M^esty's 
Courts  of  reeord  at  Westminster." 

On  motion  for  a  prohibition  in  a  plaint  brought  to  recover  8^  10«.  M.  for  such  a  rate  in  the  county 
Court  of  C. : 

Held  that,  though  the  action  given  by  stat  I  A  2  Viet  c.  zxziii.,  was  only  in  tbe  Superior  Courts, 
it  was  a  plea  of  personal  acGon  within  stat  9  A  10  Vict  e.  95,  s.  58 ;  and  the  county  court  had 
jurisdiction  to  try  the  plaint 

Charles  Pollock  moved  for  a  prohibition,  on  behalf  of  the  defend- 
ant in  the  above  plaint,  which  was  in  the  county  Court  of  Chester. 
The  plaint  was  brought  to  recover  8/.  10«.  Sd.,  part  of  a  paving  rate 
imposed  under  stat.  1  &  2  Vict.  c.  xxxiii.  (local  and  personal,  public).(a) 
By  sect.  18,  after  authority  given  to  impose  a  paving  rate  on  the 
occupiers  of  houses  adjoining  the  streets  in  Birkenhead,  it  is  enacted 
that,  if  the  rate  be  not  paid,  <<  the  same  shall  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  of  such  occupier,"  <<  or  shall  be  and  may 
be  sued  for  and  recovered,  together  with  full  costs  of  suit,  in  any  of 
Her  Majesty's  Courts  of  record  at  Westminster." 

Charles  Pollock,  in  support  of  his  motion.-7-The  application  has  been 
made  at  chambers,  before  Crompton,  J.,  who  inclined  to  think  that  the 
county  court  had  no  jurisdiction  to  entertain  a  plaint  to  recover  the 
rates  ^imposed  under  stat.  1  &  2  Vict.  c.  xxxiii. ;  and  before 
Martin,  B.,  who  inclined  to  think  that  it  had  such  jurisdiction. 
Both  Judges  agreed  that  it  was  a  proper  case  for  an  application  to  this 
Court.  Where  a  right  is  created  by  a  statute,  which  gives  a  specific 
remedy,  that,  if  no  more  is  said,  is  the  exclusive  remedy.  Here  the 
distress  and  the  particular  action  only  are  given.  [Erlb,  J. — Why 
should  not  that  action,  since  stat.  9  &  10  Vict.  c.  95,  be  in  the  county 
court?]  The  action  given  by  the  local  act  is  to  be  in  one  of  the  Courts 
of  record  at  Westminster.  Supposing  the  sum  to  have  been  under 
40s,j  the  old  county  court  would  not  have  had  jurisdiction  given  them 
to  try  such  an  action,  which  by  express  words  is  to  be  in  one  set  of 
courts.  The  reason  for  this  limitation,  probably,  was  that  the  Legis- 
lature thought  that  a  question  concerning  r^tes  was  not  likely  to  be 
fairly  dealt  with  in  a  local  court,  necessarily  liable  to  be  biassed  by  the 
local  prejudices  of  the  place.  'Then,  the  state  of  the  law  being  that 
the  Superior  Courts  only  had  jurisdiction  to  entertain  such  an  &cti<  n, 
the  county  Court  act,  9  &  10  Vict.  c.  95,  was  passed.  By  sect.  3  every 
court  ^^  to  be  holden  under  this  act  shall  have  all  the  jurisdiction  and 
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(a)  "  To  amend  an  act  passed  in  the  third  year  of  the  reign  of  his  late  Majesty  King  William 
the  Fonrthy  intitaled  'An  act  for  paving,  lighting,  watching,  cleansing,  and  otherwise  improving 
the  township  or  chapelry  of  Birkenhead  in  the  Connty  Palatine  of  Chester,  and  for  regnlatini^ 
the  police  thereof,  and  for  esUblishing  a  market  within  the  said  township.' " 
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powers  of  the  county  court  for  the  recovery  of  debts  and  demands,  as 
altered  by  this  act."  The  alteration  in  the  jurisdiction  of  the  county 
court  is  made  by  sect.  58,  which  enacts,  <<  that  all  pleas  of  personal 
actions,  where  the  debt  or  damages  claimed  is  not  more  than  202., 
whether  on  balance  of  account  or  otherwise,  may  be  holden  in  the 
county  court,  without  writ."  These  words  are  not  sufficient  to  give  the 
county  court  jurisdiction  over  this  action ;  for  it  is  a  general  rule  that 
general  words  in  a  subsequent  statute  do  not  abrogate  express  enact- 
ments in  a  prior  statute ;  *Eor8ter's  Case,  11  Rep.  66  b ;  Wil-  ^^^i 
liams  r.  Pritchard,  4  T.  R.  2.  Stat.  8  &  4  W.  4,  c.  42,  s.  17,  ^ 
authorizes  the  sending  a  writ  of  trial  to  <<  any  judge  of  any  court  of 
record  for  the  recovery  of  debt."  It  has  been  held  in  the  Exchequer 
Chamber  that  this  enactment  does  not  extend  to  the  Judge  of  the 
county  court;  Owens  v.  Breese,  6  Exeh.  916.t 

Lord  Campbell,  C.  J. — I  have  listened  to  the  able  arguments  of 
Mr.  Pollock  ;  but  I  am  only  confirmed  in  my  first  impression  that  the 
county  court  has  jurisdiction  in  this  case.  By  stat.  1  &  2  Yict.  c. 
xxxiii.  s.  18,  an  action  is  given  to  recover  the  rate  in  any  of  Her 
Majesty's  Courts  of  Record  at  Westminster.  Then,  by  a  subsequent 
statute,  9  &  10  Vict.  c.  95,  s.  58,  <<all  pleas  of  personal  actions,  where 
the  debt  or  damages  claimed  is  not  more  than  202.,  whether  on  balance 
of  account  or  otherwise,  may  be  holden  in  the  county  court,  without 
writ ;"  and  there  is  a  proviso  making  some  exceptions.  This  action, 
given  by  stat.  1  &  2  Vict.  c.  xxxiii.,  is  a  plea  of  a  personal  action ; 
and  the  sum  claimed  does  not  exceed  the  specified  amount :  then  it 
comes  within  the  enacting  clause  of  stat.  9  &;  10  Vict.  c.  95,  s.  88. 
It  does  not  come  within  any  of  the  exceptions :  and  I  see  no  reason 
why  such  an  action  should  not  be  brought  in  the  county  court,  where, 
no  doubt,  it  will  be  very  well  tried, 

Coleridge,  J. — I  go  so  far  with  Mr.  PoUocVm  argument  as  to  agree 
that,  after  the  statute  had  provided  that  the  rate  should  be  levied  by 
distress,  no  action  would  have  lain  had  it  not  been  given  by  express 


words :   *but  in  this  statute  there  are  express  words  giving  an 
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action,  which  certainly  is  a  plea  of  a  personal  action.  Then 
stat.  9  &  10  Vict.  c.  95,  s.  58,  gives  the  county  court  jurisdiction  over 
^«  all  pleas  of  personal  actions."  How  are  these  words  to  be  got  over  ? 
It  is  suggested  that  the  Legislature  gave  a  remedy  in  the  Courts  of 
record  at  Westminster,  and  that  the  intention,  to  be  implied  from  this, 
was  to  guard  against  local  prejudices  by  confining  the  remedy  to  an 
action  in  a  court  of  general  jurisdiction.  But  all  this  is  an  assumption. 
It  is  quite  as  likely  that  the  action  was  given  in  the  Courts  of  record 
at  Westminster  because  there  was  no  court  of  record  having  jurisdic- 
tion over  the  spot.  We  cannot  speculate  either  way :  the  words  of 
Btot.  9  &  10  Vict.  c.  95,  s.  58,  give  jurisdiction  over  such  a  plea  to  the 
county  court ;  and  there  is  nothing  to  restrain  them. 


STUART  V.  JONES.    M.  T.  1852. 


WiGHTMAN,  J. — The  question  is  not  as  to  the  right  but  as  to  the 
remedy.  The  remedy  might,  by  stat.  1  Vict,  c.  xzxiii.,  be  by  a  per- 
sonal action  in  the  Courts  of  record  at  Westminster.  The  subsequent 
act,  9  &  10  Vict.  c.  95,  gives  the  county  court  jurisdiction  to  hold  that 
personal  plea ;  and  the  remedy  may  now  be  in  the  county  court. 

Erlk,  J.,  concurred.  Rule  refused. 


*26]  *COOK  V.  GILLARD.     Nov.  S. 

A  btU  of  costs,  delirered  under  stat  6  A  7  Vict  c.  73,  e.  37,  contained  some  items  for  proceedings 
snch  as  would  take  place  in  the  Superior  Courts,  and  contained  nothing  to  show  in  which  of 
the  Superior  Courts  the  business  took  place.    Held :  That  the  biU  was  snflleient. 

Debt  for  work  and  labour,  &c.,  as  a  solicitor. 

Pleas.  1.  Never  indebted.  2.  As  to  16/.,  parcel,  &c.,  payment. 
8.  Set-off.  4.  No  signed  bill  delivered.  6.  As  to  part,  the  Statute  of 
Limitations. 

Replication :  issue  joined  on  the  first  plea ;  Nolle  prosequi  as  to  the 
162. ;  and  traverses  of  the  3d,  4th  and  5th  pleas.  On  which  traverses 
issues  were  joined. 

On  the  trial,  before  Wiohtman,  J.,  at  the  Westminster  sittings  in 
Trinity  term  1852,  it  appeared  that  the  plaintiff  had  in  due  time  deli- 
vered to  the  defendant  a  bill,  headed  ^<  Richard  Gillard,  Esq.,  Dr.  To 
George  William  Francis  Cook ;"  and  signed  by  the  plaintiff.  The  items 
in  the  bill  were  divided  into  four  parts.  The  first  part  was  headed 
<<  Yourself  and  Ransom."  It  consisted  of  a  charge  for  attending  the 
defendant  and  consulting  as  to  slanderous  reports ;  and  then,  under  a 
fresh  head,  "  Hilary  term,  1846,"  there  were  charges  for  «  Letter  before 
action,"  "Instructions  to  sue,"  "Writ  of  Summons,"  and  "attending 
settling."  The  amount  of  this  first  part  of  the  bill  was  21.  Ids.  8d. 
Except  in  so  far  as  might  be  inferred  from  the  items  above  quoted,  there 
was  nothing  to  show  whether  the  suit  of  Gillard  v.  Ransom  had  been 
pending  in  any,  or  which,  of  the  Superior  Courts.  The  second  part  of 
the  bill  appeared  from  the  items  to  be  for  conducting  the  defence  of  a 
pase  at  the  Middlesex  Sessions ;  it  amounted  to  91.  1^.  6d.  The  third 
♦.o-n  P*^^  appeared  on  the  face  of  it  to  be  for  *conducting  a  prosecution 
-'  at  the  Middlesex  Sessions;  it  amounted  to  451.  ISs.  6d.  The 
fourth  part  of  the  bill  was  headed  "Yourself  and  Mrs.  Heydeman."  It 
contained  charges  for  taking  the  opinion  of  counsel  on  the  construction 
of  an  agreement,  various  charges  for  collecting  evidence  and  making 
inquiries  at  Hatton  Garden,  Tottenham  Court  Road,  and  other  places 
well  known  to  be  in  Middlesex,  but  which  were  not  stated  on  the  face 
of  the  bill  to  be  there :  for  "  instructions  to  sue  in  an  action  on  the 
case;"  for  "writ"  and  "service;"  for  attending  in  Court,  when  on 
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motion  by  counsel  "  a  rule  was  made  to  refer  all  matters  in  dispute ;" 
and  for  attending  the  reference.     The  amount  of  this  head  of  the  bill 
was  122L  8t.  lOd.     Except  in  so  far  as  might  be  inferred  from  the  items 
above  quoted,  there  was  nothing  to  show  whether  the  cause  of  Gillard 
V.  Heydeman  had  been  pending  in  any,  or  which,  of  the  Superior  Courts. 
The  bill  then  repeated  these  four  sums,  with  a  reference  to  the  page  of 
the  bill  on  which  each  appeared,  summing  up  the  total  1802.  8s.  6(2.,  and 
concluded :  <<  This  is  my  bill  of  costs  amounting  to  180L  S$.  6d. 
G.  W.  F.  Cook, 
12Feby.  1852, 
Vestry  Offices, 

Old  Saint  Pancras  Road, 
St.  Pancras, 
Middlesex." 
The  bill  had,  before  trial,  been  sent  to  taxation  without  prejudice :  and 
it  was  agreed  at  the  trial  that,  partly  from  the  amount  struck  off,  and 
partly  by  an  admitted  set-off,  the  plaintiff's  claim  was  reduced  to  1002. ; 
which  was  the  sum  he  was  entitled  to  recover  supposing  that  the  bill 
was  sufficient. 

*It  was  contended  for  the  defendant  that  the  first  and  last  parts  ^^^o 
of  the  bill  were  insufficient,  as  they  did  not  show  in  what  courts  ^ 
the  business  there  charged  for  was  transacted ;  and  therefore  that  the 
bill,  heing  one  entire  bill,  was  not  sufficient  as  to  any  part.  For  the 
plaintiff  it  was  contended  that  the  bill  was  sufficient  for  the  whole ;  or, 
if  not,  that  it  was  divisible  and  good  pro  tanto.  The  learned  Judge 
directed  a  nonsuit,  with  leave  to  the  plaintiff  to  move  to  set  it  aside, 
and  enter  a  verdict  for  1002.  or  such  portion  of  the  bill  of  costs  as  the 
Court  should  think  reasonable  instead  thereof. 

Keating^  in  Trinity  term,  obtained  a  rule  nisi  accordingly. 

Atherton  and  Milward  now  showed  cause.(a) — Stat.  6  &  7  Vict.  c. 
73,  8.  87,  is  the  enactment  now  in  force  requiring  the  delivery  of  a 
signed  bill  by  an  attorney  before  action.  Stat.  2  G.  2,  c.  28,  s.  28,  was 
the  statute  in  force  before  the  22d  of  August,  1843,  when  stat.  6  &  7 
Vict.  c.  73,  received  the  Royal  Assent.  The  enactment  now  in  force 
is  nearly  the  same  as  the  previous  one.  One  difference,  however,  is 
material :  stat.  2  G.  2,  c.  23,  s.  23,  required  that  the  bill  should  be 
referred  to  taxation  by  the  court  <<  in  which  the  business  contained  in 
Buch  bill,  or  the  greatest  part  thereof  in  amount  or  value,  shall  have 
been  transacted."  Stat.  6  &  7  Vict.  c.  73,  s.  37,  directs  that,  "in  case 
any  part  of  such  business  shall  have  been  transacted  in  any  other  court," 
than  a  Court  of  equity,  "  the  Courts  of  Queen's  Bench,  Common  Pleas, 
Exchequer,  Court  of  Common  Pleas  at  Lancaster,  or  Court  of  Pleas  at 

ia)  Before  Lord  OAVPBBX.Ly  C.  J.,  Colbbidok,  Wiahtm av,  and  Erlb,  Jt. 

D 
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^^^^  Durham,  or  any  *Judge  of  either  of  them,"  may  refer  the  bill,  to 
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be  taxed  by  the  officer  of  their  own  Court.     It  will  be  contended 


that  the  effect  of  this  change  in  the  enactment  is  to  render  the  decisions 
on  the  former  statute  no  longer  applicable,  and  that  the  decisions  on 
the  present  statute  which  are  favourable  to  the  defendant  are  founded 
on  a  mistake.  It  is  true  that  one  reason  why  the  attorney  was  required 
to  state  in  what  court  each  item  was  transacted  has  ceased;  for  it  is  no 
longer  material  in  what  court  the  greater  part  in  value  was  transacted ; 
but  the  authorities  do  not  proceed  on  that  ground  alone.  In  Lewis  v. 
Primrose,  6  Q.  B.  265,  268  (E.  C.  L.  R.  vol.  61),  Lord  Denman,  C.  J., 
speaking  of  stat.  2  G.  2,  c.  23,  s.  23,  says:  "The  very  object  of  the- 
enactment  is,  that  the  client,  if  he  likes,  may  take  the  bill  to  another 
attorney  for  his  advice  upon  it.  Why  is  the  client  to  be  forced  to  ask 
questions  ?  And  how  can  we  say  that  he  is  told  in  respect  of  what 
business  the  charge  is  made,  when  he  is  not  told  where  the  business  was 
done?"  In  Martindale  v.  Falkner,  2  Com.  B.  706  (E.  C.  L.  R.  vol.  52), 
there  was  a  difference  of  opinion  amongst  the  Judges,  as  to  whether 
the  bill,  in  that  case,  did  show  by  necessary  inference  in  what  court  the 
cause  was :  but  all  the  Judges  agreed  that  it  was  necessary  it  should  do 
so.  Sargent  t^.  Gannon,  7  Com.  B.  742  (E.  C.  L.  R,  vol.  62),  recognises 
the  same  rule.  In  Engleheart  v.  Moore,  15  M.  k  W.  648,t  which  was  a 
decision  on  stat.  6  &  7  Vict.  c.  73,  s.  37,  Albbrson,  B.,  gives  the  reason. 
The  statute  requires  the  delivery  of  the  bill,  he  says,  (p.  552),  «  for 
the  express  purpose  of  giving  the  client  a  full  opportunity  of  ascertaining 
whether  the  business  was  done,  and  whether  the  charges-  are  reasonable. 
*^m  ^^^  *^^®  *purpose  it  is  very  material  that  the  bill  should*  show  in 
^  what  court  the  business  was  done,  because  the  fees  are  different  in 
different  courts :  and  how  can  an  attorney  advise  a  party  as  to  the  pro- 
priety of  taxing  a  bill,  unless  he  knows  in  what  court  the  fees  were 
paid  ?  Without  such  information,  he  could  not  know  whether,  upon 
taxation,  one-sixth  of  the  bill  would  be  struck  off  or  not."  In  Ivimey 
V.  Marks,  16  M.  &  W.  843,t  the  Court  of  Exchequer,  following  up  the 
reason  just  quoted,  decided  that  a  bill,  if  it  did  not  disclose  in  what 
Court  the  legal  business  was  done,  was  bad  altogether.  Maule,  J., 
thus  lays  down  the  rule  in  Dimes  i;.  Wright,  8  Com.  B.  831,  885  (E. 
C.  L.  R.  vol.  65) :  "  Whether  a  bill  which  does  not  eappresslt/  show  the 
court  and  the  cause  where  the  business  has  been  done,  would  be  a  com- 
pliance with  the  statute,  is,  perhaps,  a  thing  which  is  not  yet  altogether 
settled.  It  is,  however,  settled,  that  if  the  bill  is  deficient  in  that  infor- 
mation which  is  essential  to  enable  the  party  charged  to  know  the  court 
and  the  cause,  with  respect  to  any  of  the  items,  it  is  insufficient."  In  An- 
derson V,  Boynton,  13  Q.  B.  308,  these  cases  are  approved  of.  The  plain- 
tiff probably  relies  upon  Keene  v.  Ward,  13  Q.  B..615  (E.  C.  L.  R.  vol. 
66).  In  that  case,  the  Court  seem  to  have  proceeded  on  the  ground 
that  it  sufficiently  appeared  4iat  the  business  was  in  one  of  the  Supe- 
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rior  Courts,  and  that,  as  the  scale  of  costs  is  now  the  same  in  all  the 
Superior  Courts,  it  was  immaterial  in  which :  but  in  the  present  case 
it  does  not  appear  by  the  bill  that  the  cause  was  in  one  of  the  Superior 
Courts.  There  are  writs  of  summons  in  all  borough  courts  of  record : 
Stat.  2  &  3  Vict.  c.  27,  s.  3.  [Erle,  J. — I  see  there  is  a  charge  for 
attending  in  Court  when  a  rule  was  made  to  *refer  the  cause  and  p^^^ 
all  matters  in  diiference.  Could  that  be  in  an  inferior  court  ?]  In  '- 
the  Passage  Court,  at  Liverpool,  such  rules  were  drawn  up  at  every 
sitting  when  Crompton,  J.,  was  Judge  of  that  Court.  It  was  a  pro- 
ceeding which  he  much  encouraged.  [Erle,  J. — The  plaintiff  appears, 
by  the  signature  of  the  bill,  to  be  an  attorney  resident  in  Middlesex. 
He  is  at  the  same  time  conducting  cases  at  the  Middlesex  sessions  for 
the  defendant ;  and  in  his  bill  there  are  charges  for  getting  evidence  in 
one  cause  at  Hatton  Garden  and  Tottenham  Court  Road.  It  is  not 
strictly  impossible  that  there  may  be  places  of  that  name  in  Liverpool, 
and  that  this  cause  may  have  been  in  the  Passage  Court  there :  but  are 
we  to  suppose  that  if  it  was  so,  the  defendant  would  not  know  it  ?  I 
think  there  is  a  recent  decision  of  the  Common  Pleas,  Cozens  v.  Gra- 
ham, 16  Jurist,  952,  much  against  that.]  Supposing  the  bill  to  be  in 
part  deficient,  it  is  bad  altogether ;  Ivimey  v.  Marks,  16  M.  k  W.  843.t 
Waller  v.  Lacy,  1  M.  &  G.  64  (E.  C.  L.  R.  vol.  39),  may  be  relied  on 
for  the  plaintiff  on  this  point :  that  case,  in  the  judgment  in  Ivimey  v. 
Marks,  was  considered  to  be  no  authority  on  the  later  statute ;  but  in 
fact  the  point  was  abandoned  by  the  defendant's  counsel  in  Waller  v. 
Lacy.  [Lord  Campbell,  C.  J. — In  my  mind  the  fact  that  the  counsel, 
Mr.  Bramxoell^  abandoned  the  point,  ihakes  Waller  v.  Lacy  a  very 
weighty  authority.  Erle,  J. — The  Court,  in  Waller  v.  Lacy,  were  not 
passive  instruments  in  the  hands  of  counsel :  they  gave  judgment  that 
the  plaintiff  was  entitled  to  recover  part.] 

Keating^  contrd.. — The  question  has  been  fairly  *brought  be-  p^,„^ 
fore  the  Court.  Whilst  stat.  2  G.  2,  c.  23,  s.  23,  was  in  force,  *- 
it  was  at  first  doubtful  whether  the  name  of  the  Court  need  appear ; 
Lester  v.  Lazarus,  2  C.  M.  &  R.  665. f  It  was  afterwards  decided  that 
it  must  appear,  for  reasons  depending  on  the  machinery  for  taxation 
given  by  stat.  2  G.  2,  c.  23,  s.  23.  Then  came  stat.  6  &  7  Vict. 
c.  73,  8.  87,  changing  the  machinery  for  taxation,  and  consequently 
removing  these  reasons ;  and  the  question  now  is,  how  far,  with  the 
change  of  reasons,  the  law  should  change.  The  bill  may  now  be  taxed 
in  any  Court.  [Wightman,  J. — But  there  is  another  ground  for  the 
rule  assigned  in  some  of  the  cases.  The  bill,  it  is  said,  should  give  the 
information  necessary  to  show  whether  it  is  advisable  to  tax  at  all. 
Coleridge,  J. — And  give  it  so  that  a  person  to  whom  the  clieot  handed 
the  bill  for  advice  would  not  have  to  seek  it  aliunde.]  Both  reasons 
are  answered  by  the  judgment  in  Keene  v.  Ward,  13  Q.  B.  515  (E.  C. 
L.  R.  vol.  66).     Stat.  6  &  7  Vict.  c.  73,  s.  37,  does  not  require  that 
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the  Court  should  be  named ;  and  as  the  fees  in  all  the  Superior  Courts 
are  the  same,  there  is  no  reason  for  requiring  it.  It  is  not  easy  to  see 
why  the  bill  should  give  formally  every  piece  of  information  to  the 
client,  or  why  it  should  be  supposed  that  this  defendant  might  be  in 
doubt  whether  he  had  been  suing  in  the  Passage  Court  at  Liverpool  or 
not.  [Lord  Campbell,  C.  J. — The  cases  seem  to  me  to  proceed  on  an 
assumption,  contrary  to  the  fact,  that  a  client  knows  nothing  about  the 
litigation  in  which  he  is  engaged  except  from  the  bill.  Eklb,  J. — It  is 
put  upon  the  necessity  of  enabling  a  person  of  competent  skill  to  decide 
whether  the  bill  is  likely  to  be  reduced  one-sixth,  ^without  re- 
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quiring  information  aliunde.      Now   I  apprehend  that  a  great 


many  items  in  all  bills  are  such  that  it  cannot  be  known  whether  they 
are  of  the  proper  amount  without  information  dehors  the  bill.  For 
instance,  a  fee  of  5L  5$.  for  a  conference  may  be  excessive  if  the  business 
is  simple,  and  very  reasonable  if  it  is  complicated.]  It  is  to  be  re- 
marked that  in  Ivimey  v.  Marks,  16  M.  &  W.  843,t  the  Court  had  not 
their  attention  drawn  to  the  uniformity  of  taxation  in  all  the  Courts, 
which,  as  remarked  in  Keene  v.  Ward,  13  Q.  B.  515  (E.  C.  L.  R.  vol. 
66),  now  renders  it  immaterial  in  which  the  business  was.  In  the  other 
cases  cited  the  difference  between  stat.  2  G.  2,  c.  28,  s.  28,  and  stat. 
6  &  7  Vict.  c.  73,  s.  87,  does  not  appear  to  have  been  adverted  to. 

Cur,  adv.  vuU. 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  term  (November 
20th),  delivered  the  judgment  of  the  Court. 

In  this  case  the  question  was,  whether  an  attorney's  bill,  intended 
to  be  delivered  according  to  stat.  6  &  7  Vict.  c.  78,  s.  37,  was  sufficient. 
The  bill  related  to  several  transactions,  all  of  which  were  properly  de- 
scribed, except  that  there  were  items,  to  a  small  amount,  in  two  actions, 
for  writs  of  summons  and  other  proceedings  such  as  would  occur  in 
actions  in  the  Superior  Courts ;  and  there  was  nothing  to  indicate  in 
what  court  these  actions  were  brought.  The  defendant  objected  that 
the  bill  was  therefore  invalid;  Ivimey  v.  Marks,  16  M.  &  W.  843, f 
Engleheart  v.  Moore,  16  M.  &  W.  548,t  Dimes  v.  Wright,  8  Com.  B. 
831  (E.  C.  L.  R.  vol.  65),  were  cited,  in  which  the  rule  was  laid  down, 
that  a  charge  for  an  item  in  an  action,  without  specifying  in  what  court 
the  ^action  is  brought,  renders  the  bill  bad ;  the  reason  assigned 
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being,  that  the  client  ought  to  be  enabled,  by  the  bill,  to  obtain 


advice  as  to  taxation  without  the  need  of  further  question.  But,  after 
considering  the  provisions  of  the  statute,  the  change  that  has  been 
made  in  the  taxation  of  costs,  the  reason  assigned  for  the  rule,  and  the 
late  cases  on  the  subject,  we  have  come  to  the  conclusion  that  the  ob- 
jection ought  not  to  be  sustained.  Stat.  6  &  7  Vict.  c.  73,  s.  37,  for- 
bids an  action  until  a  bill  for  fees,  charges,  and  disbursements  shnll 
have  been  delivered.  No  requisites  for  the  bill  are  particularized : 
here  is  no  requirement  that  the  Court  should  be  specified:  and  the 
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section  farther  declares  (a)  that  the  plaintiff  is  not  bound  in  the  first 
instance,  in  proving  a  compliance  with  the  act,  to  prove  the  contents 
of  the  bill  delivered ;  but  it  is  presumed  suflScient  unless  the  defendant 
proves  that  it  is  not  such  a  bill  as  constitutes  <<a  bon&  fide  compliance 
with  this  act."  The  defendant  here  does  not  prove  that  any  further 
information  was  practically  wanted  for  taxation,  or  suggest  that  the 
name  of  the  court  in  which  the  two  writs  of  summons  were  issued  would 
have  been  of  any  use  to  him :  nor  does  he  contend  that  the  act  has  not 
in  this  case  been  bonfi  fide  complied  with,  unless  the  arbitrary  rule  to 
be  deduced  ^rom  the  cases  above  mentioned,  that  the  name  of  the  ^^q- 
court  as  to  every  item  is  indispensable,  can  be  maintained.  Now  '- 
this  rule,  as  applied  to  the  existing  statute,  appears  to  have  originated 
in  a  mistake  :  it  was  first  introduced  by  Judges  applying  the  provisions 
of  Stat.  2  G.  2,  c.  23,  s.  23 ;  and  then  there  was  good  reason  for  it ; 
for  the  jurisdiction  to  tax  under  that  statute  is  given  to  the  court  in 
which  the  greater  part  of  the  business  was  done ;  and  it  was  therefore 
indispensable  for  the  parties  and  for  the  taxing  ofiicer  to  be  able  to 
assign  each  item  to  its  appropriate  court,  before  the  taxation  could  be 
entered  upon :  moreover  at  that  time  the  scale  of  charges  in  the  different 
courts  was  different ;  so  that  the  name  of  the  court  was  also  wanted  in 
order  to  estimate  the  amount  of  charges.  But,  under  the  existing 
statute,  if  there  is  any  item  in  any  court  of  law,  jurisdiction  is  given 
to  all  the  Superior  Courts  indifferently ;  so  that  in  respect  of  jurisdic- 
tion the  name  of  the  Court  is  entirely  immaterial :  and  so  likewise  is 
it  for  estimating  the  amount  due,  as  the  scale  of  charges  in  all  the  Su- 
perior Courts  is  now  uniform.  The  Judges,  who  instituted  the  rule  in 
relation  to  the  existing  statute,  adopted  it  from  cases  under  the  former 
statute,  without  adverting  to  the  important  changes  in  the  law  which  the 
Legislature  had  made ;  and  thereby,  as  we  think,  contravened  the 
intention  of  the  Legislature.  If  this  reasoning  is  correct,  it  follows 
that  the  rule,  which  so  originated,  has  been  maintained  without  any 
useful  purpose. 

The  greater  number  of  the  later  decisions  accord  with  this  view  of 
the  law.     In  Martindale  v.  Falkner,  2  Com.  B.  706  (E.  C.  L.  R.  vol 
52),  a  bill  was  decided  to  be  sufficient  which  showed  by  reasonable 
^intendment  that  the  business  charged  for  was  done  in  one  of 


the  Courts  of  Chancery,  though  there  was  nothing  to  show  which 
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of  those  Courts  was  intended.     In  Anderton  v.  Boynton,  18  Q.  B.  308 

(a)  Bj  a  provifo  in  stot  6  A  7  Vict  o.  73,  8.  37,  "  it  shaU  not  in  any  case  be  necesBary  in  the 
first  instance  for  raeh  attorney  or  solicitor,  or  the  execntor,  administrator,  or  assignee  of  such 
aiiomey  or  solicitor,  in  proring  a  compliance  with  this  act,  to  prove  the  contents  of  the  biU  he 
loay  have  delivered,  sent,  or  left,  but  it  shall  be  sufBeient  to  prove  that  a  bill  of  fees,  charges,  or 
dlsbarsements,  subscribed  in  the  manner  aforesaid,  or  enclosed  in  or  accompanied  by  such  letter 
mm  aforesaid,  was  delivered,  sent,  or  left  in  manner  aforesaid ;  bat  nevertheless  it  shall  be  com- 
petent for  the  other  party  to  show  that  the  bill  so  deUvered,  sent,  or  left,  was  not  such  a  bill  as 
eoBstitated  a  bon&  ftde  eomplianee  with  this  act"  There  is  nothing  equivalent  to  this  proviso  in 
■tat.  2  O.  2,  c  23. 

VOL.  I. — 6  D  2  B.  A  B. 
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(E.  G.  L.  R.  vol.  66),  it  was  held  suiScient  if  tbe  name  of  the  cause  and 
the  Court  could  be  gathered  by  intendment  from  the  bill,  without  being 
expressly  mentioned.  In  Eeene  v.  Ward,  13  Q.  B.  515  (E.  C.  L.  R. 
vol.  66),  a  bill  was  held  good,  although  it  contained  items  in  an  action 
and  did  not  indicate  in  what  Court  that  action  was  brought ;  and  in 
that  case  the  change  in  the  law,  in  respect  of  the  jurisdiction  to  tax, 
and  of  the  uniformity  of  charge  in  the  different  Courts,  and  also  the 
practical  result  of  the  supposed  rule,  was  pointed  out.  This  has  been 
followed  by  a  very  salutary  judgment  in  Cozens  v,  Graham,  16  Jurist, 
952,  where  a  bill  was  held  valid  although  the  Court  in  which  the  busi- 
ness was  done  was  not  mentioned  or  described,  it  being  clear  that  the 
defendant,  knowing  the  Court,  did  not  want  the  information,  and  only 
made  the  objection  to  evade  payment  of  a  debt.  The  judgment  there 
points  out  that  the  words  of  the  last  statute  are  complied  with  although 
the  Court  is  not  mentioned  in  the  bill ;  and  also  that  the  changes  in- 
troduced by  the  last  statute  had  not  been  adverted  to  in  the  decision 
now  relied  on  for  the  defendant.  This  judgment  appears  to  us  to  give 
effect  to  the  true  meaning  of  the  statute;  the  defendant  who  under- 
takes to  prove  that  the  bill  is  not  a  bond  fide  compliance  with  the  act, 
cannot  found  an  objection  upon  want  of  information  in  the  bill,  if  it 
appears  that  he  is  already  in  possession  of  that  information;  It  seems 
to  us  probable  that  the  Legislature  changed  the  law  relating  to  attor- 
^07-1  neys'  bills  from  having  perceived  that  a  clerical  *error  or  an  ac- 
^  cidental  oversight  often  worked  the  forfeiture  of  the  remunera- 
tion due  for  many  years  of  professional  services ;  and  therefore  meant, 
while  it  secured  the  client  a  right  to  reasonable  information  respecting 
the  bill  before  an  action  should  be  brought  upon  it,  at  the  same  time  to 
give  to  the  attorney  security  that  the  delivery  of  a  bill  intended  to 
give  and  giving  all  requisite  information  should  be  a  compliance  with 
the  act,  unless  the  client  could  show  that  information  which  wiets  really 
wanted  had  been  withheld. 

Upon  this  principle,  and  according  to  these  cases,  we  decide  against 
the  objection  raised  by  the  present  defendant.  We  consider  that  the 
doubt,  whether  the  writs  of  summons  and  other  proceedings,  apparently 
such  as  belong  to  the  Courts  at  Westminster,  were  issued  here  or  in  the 
borough  Court  of  some  Municipal  Corporation,  emanated  from  the  inge- 
nuity, of  the  advocate  without  having  had  any  existence  in  the  mind 
of  the  defendant :  and  that  a  client  has  no  ground  of  objection  to  a  bill 
who  is  in  possession  of  all  the  information  that  can  be  reasonably 
wanted  for  consulting  on  taxation.  We  further  consider  that  it  would 
be  better  to  require  a  demand  of  further  information,  so  that  a  bill 
might  be  corrected  before  action,  rather  than  to  allow  a  defendant  to 
conceal  a  defect  till  time  had  become  a  bar  to  another  action,  and  thee 
obtain  an  unfair  advantage  by  disclosing  it. 

Rule  absolute  to  enter  a  verdict  for  1002. 
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•BRYAN  V.  EDWARD  CARRER  CLAY,  Executor  of  BEN-  r,-„ 
JAMIN  CLAY.    Nov.  9.  L 

The  executor  of  a  deceased  inoumbeiit  is  bound  to  satisfy  simple  contract  debts  before  paying  for 
dilapidations  by  the  testator. 

Therefore,  in  a  suit  on  the  custom  of  England  for  dilapidations,  by  the  successor  of  a  deceased 
incumbent  against  the  executor,  it  is  a  good  plea  that,  since  the  commencement  of  the  suit 
defendant  has  paid  simple  contract  debts,  leaving  no  assets  (o  be  administered. 

Case.  The  declaration  (dated  17th  April,  1852)  stated  that,  <<  where- 
as, by  the  law  and  custom  of  England  hitherto  used  and  approved  of, 
all  and  singular  the  rectors  of  this  kingdom  for  the  time  being  are 
bound  and  ought  to  repair  and  sustain  the  houses,  buildings,  chancels, 
and  tenements  of  and  belonging  to  their  respective  rectories,  and  to 
leave  the  same  so  repaired  and  sustained  to  their  successors ;  and,  if 
such  rectors  do  not  leave  such  houses,"  &c.,  <<to  their' successors,  so 
repaired  and  sustained  as  aforesaid,  but  leave  them  out  of  repair  and 
dilapidated,  then  the  executors  or  administrators  of  the  goods  and  chat- 
tels of  such  rectors,  after  their  deaths,  having  sufficient  of  the  goods 
and  chattels  of  such  rectors,  are  bound  and  ought  to  satisfy  to  the  suc- 
cessors of  such  rectors  such  a  sum  of  money  as  shall  be  necessary  to  be 
expended  and  paid  for  the  necessary  repairing  of  such  houses,  buildings, 
chancels,  and  tenements  as  aforesaid:"  and  whereas  Benjamin  Clay,  de- 
ceased, in  his  lifetime  and  at  the  time  of  his  death,  to  wit,  7th  Decem- 
ber, 1851,  was  rector  of  the  parish  church  of  East  Worlington,  in  De- 
vonshire, and  was  seised,  in  ri^ht  of  the  rectory,  of  and  in  a  certain 
messuage,  to  wit,  a  messuage  called  The  Rectory,  and  of  and  in  certain, 
to  wit,  twenty,  outhouses,  &c.  (enumerating  various  buildings)^  and 
twenty  gardens,  and  of  and  in  the  chancel  of  the  parish  church,  and  of 
and  in  certain,  to  wit,  one  thousand,  acres  of  glebe  lands,  and  died  so 
*seised   thereof:  and  plaintiff,  after  the  death  of  B.  Clay,   to 


wit,  on  24th  February,  1852,  was  presented  to  the  rectory,  and 
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lawfully  instituted  and  inducted  into  the  same,  so  being  void  by  the 
death  of  B.  Clay,  and  thereby  then  became  and  still  is  rector  of  the 
rectory,  and  next  successor  of  B.  Clay  :  averment  that,  at  the  time  of 
the  death  of  B.  Clay,  the  said  messuage  and  the  said  outhouses,  &c., 
and  the  said  chancel,  and  the  walls  and  fences  of  and  belonging  to  the 
said  gardens  and  glebe  land,  were  respectively  out  of  repair  and 
greatly  dilapidated,  &c.,  for  want  of  due  repairing  by  B.  Clay  in  his 
Ufetime,  and  were  so  left  by  B.  Clay  out  of  repair,  &c.,  at  the  time  of 
his  death ;  and  that  the  sums  of  money  necessary  to  be  expended  for 
necessary  repairing  of  the  premises  amounted  to  a  large,  &c.,  to  wit, 
294^.  16«.;  of  all  which  defendant,  so  being  executor,  &c.,  after  the 
death  of  B.  Clay,  and  the  presentation,  institution  and  induction  of 
plaintiff,  and  before  the  commencement  of  the  suit,  had  notice,  and  was 
requested  to  pay  the  said  sum  to  plaintiff:  Nevertheless  defendant,  so 
being  executor,  &c.,  contriving,  &c.,  although  defendant,  as  executor 
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as  ftforesaid,  before  and  at  the  time  of  the  commencement  of  this  suit, 
had  sufficient  of  the  goods  and  chattels  of  B.  Clay  in  his  hands  to  be 
administered  to  pay  the  said  sum  of  294{.  16«.,  has  not  yet  paid,  &c. 

Plea.  That  B.  Clay  in  his  lifetime,  to  wit,  on  Ist  March,  1825,  by 
his  certain  writing  obligatory,  &c. ;  stating  a  bond  executed  by  B. 
Clay  in  the  penal  sum  of  6002.,  <<  conditioned  for  the  payment  of  a 
just  debt,"  to  wit,  800Z.,  with  interest,  at  a  time  now  elapsed,  which 
was  in  full  force  at  the  time  of  his  death,  and  on  which  2592.  13«.  was 
due  at  the  time  of  the  commencement  of  the  smt :  and  that  B.  Clay, 
^ ,  ^,  in  his  lifetime,  and  at  the  time  of  his  death,  *«  was  justly  and 
"■  truly  indebted  to  divers  persons  respectively,  to  wit,"  &c.  (naming 
forty-one  persons),  «in  divers  large  sums  of  money,  respectively 
amounting  in  the  whole  (to  wit)  to  the  sum  of  5002. ;  and  which  said 
last-mentioned  sum  of  money  was  at  the  time  of  the  commencement 
of  this  suit  wholly  unpaid  and  unsatisfied.  And  the  defendant  saith 
that,  after  the  commencement  of  this  suit,  to  wit,"  &;c.,  <<and  before  the 
pleading  hereof,  to  wit,  on  the  Ist  day  of  May,  A.  D.  1852,  he  the 
defendant  paid  and  satisfied  the  said  debt  so  due  upon  the  said  writing 
obligatory,  and  also  the  said  several  other  debts  so  due  and  owing  as 
aforesaid :  and  that  the  said  several  payments,  so  made  by  the  defend- 
ant to  pay  and  satisfy  the  said  several  debts,  amounted  to  a  large  sum, 
to  wit,  the  sum  of  7592.  139.  And  the  defendant  further  saith  that  he 
had,  at  the  time  of  the  commencement  of  this  suit,  fully  administered 
all  and  singular  the  goods  and  chattels  which  were  of  the  said  B.  Clay 
deceased  at  the  time  of  his  death,  which  have  ever  come  to  his  hands 
to  be  administered,  except  goods  and  chattels  of  small  value,  to  wit,  of 
the  value  of  6042. ;  and  that  he,  the  defendant,  had  not,  at  the  time  of 
the  commencement  of  this  suit,  nor  has  had  at  any  time  since,  nor 
hath,  any  goods  or  chattels  which  were  of  the  said  B.  Clay  at  the  time 
of  his  death  in  his  hands  to  be  administered,  except  the  said  goods  and 
chattels  of  the  value  aforesaid,  which  were  not  sufficient  to  satisfy  the 
said  debt  which  was  so  due  in  the  said  writing  obligatory  as  aforesaid, 
and  the  said  several  other  debts  which  were  so  due  and  owing  as  afore- 
said, and  which  have  been  so  paid  by  the  defendant  as  aforesaid." 

Special  demurrer,  assigning  for  cause  the  points  raised  on  the  argu- 
ment.    Joinder  in  demurrer. 

^.--|  *r.  K,  Kingdonj  for  the  plaintiff. — The  defendant  does  not 
-^  account  for  the  assets  in  his  hands,  unless  he  is  entitled  to  insist 
on  the  payments  made  since  the  commencement  of  the  action.  Now 
these  payments  are  made  in  respect  partly  of  a  bond  and  partly  of 
debts  which  are  not  shown  to  be  higher  than  simple  contract  debts.  As 
to  the  bond,  the  payment  is  not  now  impeached  :  but,  the  bond  alone 
not  exhausting  the  assets,  the  question  is  raised,  whether  an  executor 
is  entitled,  after  an  action  has  been  brought  for  dilapidations,  to 
exhaust  the  assets  by  payment  of  simple  contract  debts.     Now  the 
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role  is  that,  although,  among  dehts  of  equal  degree,  the  executor  may, 
before  any  action  is  commenced,  select  which  he  pleases  for  payment, 
yet,  after  an  action  has  commenced  for  one  of  the  debts,  he  cannot  pay 
another  to  the  prejudice  of  that  on  which  the  action  is  brought.     If, 
indeed,  another  action  be  commenced  afterwards  for  a  second  debt  of 
equal  degree,  the  executor  may,  by  confessing  judgment  for  this  last 
debt,  give  it  priority,  and  then  plead  the  judgment  in  answer  to  the 
first  action,(a)  as  accounting  pro  tan  to  for  the  assets  :  that,  however, 
has  not  been  done  here.     So  that  finally  the  question  is,  whether  the 
claim  for  dilapidations  is  of  as  high  an  order  as  a  simple  contract  debt. 
For  the  defendant  reliance  will  probably  be  placed  on  the  following 
passage  in  2  Williams  on  Executors,  881  (4th  ed.).  Part  III.  Book  ii. 
c.  2,  s.  3:  <^It  seems  that  damages  for  dilapidations,  payable  by  the 
executors  or  administrators  of  the  late  incumbent  of  a  benefice  to  his 
successor,  are  to  be  postponed,  in  order  of  payment,  to  the  debts  of 
the  deceased  of  every  description/'     For  this  the  author  cites  Degge's 
♦Parson's  Counsellor,  p.  91,  Part  I,  ch.  8 ;  where  it  is  said :  ^^.^^ 
<«  But  there  has  been  made  a  further  question,  whether  satisfac-  ^ 
tion  for  dilapidations  should  be  preferred  in  payment  before  debts  and 
legacies  ?     And  as  the  common  law  prefers  the  payment  of  debts  before  ' 
damage  for  dilapidations ;  so  the  ecclesiastical  law  prefers  the  damage  for 
dilapidations,  before  the  payment  of  legacies."     This  passage  in  Degge 
appears  to  be  the  only  foundation  of  the  doctrine  that  the  satisfaction 
for  dilapidations  is  to  be  postponed  to  the  payment  of  all  debts.     It  is 
referred  to  in  Godolphin's  Repertorium  Canonicum,  p.  173  (2d  ed.),  ch.  15 ; 
where,  after  referring  to  ^art  I.  ch.  8  of  the  Parson's  Counsellor,  it  is 
said  :  <«  The  canon  law  is  express  and  full  in  all  respects  relating  to  this 
implicit  sacrilege,  nor  doth  the  custom  of  England  or  the  common  law 
leave  the  church  without  sufficient  remedy  in  this  case,  albeit  it  post- 
pones the  satisfaction  for  damages  for  dilapidations  to  the  payment  of 
debts,  as  the  canon  law  prefers  it  before  the  payment  of  legacies." 
The  Parson's  Counsellor  was  first  published  in  1676  ;  the  first  edition 
of  the  Repertorium  Canonicum  in  1678,  two  years  later  ;(b)  and  it  is 
manifest  that  the  latter  merely  copies  the  former.     In  2  Gibs.  Cod. 
753  (2d  ed.),  tit.  xxxii.  c.  3,  note  «.,  the  author  complains  of  the  sup- 
posed common  law  rule ;    but  refers  to  no  authority  for  it  besides 
I^^gg^-     1^6  s^ys  •   *'  Executors,  who  are  chargeable  with  dilapidations, 
are  bound  to  make  satisfaction  for  them,  before  the  payment  of  any 
legacies  :   and  it  might  be  hoped,  before  the  payment  of  any  other 
debts ;  since  the  repairing  of  dilapidations  is  in  the  strictest  sense  a 
debt  to  the  church  ;  and  it  seems  hard,  that  private  debts  should 
♦be  satisfied  out  of  the  spoils  of  the  church,  and  the  church  her-  ^ . » 
self  be  denied  the  common  right  of  restitution.     For  whatever  >- 

(a)  2  Williams  Ex.  867,  8  (4tb  edit)    Pt  m.  B.  i.  e.  2,  t.  6. 

lb)  See  Watt's  Bibliotbeea  Britannioa,  toL  L  pp.  293  y.,  421  s.,  tits.  Dtggt,  Oodolpkin, 
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substance  any  incumbent  gets  from  the  church,  and  dies  possessed  of, 
is  greater,  in  proportion  to  his  neglect  of  repairs ;  and  that  part  that 
grows  from  such  neglect,  is  no  better  than  a  theft  from  the  church ; 
whose  rights  and  privileges  were,  anciently,  the  first  care  of  the  law. 
But  we  are  told  by  Sir  Simon  Degge,  *  That  the  common  law  prefers 
the  payment  of  debts  before  damage  for  dilapidations  ;*  and  that  being 
the  course  of  the  common  law,  we  must  be  content."  [Coleridge,  J.— 
The  more  reluctant  the  adoption  of  Degge's  doctrine  is,  the  stronger  is 
the  inference  as  to  Gibson*s  opinion.]  In  Ayliffe's  Parergon,  217,  the 
passage  already  cited  from  Godolphin  is  copied  literally,  and  nothing 
is  added.  So  that  all  rests  upon  the  authority  of  Degge.  [Coleridge, 
J. — Degge  is  supposed  to  be  the  ultimate  authority  for  the  maintenance 
of  the  action  at  all,  at  common  law.(a)]  The  authorities  for  the  action 
are  referred  to  in  Jones  v.  Hill,  3  Lev.  268,  S.  C.  Carth.  224,  the  case 
which,  in  2  W.  &  M.  (1690),  established  that  this  action  would  lie. 
[Coleridge,  J. — In  that  case  the  four  Judges  were  divided  in  opinion : 
afterwards,  two  of  them  being  dead,  the  surviving  two  gave  judgment 
for  the  plaintiff.]  Mr.  Justice  Williams,  it  has  been  seen,  uses  doubt- 
ful language :  and  the  passage  does  not  appear  in  the  first  or  second 
edition  of  his  work.  [Lord  Campbell,  C.  J. — The  later  editions  re- 
present his  mature  judgment.]  No  trace  of  the  doctrine  appears  in  the 
ordinary  digests,  Wentworth  on  Executors,  RoUe's.  Abridgment,  Co- 
myn's  Digest,  Bacon's  Abridgment,  Sheppard*s  Touchstone.  [Cole- 
ridge, J. — The  claim  in  respect  of  dilapidations  is  not  in  the  nature 
of  a  debt :  it  lies  upon  you  therefore  to  satisfy  us  that  it  ranks  as  high 
as  a  simple  contract  debt.]  The  general  principle  is  laid  down  in  2 
Williams  on  Executors,  1464,  Part  iv..  Book  ii.,  ch.  1,  s.  1 :  « The 
general  rule  has  been  established  from  very  early  times,  with  respect 
to  such  personal  claims  as  are  founded  upon  any  obligation,  contract, 
debt,  covenant,  or  other  duty^  that  the  right  of  action,  on  which  the 
testator  or  intestate  might  have  been  sued  in  his  lifetime,  survives  his 
death,  and  is  enforceable  against  his  executor  or  administrator."  And 
in  note  (1)  to  Wheatly  v.  Lane,  1  Wros^  Saund.  216  h  (6th  edit.),  it  is 
said  that  the  rule  actio  personalis  moritur  cum  persond  (^was  never  ex- 
tended to  such  personal  actions  as  were  founded  upon  any  obligation, 
contract,  debt,  covenant,  or  any  other  duty  to  be  performed ;  for  there 
the  action  survived."  To  the  same  effect  is  3  Bac.  Abr.  587  (7th 
edit.),  Executors  and  Administrators  (P)  2.  And  the  rule  is  not  con- 
fined to  the  case  where  the  testator  himself  might  have  been  sued ;  Ex 
parte  Tindal,  8  Bing.  402,  404,  (E.  C.  L.  R.  vol.  21),  where  Plumer  v. 
Marchant,  3   Burr.   1380,  is   relied   upon   in   the  judgment.     [Lord 

(a)  Parson's  Counsellor,  p.  94,  Part  i.  ch.  8.  In  Heme's  Pleader,  p.  136,  tit  Action  on  the 
Cfuet  is  a  precedent  of  a  declaration  against  an  execntor,  Easter  12  &  13  H.  3 ;  and,  in  the 
margin,  there  is  a  reference  to  a  similar  entry  of  Trin.  18  H.  7,  and  also,  apparently,  to  entries 
referred  to  in  Jones  «.  Hill,  3  Lev.  268. 
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Campbell,  C.  J. — This  action  is  quite  sui  generis :  there  is  no  per- 
son existing,  from  or  to  whom  the  money  was  due  in  the  life  of 
the  testator :  the  action  is  given  ex  necessitate,  as  if  there  had 
been  such  persons.]  It  makes  no  difference  that  the  claim  is  for 
unliquidated  damages  and  not  for  a  .  specific  sum ;  2  Williams  on 
Ex.  878,  Part  in.  Book  ii.  ch.  2,  s.  8,  citing  Musson  v.  *May,  ^^ . - 
8  V.  &  B.  194.  The  same  doctrine  is  again  laid  down  at  p.  '- 
1465,  Part  iv.  Book  ll.  ch.  1,  s.  1,  where  the  author  refers  to  Faw- 
cett  V.  Carter,  1  (W.)  Jones,  16,  S.  C.  Palm.  829,  and  Sanders  v.  Esterby, 
Cro.  Jac.  417,  S.  C.  1  Rol.  R.  193,  266.  The  right  of  action  rests  in  the 
duty.  [Lord  Campbell,  C.  J. — It  was  the  incumbent's  duty  to  keep  the 
premises  in  repair,  though  there  was  no  one  to  claim.]  The  duty  raises 
the  claim  against  his  executor  on  the  principles  already  pointed  out : 
and  the  right  to  unliquidated  damages  has  been  shown  to  be  on  the 
same  footing  as  the  right  to  a  definite  debt.  If  so,  the  claim  cannot 
rank  lower  than  a  simple  contract  debt.  In  Sellers  t».  Lawrence,  Willes, 
418,  421,  Willbs,  C.  J.,  says  that  these  actions  against  executors  and 
administrators  «  have  been  always  holden  to  be  good,  because  it  is  not 
considered  as  a  tort  in  the  testator,  but  as  a  duty  which  he  ought  to 
have  performed,  and  therefore  his  representatives,  so  far  as  he  left 
assets,  shall  be  equally  liable  as  himself.  And  for  this  reason  it  is  not 
contrary  to  the  rule  that  actio  personalis  (which  is  always  understood 
of  a  tort)  moritur  cum  person^ ;  as  actions  on  the  case  for  all  sorts  of 
debts  and  duties  are  now  daily  brought  against  executors,  though  this 
was  formerly  doubted.  But  the  law  has  been  now  so  settled  at  least  150 
years."  This  exposition  is  adopted  by  the  Court  of  Queen's  Bench  in 
Mason  v.  Lambert,  12  Q.  B.  795,  799  (E.  C.  L.  R.  vol.  64),  where  addi- 
tional  reasons  are  given  for  treating  the  action  as  not  founded  on  tort. 
Nor  is  this  principle  disproved  by  the  fact  that  the  plea  is  Not  guilty.(a) 
Such  a  test  has  correctly  been  applied  jn  many  instances  as  showing 
that  an  action  is  shaped  in  *tort :  but  in  the  present  case  the  test  ^^.^ 
is  inapplicable,  because  in  this  action,  founded  on  the  custom  of  ^' 
England,  the  form  must  necessarily  be  case ;  and  it  is  that  circumstance, 
not  the  analogy  to  a  tort,  that  makes  the  plea  of  Not  guilty  proper. 
In  note  (a)  upon  note  (1)  to  Wheatley  v.  Lane,  1  Wms.  Saund.  216  6, 
the  passage  in  Sellers  t;.  Lawrence,  Willes,  421,  is  cited;  and  it  is 
added :  <<  It  is  observable,  however,  that  this  action  is  in  form  an  action 
on  the  case  in  tort :  and  that  it  could  not  possibly  be  framed  in  assump- 
sit, as  on  a  contract ;  for  the  plaintiff  must  be  the  succeeding  rector, 
&c.,  who  cannot  be  known  until  after  the  death  of  the  predecessor,  and 
of  course  could  not  contract  with  him.  Formerly  it  was  doubted  whe- 
ther any  action  at  law  would  lie  for  dilapidations,  even  by  a  succeeding 
rector,  &c.,  against  his  predecessor,  who  had  vacated  by  cession  or  other- 

(tf)  This  WM  the  plea  in  Jones  o.  Hill,  as  appears  from  the  report  in  Carth.  224.    The  action 
tbnre  was  against  the  predecessor  himself  by  a  successor. 
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wise ;  but  this  point  was  determined  in  3  Lev.  268,  Jones  v.  Hill  (see 
also  2  T.  R.  630,  Radcliffe  v.  D'Oyly) ;  and  the  temporal  Courts  hav- 
ing once  taken  cognisance  of  such  matters,  it  should  seem  that  the 
action  was  considered  to  lie  against  the  executors  of  a  deceased  rector, 
&c.,  from  the  necessity  of  the  thing,  and  it  is  at  this  day  of  common 
occurrence."  « It  is  clearly  an  exception  to  the  general  rale,  that  no 
action  will  lie  against  an  executor  to  which  his  testator  was  not  liable ; 
for  the  testator  never  can  be  liable,  inasmuch  as  during  his  life  there  is 
no  person  who  can  sue.  For  the  same  reason  this  action,  however 
anomalous  in  other  respects,  is  not  contrary  to  the  rule  that  actio  per^ 
sonalis  moritur  cum  persond :  an  action  cannot  be  said  to  die,  which 
never  had  nor  could  have  had  existence."  It  appears  that  in  this 
instance  the  Courts  have  sacrificed  the  form  to  the  substance.  Lord 
^ --,  *Mansfikld,  in  Hambly  v.  Trott,  1  Cowp.  371,  876,  where  it  was 
-^  decided  that  trover  would  not  lie  against  an  executor  for  a  con- 
version by  his  testator,  insists  upon  the  circumstance  that  <<  in  most  if 
not  in  all  the  cases  where  trover  lies  against  the  testator,  another  action 
might  be  brought  against  the  executor,  which  would  answer  the  pur- 
pose." Here,  where  from  necessity  the  action  against  the  executor  is 
shaped  in  case,  Lord  Mansfield  must  have  allowed  the  action,  in  con- 
formity with  what  was  then  unquestioned  law,  and  yet  could  not  have 
treated  it  as  an  action  of  tort.  This  is  enough  to  show  that  all  reason* 
ing  grounded  on  the  peculiarity  of  the  form  of  action,  as  showing  that 
the  claim  is  for  a  tort,  is  fallacious :  if  the  action  were  tort,  it  could 
not  lie  at  all.(a)  Stat.  3  &  4  W.  4,  c.  42,  s.  2,  enlarges  the  common 
law  right :  it  enacts  that  « an  action  of  trespass,  or  trespass  on  the 
case,  as  the  case  may  be,  may  be  maintained  against  the  executors  or 
administrators  of  any  person  deceased  for  any  wrong  committed  by  him 
in  his  lifetime  to  another  in  respect  of  his  property,  real  or  personal, 
so  as  such  injury  shall  have  been  committed  within  six  calendar  months 
before  such  person's  death,  an^  so  as  such  action  shall  be  brought  with- 
in six  calendar  months  after  such  executors  or  administrators  shall  have 
taken  upon  themselves  the  administration  of  the  estate  and  effects  of 
such  person ;  and  the  damages  to  be  recovered  in  such  action  shall  be 
payable  in  like  order  of  administration  as  the  simple  contract  debts  of 
such  person."     [Lord  CampbbLl,  C.  J. — That  does  not  include  your 
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case :  possibly  it  may  include  *the  case  of  an  incumbent  who  per- 


mits dilapidations  and  dies  after  the  institution  and  induction  of 
the  successor.]  It  might  perhaps  do  so.  But  the  Legislature  appearti 
to  have  assumed  that  such  a  claim  is  to  take  its  place  with  simple  con- 
tract debts :  and  it  may  be  inferred  that  claims  of  the  same  kind,  for 
which  no  new  enactment  was  required,  would  do  so  too.  If  not,  the 
satisfaction  of  this  claim  will  now  be  postponed,  not  only  to  simple 

(a)  According  to  the  ordinary  form  of  declaring,  the  declaration  dednoei  a  duty  in  the  exeontor 
himself,  and  complains  of  the  tort  bg  him  in  not  performing  the  dn^. 
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contract  debts,  but  to  the  satisfaction  of  the  torts  which  are  compre- 
hended in  the  statute.  [Colkridgk,  J. — In  what  order,  as  among 
themselves,  are  claims  for  damages  to  be  satisfied  ?]  No  greater  diffi- 
culty can  arise  in  that  respect  than  in  respect  of  the  order  of  specialty 
debts  among  themselves,  or  of  simple  contract  debts  among  themselves. 
The  difficulty,  if  it  be  one,  would  prevent  the  satisfaction  of  this  claim 
at  all. 

It  is  possible  that  Degge  may  have  fallen  into  error  from  a  false 
analogy  which  mig)it  have  appeared  to  suggest  itself  in  the  then  state 
of  the  law.  Debt  on  simple  contract  would  not  lie  against  an  executor, 
because  he  could  not  wage  his  law,  whereas  a  defendant  was  entitled  to 
wage  his  law  in  debt  on  simple  contract,  though  not  in  debt  on  spe- 
cialty. This  restriction  was  evaded  by^  allowing  a  recovery  in  assumpsit, 
in  the  form  of  damages,  to  which  the  same  difficulty  could  not  apply, 
inasmuch  as  there  was  no  wager  of  law  against  a  claim  for  damages. 
Even  this,  however,  was'matter  of  dispute  till  the  decision  in  Pinchon*s 
Case,  9  Rep.  86  i,  as  appears  also  from  Slade  v.  Morley,  Yelv.  20,  (a) 
referred  to  in  note  (1)  to  Wheatly  v.  Lane,  1  Wms.  Saund.  21T  «. 
^Now,  while  it  was  thought  that  an  executor  could  not  be  liable  ^^.^^ 
at  all  upon  the  simple  contract  of  this  testator,  it  would  be  a  '- 
correct  inference  that  a  claim  for  damages  in  respect  of  dilapidation^ 
not  being  of  as  high  a  nature  as  a  specialty  debt,  must  be  postponed 
to  all  debts  for  which  an  executor  was  liable.  A  similar  mistake  arose 
as  to  the  wages  of  servants,  which,  it  has  been  thought,  should  be 
satisfied  before  other  simple  contract  debts ;  an  error  arising  from  ap- 
plying to  all  servants  the  provision  in  the  Statute  of  Labourers,(i)  as 
to  which  it  had  been  decided  that  the  labourer  there  mentioned  might 
maintain  debt  for  wages  against  an  executor;  and,  again,  inferring 
from  this  that  the  debt  in  such  case  was  of  a  higher  nature  than  sim- 
ple contract  debt  for  wages  against  an  executor ;  2  Williams  Ex.  880, 
note  («),  Part  ill.  Book  iv.  ch.  2,  s.  8. 

Montagtu  Smithy  control. — The  true  explanation  of  the  inconsisten- 
cies in  the  law,  which  are  apparent  from  the  authorities  cited  on  the 
other  side,  is,  that  the  action  is  itself  altogether  anomalous.  No 
principle  derived  from  the  ordinary  analogy  of  the  law  can  be  ap- 
plied to  it.  It  appears  from  the  citations  on  the  other  side  that 
the  authorities  are  unanimous ;  in  some  instances  discontent  with  the 
state  of  the  law  is  expressed;  but  that  only  makes  the  admission 
more  authoritative,  coming  too,  as  it  does,  from  ecclesiastical  writers. 
The  history  of  the  action  appears  in  2  Gibs.  Cod.  753  (2d  ed.),  tit. 
xxxii.  ch.  3,  in  the  note  (t)  upon  stat.  13  Eliz.  c.  10,  which  was  passed 
to  meet  the  abuse  of  ecclesiastical  persons,  who  had  committed  dilapi- 

(a)  See  Norwood  v.  Read,  Plowd.  180 ;  and  the  note  of  the  reporter  at  the  end  of  the  caee,  p. 
183. 

(b)  Stat  33  Ed.  3.    See  Tearb.  Pawh.  4  H.  6.  foL  19  B.  pi.  6.    Aiso  stat  6  EUs.  o.  4. 

VOL.  I. — 7  E  S.  A  B. 


49         .  BRYAN  t;.  CLAY.     M.  T.  1852. 

^^^^  dations,  conveying  away  their  ^goods.  Gibson  points  out  the 
•*  original  remedy  in  the  Ecclesiastical  Courts  for  dilapidations. 
He  there  states  that  <<  the  first  writer  who  advanced  the  notion  of  an 
action  upon  the  case  in  the  temporal  Courts,  for  dilapidations,  was  Sir 
Simon  Degge ;  who  also  referred,  for  proof  of  it,  to  divers  precedents 
before  the  Reformation/'  Gibson  then  gives  an  account  of  the  case  of 
Jones  V.  Hill,  3  Lev.  268,  pointing  out  that  it  there  appeared  that 
judgment  was  not  in  fact  given  in  any  of  the  precedents  cited  by 
Degge.  The  language  in  which  the  law  is  laid  down  by  Degge  and 
those  who  have  foUowed  him  is  quite  incompatible  with  the  theory  sug- 
gested as  to  the  origin  of  Degge 's  view.  For  it  is  said  that  the  di- 
lapidations shall  be  paid  for  after  the  debts  but  before  the  legacies ; 
whereas,  if  the  explanation  suggested  were  correct,  the  law  would  have 
been  laid  down  that  the  executor  was  not  liable  at  all  for  the  dilapida- 
tions. It  would  be  as  reasonable  to  contend  that  the  action  does  not 
lie  at  all,  as  to  contend  that  the  incident  which  has  always  been 
attached  to  it  is  to  be  separated.  The  doctrine  of  Degge  \&  adopted  also 
in  Grey's  System  of  English  Ecclesiastical  Law,  p.  250  (4th  ed.),  and 
in  2  Burns's  Ecc.  L.  148,  tit.  Dilapidation%.  In  the  latter  book,  at  p. 
153  a  (9th  ed.  by  Phillimore),  is  an  opinion  given  by  Lord  Stowell, 
then  Sir  William  Scott,  when  at  the  bar,  in  which  he  takes  for  granted 
that  debts  are  preferred  to  dilapidations.  The  same  law  is  laid  down 
in  Tomlin's  Law  Dictionary,  tit.  Dilapidation.  It  is  therefore  not  the 
fact  that  the  doctrine  has  not  been  received  into  the  text  books.  This 
is  the  only  instance,  before  stat.  3  &  4  W.  4,  c.  42,  in  which  an  executor 
^---|  was  liable  in  tort.  [Lord  Campbell,  C.  J. — And  where  his  *tes- 
^  tator  was  not  liable  in  his  lifetime.]  In  some  cases  of  contract, 
an  executor  may  be  liable  though  his  testator  was  not,  as  where  a  man 
contracts  for  payment  of  money  by  his  executors  after  his  death  ;  but, 
though  there  may  be  instances  of  contract  in  which  the  executor  is  not 
liable,  there  are  none  (except  by  statute)  where  he  is  liable  without 
contract;  2  Williams  Ex.  1470,  Part  iv.  B.  ii.,  ch.  1,  s.  1.  [Cole- 
RiDQE,  J. — Have  you  any  precedent  of  such  a  plea  as  this  ?]  No : 
this  plea  is  framed  from  the  analogous  plea  of  debts  of  higher  degree. 

Zl  K.  KingdoUy  in  reply. — The  opinion  of  Sir  W.  Scott  is  merely 
that  of  counsel.  [Lord  Campbell,  C.  J. — It  may  be  put  on  a  footing 
with  the  responsa  prudentum.]  He  may  have  been  speaking  of  spe- 
cialty debts.  In  the  passage  in  Tomlin's  Law  Dictionary  the  reference 
IS  only  to  Heme's  Pleader,  p.  136,  where  nothing  appears  but  a  pre- 
cedent of  a  declaration.(a)  It  is  argued  that  it  is  as  reasonable  for  the 
defendant  to  deny  that  the  action  lies  at  all  as  for  the  plaintiff  to  ot>- 
ject  to  the  incident  supposed  to  attach  to  the  action  :  in  fact,  the 
argument  on  the  other  side,  if  true  to  any  extent,  does  show  that  the 
action  does  not  lie :  and  this  proves  that  the  argument  is  inadmissible. 

(a)  See  uitd,  p.  48,  note  (a). 
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Lord  Campbell,  C.  J. — This  case  has  been  argued  with  very  great 
ability  on  both  sides :  and  we  are  prepared  now  to  express  our  clear 
opinion  that  the  defendant  is  entitled  to  judgment.  The  action  is  on 
the  custom  of  the  realm,  which  is  set  out  in  the  declaration,  and  is  a 
very  peculiar  one,  not  founded  on  any  common  principle  of  English 
law,  inasmuch  as  ordinarily  an  ""executor  is  not  liable  in  tort,  nor  p^.^ 
where  no  cause  of  action,  or  foundation  of  action,  has  accrued  in  ^ 
the  lifetime  of  the  testator.  The  action  is  given  to  a  succeeding 
incumbent,  who  is  allowed  to  sue  his  predecessor,  or  the  executor  of  a 
deceased  predecessor,  for  want  of  repair.  This  is  altogether  anomalous, 
and  founded  on  custom.  That  being  so,  we  are  to  see  what  the  cus- 
tom is,  and  are  bound  by  its  incidents.  Then  how  are  we  to  learn 
what  the  custom  and  its  incidents  are  ?  From  authority.  The  earliest 
authority  is  Sir  Simon  Degge:  he  lays  down,  in  the  most  express 
terms,  that,  though  the  action  is  maintainable,  the  satisfaction  oif  the 
claim  must  be  postponed  to  the  payment  of  all  debts,  in  which  he 
clearly  includes  simple  contract  debts.  Then  every  subsequent  writer 
on  this  subject  has  assented  to  this  law,  both  as  to  the  action  being 
maintainable  and  as  to  the  postponement.  Then  we  have  the  opinion 
of  Sir  William  Scott,  a  very  high  authority,  which  shows,  to  say  the 
least,  the  universal  uaderstanding  that  the  law  is  as  laid  down  by 
Degge.  The  expression  of  discontent,  by  Bishop  Gibson,  adds  much 
to  the  weight  of  his  opinion ;  f&ty  though  he  thinks  that  there  is  hard- 
ship in  the  state  of  the  law,  and  wishes  that  the  claims  for  dilapidations 
were  preferted  before  the  payment  of  any  debta^  he  does,  however 
reluctantly,  submit  to  the  law  as  laid  down.  The  authorities  are 
uniform,  dbwn  to  and  including  the  last  edition  of  the  work  of  my  bro- 
ther Williams:  he  does  indeed  use  the  words  "it  seems;"  hot  that 
must  be  only  because  the  point  had  not  been  expressly  decided ;  and 
we  should  not  be  warranted  in  inferring  any  doubt  from  that  expression. 
It  seems  to  me,  therefore,  that  the  postponement  is  part  of  the  custom, 
and  that  the  plea  is  good. 

*  Coleridge,  J. — I  am  of  the  same  opinion.  I  think  that,  after 
Mr.  KingdorCs  argument,  we  may  fairly  assume  that  no  further 
authorities  remain  to  be  examined ;  otherwise,  we  might  have  wished  for 
time  to  deliberate.  The  case  comes  to  this  :  that  the  whole  action  is 
anomalous,  founded  on  custom,  and  known  only  from  ecclesiastical  au- 
thority, and  we  must  take  one  part  of  the  custom  with  the  other  as 
we  find  it.  The  ecclesiastical  authorities  are  most  familiar  with  the 
question  in  what  order  claims  are  to  be  satisfied :  and  they  lay  it  down 
that  the  claim  is  postponed  in  law  to  the  payment  of  debts.  Before 
the  work  of  Degge  was  published,  and  earlier  than  any  of  the  autho- 
rities which  have  been  cited,  stat.  13  Eliz.  c.  10,  passed,  which  provides 
only  for  a  particular  case,  alienation  by  incumbents  of  their  goods  and 
chattels  with  a  view  of  defeating  their  successors  of  remedies  for  dilapi- 


[*63 


53  BRYAN  v.  CLAY.     M.  T.  1852. 

dations  against  their  executors.  It  is  remarkable  that  sect.  2  gives  to 
the  successor  a  remedy  in  the  Ecclesiastical  Court  against  the  alienee 
in  such  sort  as  if  the  alienee  were  executor.  It  is  therefore  open  to 
argument  that  the  liability  of  the  executor  was  known  as  early  as  13 
Eliz. :  but  whether  that  liability  was  enforced  only  in  the  Ecclesiastical 
Court  does  not  appear. 

WiGHTMAN,  J. — This  action  is  framed,  not  on  the  general  law  of  the 
land,  but  on  a  custom  which  has  become  part  of  the  common  law.  The 
first  authority  for  the  action  is  Sir  Simon  Degge,  who  makes  the  post- 
ponement of  the  claim  incidental  to  the  custom,  and  a  part  of  it,  as  all 
subsequent  writers  do :  and  there  is  no  authority  the  other  way.  The 
declaration  is  founded  especially  on  the  custom :  and  therefore  all  the 
incidents  of  the  custom  attach. 

^^4T       *Erle,  J. — The  law  on  which  the  plaintiff  relies  is  traced  to 
-'  the  custom  :  the  plaintiff  therefore  adopts  the  custom :  and,  if  he 
does  adopt  it  for  his  benefit,  he  must  adopt  it  with  the  burthen. 

Judgment  for  defendant. 


ANNE  ELIZA  ELIZABETH  HENNIKER  v.  JOHN  HENNIKER. 

Nov.  10. 

Debt  on  bond.  Plea :  that  it  was  given  to  secure  the  payment  of  660/.  and  interest  agreed,  after 
the  passing  of  stat  65  G.  3,  c.  1S4,  to  be  paid  for  equality  of  partition  of  certain  lands  in 
which  plaintiff  and  defendant  were  interested ;  and  that  on  the  principal  deed,  by  which  plain- 
tiff oonyeyed  to  defendant  her  interest  in  the  estate  taken  in  severalty  by  defendant,  no  men- 
tion was  made  of  this  sum.    On  demurrer : 

Held :  That  stat  48  G.  3,  c.  149,  s.  24  (incorporated  by  stat.  55  G.  3,  o.  184,  s.  8),  applied  only  to 
sales  properly  so  called;  and  that  an  exchange  upon  which  money  was  paid  for  equality  of 
partition  was  not  a  sale.  And,  therefore,  that  the  enactment  in  that  section,  enabling  the  pur* 
chaser  to  recover  from  the  seller  any  part  of  the  purchase-money  not  expressed  in  the  deed  of 
sale,  was  inapplicable. 

Held,  also,  that,  though  the  deed  ought  to  have  been  stamped  with  an  ad  valorem  stamp  as  an 
exchange,  the  improper  stamping  of  the  conveyance  was  no  bar  to  an  action  on  the  bond  given 
to  secure  the  price. 

Debt  on  bond  for  1600?.,  dated  25th  March,  1829.  The  defendant 
set  out  on  oyer  the  condition,  which  was  for  the  payment  of  800?. 
and  intere&t.  He  then  pleaded :  That  Sir  F.  Henniker,  A,  B.  Hen- 
niker,  J.  B.  Henniker,  the  plaintiff  and  the  defendant  were  seised 
in  fee  as  tenants  in  common  of  certain  manors  and  lands.  The  plea 
fchen  stated  an  agreement  between  the  five  persons  above  named, 
who  were  brothers  and  sister.  By  this  agreement,  which  was  made 
in  the  year  1825,  for  the  purpose  of  making  a  partition  and  ex- 
change between  them  of  their  interests  in  the  lands  held  in  common 
by  the  Henniker  family,  it  was,  amongst  other  things,  agreed  that 
the  defendant  should  take  the  entirety  of  the  estate  of  Compton 
Martin,  one  of  the  estates  held  in  common,  in  lieu  of  his  undivided 
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share  in  that  and  the  other  estates,  and  should  pay  to  Sir  F. 
♦Henniker  2980?.,  to  A.  B.  Henniker  380Z.,  and  to  the  plaintiff  p^. . 
6607.,  making  in  the  whole  4020Z.,  for  equality  of  partition,  and  '- 
for  the  conveyance  to  the  defendant  of  that  manor,  and  estate  :  and 
that  the  plaintiff  and  the  other  three  members  of  the  Henniker  family 
should  respectively  take  in  severalty  other  lands.  The  defendant  then 
averred  that  afterwards^  and  after  the  death  of  Sir  F.  Henniker,  the 
bond  was  executed  for  the  purpose  of  securing  to  the  plaintiff  payment 
of  the  6602.  and  interest ;  and  averred  that  the  800/.  was  « the  pur- 
chase or  consideration  money  agreed  to  be  paid  by  the  defendant  to  the 
plaintiff  for  equality  of  partition,  and  for  the  conveyance  thereinafter 
mentioned  together  with  interest;"  and  that  the  bond  was  in  truth 
executed  of  even  date  with  that  conveyance.  The  plea  then  made 
profert  of  an  indenture  made  between  the  said  A.  B.  Henniker,  then 
Sir  A.  B.  Henniker,  and  the  three  other  surviving  members  of  the 
Henniker  family,  bearing  date  February,  1829,  being  the  conveyance. 
It  was  subsequently  set  out  on  oyer.  The  plea  then  proceeded  to  aver 
that,  <(  at  the  time  of  the  said  conveyance  to  the  defendant  of  the  said 
four  undivided  parts  or  shares  of  the  said  manor  and  estates  of  and  at 
Compton  Martin  as  aforesaid,  a  duty  was  and  is  imposed  on  such  con- 
veyance thereof,  in  the  schedule  annexed  to*'  stat.  55  G.  3,  c.  184,  « in 
proportion  to  the  amount  of  the  purchase  or  consideration  money 
expressed  in  or  upon  the  said  deed  of  partition  and  conveyance  to  the 
defendant  as  aforesaid."  ^(That  the  full  purchase  or  consideration 
money,  which  was  as  aforesaid  so  agreed,  and  which  by  the  said  writing 
obligatory  was  so  secured,  to  be  paid  by  the  defendant  to  the  plaintiff 
as  aforesaid  for  equality  of  partition  and  for  the  said  conveyance  to  the 
defendant  of  the  said  four  ^undivided  parts  or  shares  of  and  in  p^.^ 
the  said  manor  of  and  estates  at  Compton  Martin  as  aforesaid,  ^ 
to  wit,  the  said  sum  of  800Z.  in  the  said  condition  of  the  said  writing 
obligatory  mentioned,  was  not,  nor  was  any  part  thereof,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  truly  expressed 
or  set  forth  in  words  at  length  in  or  upon  the  said  deed  of  partition 
and  conveyance  to  the  defendant  bearing  date,"  &c. ;  <«  the  said  deed  of 
partition  and  conveyance  being  the  principal  deed  whereby  the  said 
four  undivided  fifth  parts  of  and  in  the  said  manor,"  &c.,  <<  were  granted, 
bargained,  sold,"  &c.,  <<  to,  and  vested  in,  the  defendant  as  aforesaid ; 
nor  was  nor  is  the  said  sum  of  8002.,  in  the  said  condition  of  the  said 
writing  obligatory  mentioned,  in  any  way  or  manner  mentioned  or 
referred  to  in  or  upon  the  said  deed  of  partition  and  conveyance  to  the 
defendant :  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided."  Verification.  The  plaintiff  set  out  the  indenture  on  oyer. 
It  bore  date  February  26th,  1829,  and  was  between  Sir  A.  B.  He.ini- 
ker,  J.  B.  Henniker,  the  plaintiff  and  the  defendant.  It  recited  the 
making  of  an  agreement,  between  the  four  parties  to  the  deed  and  Sir 
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F.  Henniker  deceased,  for  the  partition  of  the  estates ;  by  which  the 
defendant  was  to  take  the  manor,  &c.,  of  Gompton  Martin  in  lieu  of 
his  undivided  share  in  the  whole ;  but  it  omitted  all  mention  of  the 
agreement  by  which  defendant  was  to  pay  money  for  equality  of  par- 
tition. It  then  recited  the  death  of  Sir  F.  Henniker,  and  that  Sir  A. 
B.  Henniker  was  his  heir  and  administrator.  By  the  operative  part, 
the  three  other  parties,  in  consideration  of  the  conveyances  made  to 
them  respectively  by  the  defendant  and  of  a  nominal  money  considera- 
^-.^  tion,  conveyed  by  lease  and  release  to  *the  defendant  their 
■^  respective  interest  in  the  manor,  &c'.,  of  Gompton  Martin. 

Demurrer.     Joinder  in  demurrer. 

The  demurrer  was  now  argued.(a) 

Unthankj  for  the  plaintiff. — The  case  depends  upon  the  construction 
of  the  two  stamp  acts,  48  G.  8,  c.  149,  and  55  G.  8,  c.  184.  By  stat. 
48  G.  3,  c.  149,  s.  22,  it  is  enacted  that,  « in  all  cases  of  sale  of  any 
lands,  tenements,  rents,  annuities,  or  other  property,  real  or  personal, 
heritable  or  movable,  or  of  any  right,  title,  interest,  or  claim,  in,  to, 
out  of,  or  upon  any  lands,"  &c.,  "where  a  duty  is  imposed  on  the  con- 
veyance thereof,  in  the  schedule  hereunto  annexed,  in  proportion  to  the 
amount  of  the  purchase  or  consideration  money  therein  or  thereupon 
expressed,  the  full  purchase  or  consideration  money,  which  shall  be 
directly  or  indirectly  paid,  or  secured  or  agreed  to  be  paid  for  the 
same,  shall  be  truly  expressed  and  set  forth*'  on  the  principal  deed  of 
conveyance,  under  a  penalty  imposed  upon  both  purchaser  and  seller 
of  50Z.,  and  five  times  the  excess  of  duty.  By  sect.  24,  it  is  enacted 
that,  « where  the  full  purchase  or  consideration  money  shall  not  be 
truly  expressed  and  set  forth,  in  the  manner  hereby  directed,  it  shall 
be  lawful  for  the  purchaser  or  purchasers,  or  any  of  them,  or  his,  her, 
or  their  executors  or  administrators,  to  recover  back  from  the  seller  or 
sellers,  or  his,  her,  or  their  executors  or  administrators,  so  much-  and 
such  part  of  the  purchase  or  consideration  money  as  shall  not  be 
expressed  and  set  forth  as  aforesaid,  or  the  whole  thereof,  if  no  part 
of  the  same  shall  be  so  expressed  and  set  forth,*'  by  an  action  in  the 
*'\fn  ^^^^^^  ^^  England  or  Scotland.  By  the  schedule  to  *that  act, 
•^  duties  are  imposed  under  the  head  "  Gonveyance,  whether  grant, 
assignment,  transfer,  release,  renunciation,  or  of  any  other  kind  or 
description  whatsoever,  upon  the  sale  of  any  lands,*'  &c.  (repeating  the 
words  of  sect.  22,  above  set  out),  in  respect  of  the  deed,  «  Where  the 
purchase  or  consideration-money,  therein  or  thereupon  expressed, 
9hall  not  amount  to  502.  .....  15«. 

"And  where  the  same  shall  amount  to  60L  and  not  amount  to 
1502.  .  ...  .  .  11. 

"And  where  the  same  shall  amount  to  150Z.  and  not  amount  to 
8002.  ...  .  .12.  lOsr 

and  progressively  higher  duties  according  to  the  amount. 

(a)  Before  Lord  Campbell,  C.  J.,  Colbridob,  Wightmah,  and  Srle,  Js. 
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Under  the  head  <«  Exchange  of  lands,  or  other  hereditaments  or 
hereditable  subjects,  whether  any  sum  of  money  shall  be  paid  for 
equality  of  exchange  or  not — 12.  lOir.  Od." 

Stat.  55  6.  3,  c.  184,  was  in  force  when  this  conveyance  was  exe- 
cuted.    By  sect.  8,  it  is  enacted  "That  all  the  powers,  provisions, 
clauses,  regulations,  and  directions,  fines,  forfeitures,  pains,  and  penal* 
ties,  contained  in  and  imposed  by  the  several  acts  of  parliament  relat- 
ing to  the  duties  hereby  repealed,  and  the  several  acts  of  parliament 
relating  to  any  prior  duties  of  the  same  kind  or  description,  shall  be  of 
full  force  and  effect  with  respect  to  the  duties  hereby  granted,  and  to  the 
vellum,  parchment  and  paper,  instruments,  matters  and  things,  charged 
or  chargeable  therewith,  as  far  as  the  same  are  or  shall  be  applicable,  in 
all  cases  iiot  hereby  expressly  provided  for,  and  shall  be  observed,  ap- 
plied, enforced  and  put  in  execution  for  the  raising,  levying,  collecting, 
and  securing  of  the  said  duties  hereby  granted  and  otherwise  relating 
thereto,  so  far  as  the  same  shall  not  be  superseded  by,  and  shall  be 
consistent  with  the  express  provisions  of  this  act,  as  fully  and  effectu- 
ally to  "^all  intents  and  purposes,  as  if  the  same  had  been  herein 
repeated  and  especially  enacted  with  reference  to  the  said  duties 
hereby  granted."     In  the  schedule  to  stat.  55  G.  3,  c.  184,  duties  are 
imposed  under  the  head  <<  Conveyance,  whether  grant,  disposition,  lease, 
assignment,  transfer,  release,  renunciation,  or  of  any  other  kind  or  de- 
scription whatsoever,  upon  the  sale  of  any  lands,"  &c.,  on  the  deed. 
*<  Where  the  purchase  or  consideration  money  therein  or  there- 
upon expressed  shall  not  amount  to  202.     -         -         -         -        lOir. 
c«  And  where  the  same  shall  amount  to  202.  and  not  to  502.    -  12.    O9. 
«  And  where  the  same  shall  amount  to  502.  and  not  to  1502.     12. 10^. 
<<  And  where  the  same  shall  amount  to  1502.  and  not  to  3002.  22.    O9." 
and  progressively  higher  duties  ad  valorem. 

Under  the  head  "Exchange,"  "Any  deed,  whereby  any  lands  or  other 
hereditaments  or  heritable  subjects  in  England  or  Scotland  shall  be 
conveyed,   or  any  copyhold  or  customary  lands  or  hereditaments  in 
England  shall  be  covenanted  to  be  surrendered  in  exchange  for  other 
lands  or  hereditaments  or  heritable  subjects ;" 
«<  If  no  sum  of  money,  or  only  a  sum  under  3002.  shall  be 
paid  or  agreed  to  be  paid  for  equality  of  exchange ;  the 
ordinary  duty  of 12. 15«.  Od.' 
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^  the  same  ad  valorem  duty  as  for  a  con- 
veyance on  the  sale  of  lands  for  a  sum 
of  money  equal  to  the  sum  so  paid  or 
agreed  to  be  paid." 
There  can  be  no  doubt  that  an  ad  valorem  stamp  *duty  was  ^^^^ 
payable  in  respect  of  the  deed  in  the  present  case,  as  it  was  an  ^ 
exchange  where  more  than  3002.  was  agreed  to  be  paid  for  equality  of 
exchange.     The  parties  are  made  liable  to  revenue  penalties  in  conse- 


"And  if  a  sum  of  3002.  or 
upwards  shall  be  paid  or 
agreed  to  be  paid  for  equality 
of  exchange 
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quence  of  their  having  improperly  stamped  a  deed :  the  deed  itself  is 
not  void ;  Robinson  v.  Macdonnell,  5  M.  &  S.  228,  Doe  dem.  Kettle  v. 
Lewis,  10  B.  &  C.  673  (E.  C.  L.  R.  vol.  21).  Neither  could  the  pay- 
ment  of  the  consideration  be  resisted  merely  on  the  ground  that  the 
deed  was  ill  stamped ;  Mann  v.  Lent,  10  B.  &  C.  877  (E.  C.  L.  R.  vol. 
21).  It  might  be  otherwise  if  it  were  shown  that  it  was  part  of  the 
bargain  that  the  statute  should  be  violated ;  Forster  v.  Taylor,  5  B.  & 
Ad.  887  (E.  G.  L.  R.  vol.  27).  But  nothing  is  alleged,  in  this  plea, 
inconsistent  with  the  supposition  that  the  plaintiff  innocently  executed 
the  deed  which  her  brother  the  defendant  caused  to  be  drawn  up  in  the 
way  that  suited  his  purpose.  The  question  therefore  is  reduced  to  that 
of  the  effect  of  stat.  48  G.  3,  c.  149,  s.  24.  The  section  does  not  apply 
to  all  deeds  where  there  is  an  ad  valorem  duty,  but  only  to  those  in 
which  the  consideration-money  is  by  that  act  directed  to  be  set  forth, 
that  is  in  case  of  a  sale.  Assuming  that  the  effect  of  stat.  55  G.  3,  c. 
184,  s.  8,  is  to  make  sect.  24  of  stat.  48  G.  3,  c.  149,  applicable  to  the 
new  duties  imposed  in  the  schedule  to  stat.  55  G.  3,  c.  184,  still  it  would 
only  apply  where  the  duty  was  imposed  in  respect  of  a  sale.  And  it 
is  clear  that  the  Legislature  did  not,  either  in  the  one  statute  or  the 
other,  consider  an  exchange,  with  money  paid  for  equality  of  partition, 
as  a  sale.  The  duty  imposed  by  the  schedule  to  stat.  48  G.  3,  c.  149, 
on  an  exchange  is  an  unvarying  sum  of  11. 10«.  Od. ;  which  is  greater 
^p--.  than  the  progressive  ad  valorem  duty  imposed  by  that  act  on  *a 
-'  sale  where  the  price  is  less  than  1501. ;  and  smaller  than  that 
where  the  price  is  more  than  SOOl.  And  in  the  schedule  to  stat.  55  G. 
3,  c.  184,  the  ad  valorem  duty  on  the  sum  paid  for  equality  of  exchange 
does  not  begin  till  that  sum  amounts  to  300/. ;  but  the  duty  on  an  ex- 
change, where  the  sum  given  for  equality  of  exchange  is  below  300/.,  is 
an  unvarying  sum  of  1/.  15^.  Od!.,  which  is  from  59.  to  25«.  more  than 
the  duties  imposed  on  sales  for  sums  below  150/.  It  is  clear  that  the 
word  «sale*'  is  used  in  both  statutes  in  its  popular  sense;  Denn  dem. 
Manifold  v.  Diamond,  4  B.  &  C.  243  (E.  C.  L.  R.  vol.  10),,  Massy  t*. 
Nanny,  3  New  Ca.  478,  Blandy  v.  Herbert,  9  B.  &  C.  396  (E.  C.  L.  R. 
vol.  17).  The  defendant  may  rely  upon  Gingell  v.  Perkins,  4  Exch 
720,t  where  a  lease,  granted  in  consideration  of  a  premium,  was  held 
within  this  enactment,  so  as  to  entitle  the  lessee  to  set  off  against  the 
rent  the  premium  which  was  not  expressed  in  the  instrument.  But  that 
case  proceeded  on  the  ground  that  the  word  <' lease"  is  expressly  in- 
serted, under  the  title  "Conveyance,"  in  the  schedule  to  stat.  55  G.  3, 
c.  184. 

Lastly ;  supposing  the  defendant  right  in  his  construction  of  the 
statute,  and  that  he  is  entitled  to  recover  back  the  price,  namely,  660/., 
that  cannot  be  a  bar  to  this  action,  where  the  legal  debt  is  1600/. ;  and 
the  amount  which  the  plaintiff  would  be  entitled  to  levy,  if  she  obtains 
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judgment,  consists  not  only  of  6602.,  but  also  of  an  arrear  of  interest 
due  before  the  conveyance  impeached  was  executed. 

WUleSj  contri. — It  is  not  to  be  disputed  that  the  price  of  the  estate 
may  be  recovered  though  the  deed  is  ill  stamped,  if  the  effect  of  the 
statute  is  merely  to  *impose  revenue  penalties ;  Mann  v.  Lent,  ^^^^^ 
10  B.  k  C.  877  (E.  C.  L.  R.  vol.  2).  But  stat.  48  G.  8,  c.  149,  •-  ^" 
s.  24,  goes  much  farther ;  it  expressly  enacts  that  the  consideration- 
money  shall  not  be  retained  by  the  seller.  If  this  transaction  is  with- 
in that  enactment,  the  bond  cannot  be  enforced  without  directly  effecting 
that  which  the  Legislature  meant  to  forbid ;  and,  as  whatever  sum  is 
recovered  in  this  action  might  immediately  be  recovered  back  in  an 
action  on  that  enactment,  this  plea  is  good  in  substance  on  the  principle 
of  avoiding  circuity  of  action ;  Connop  v.  Levy,  11  Q.  B.  769  (E.  C. 
L.  B.  vol.  68).  Stat.  48  G.  8,  c.  149,  s.  24,  is  incorporated  in  stat. 
55  G.  8,  c.  184,  by  sect.  8,  so  as  to  apply  to  ad  valorem  duties  granted 
for  the  first  time  by  that  latter  statute.  Thus  it  applies  to  conveyances 
by  lease,  though  that  word  was  not  in  the  schedule  to  stat.  48  G.  8,  c. 
149,  title  «  Conveyance ;"  Attorney-General  v.  Brown,  8  Exch.  662.  f 
The  enactment  is,  according  to  the  authorities,  to  apply  only  to  sales : 
but  that  word  is  to  be  understood  in  the  sense  which  it  bears  amongst 
conveyancers,  not  in  the  popular  sense  of  the  word.  No  person  in 
popular  language  would  call  a  lease,  granted  for  rent  and  a  premium, 
a  sale  of  the  lands ;  yet  the  statute  applies  to  such  a  transaction ; 
Attorney-General  v.  Brown,  Gingell  t;.  Perkins,  4  Exch.  720,t  Doe  dem. 
Kettle  r.  Lewis,  10  B.  &  C.  673.  Such  a  transaction  as  the  present 
is,  in  accurate  language,  an  exchange  of  part  of  the  interest  of  the 
plaintiff,  and  a  sale  of  the  rest. 

Unthank  was  heard  in  reply.  Our.  adv,  vuU. 

*Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  term  (Nov.  p^^^ 
20),  delivered  the  judgment  of  the  Court.  ^ 

This  was  an  action  of  debt  upon  a  bond,  which  in  form  was  a  com- 
mon money  bond,  with  a  condition  that  it  should  be  void  upon  payment 
of  800Z.  and  interest  at  a  time  specified.  The  defbndaut  by  his  plea 
set  out  a  deed  of  partition  of  certain  real  property  between  the  plain- 
tiff and  the  defendant  and  other  persons ;  by  which  their  several  shares 
were  ascertained  and  divided,  and  upon  the  face  of  which  deed  a  nomi- 
nal consideration  only  for  the  plaintiff's  becoming  a  party  to  it  was 
stated ;  and  the  defendant  alleged  that  the  plaintiff  was  in  fact  to 
receive  660t  for  equality  of  partition,  which,  with  an  arrear  of  interest, 
made  up  the  sum  of  8002. ;  and  that  the  real  consideration  for  the 
plaintiff's  agreeing  to  the  partition  and  executing  the  deed  was  the  sum 
of  660{.,  which  ought  to  have  been  stated  as  the  consideration  in  the 
deed ;  and  that  the  bond  was  given  to  secure  the  payment  of  that  sum 
and  interest,  contrary  to  the  statute.  To  this  plea  the  plaintiff  demur- 
red :  and  upon  the  argument  two  points  were  made  on  the  part  of  the 
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defendant :  first,  that  the  deed  of  partition  was  an  instrument  upon 
which,  under  stat.  48  6.  3,  c.  149,  s.  22  (incorporated  for  this  purpose 
with  stat.  55  G.  3,  c.  184),  the  true  consideration  ought  to  have  been 
expressed ;  and,  secondly,  that  if  that  were  so,  the  plaintiff  could  not 
recover  upon  the  bond,  which  was  given  to  secure  the  payment  of  the 
true  consideration ;  inasmuch  as  if  it  were  paid,  it  might  be  recovered 
back  again  under  stat.  48  G.  3,  c.  149,  s..24.  Upon  this  second  point, 
however,  it  is  unnecessary  for  us  to  give  any  opinion ;  as  we  do  not 
think  that  the  provisions  of  stat.  48  G.  3,  c.  149,  ss.  22,  24,  are  appli- 
^Ml  ^^^^^  ^^  ^^^  transaction  *in  question ;  which  was  a  partition,  and 

-'  not  a  sale.  By  the  22d  section  of  that  statute,  it  is  enacted  that 
in  all  cases  of  the  sale  of  any  lands  or  other  property,  real  or  personal, 
or  of  any  right,  title,  interest,  or  claim  in,  to,  out  of,  or  upon  any  pro- 
perty, where  a  duty  is  imposed  on  the  conveyance  thereof  in  the  sche- 
dule to  the  act  annexed,  in  proportion  to  the  amount  of  the  purchase 
or  consideration  money  therein  expressed,  the  full  purchase  or  considera- 
tion money  which  shall  be  directly  or  indirectly  paid  or  secured,  or 
agreed  to  be  paid,  for  the  Same  shall  be  truly  expressed  upon  the  prin- 
cipal deed  whereby  the  thing  sold  shall  be  conveyed  to  or  vested  in  the 
purchaser  or  any  other  person  by  his  direction.  By  stat.  55  G.  3,  c. 
184,  the  former  duties  are  repealed,  and  new  duties  are  granted ;  and 
by  the  8th  section  all  the  powers  and  provisions  of  former  acts  are 
extended  to  that  act,  so  far  as  they  are  applicable.  In  the  schedule  to 
stat.  55  G.  3,  c.  184,  an  ad  valorem  duty  is  imposed  upon  the  Bale  of 
land  or  other  property ;  and  in  the  same  schedule  an  ad  valorem  duty- 
is  also  imposed  upon  any  deed  of  partition,  where  any  sum  amounting 
to  3002.  or  more  is  paid  for  equality  of  partition.  The  statute  ex- 
pressly distinguishes  between  a  sale  and  a  partition.  In  the  case  of  a 
sale,  an  ad  valorem  duty  is  to  be  paid,  whatever  the  price  may  be, 
according  to  the  scale  in  the  schedule ;  but,  in-  the  case  of  a  partition, 
the  ad  valorem  duty  is  only  payable  where  the  sum  paid  for  equality 
of  partition  is  3002.  or  upwards.  The  obligation  to  express  the  consi- 
deration in  the  principal  deed  is  by  the  statute  imposed  in  cases  of  the 
sale  of  property,  and  not  in  cases  of  the  partition  of  property ;  and 
such  an  obligation  would  only  be  extended  by  necessary  intendment,  for 
^^.^  which  we  find  no  reason  in  *the  present  case.    In  Denn  dem.  Mani- 

J  fold  V.  Diamond,  4  B.  &  C.  243  (E.  C.  L.  R.  vol.  10),  it  was  decided 
that  a  conveyance  of  an  estate  by  a  father  to  his  son,  in  consideration 
of  natural  love,  and  also  of  a  bond  for  15002.  by  the  son  to  augment 
his  sisters'  portions,  not  being  a  %ale  by  the  father  to  the  son,  did 
not  require  an  ad  valorem  stamp.  In  the  present  case  an  ad  valorem 
duty  would  be  payable  upon  the  deed  as  upon  a  partition,  but  not  as 
upon  a  sale ;  and  the  case  of  Denn  dem.  Manifold  v,  Diamona  is  an 
authority  for  confining  the  provisions  of  the  statutes  relating  to  the 
imposition  of  duty  upon  sales  of  property  to  sales  properly  so  called. 
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It  appears  to  us  that  the  transaction  in  question  cannot  be  considered 
to  be  a  sale  of  property ;  and,  if  not  a  sahy  that  the  provisions  of  the 
22d  section  of  stat.  48  G.  3,  c.  149,  do  not  apply  to  it ;  and  that  it  was 
not  necessary  to  express  the  sum  to  be  paid  for  equality  of  partition 
upon  the  deed.  In  this  view  of  the  case,  we  can  see  no  legal  objection 
to  the  plaintiff's  right  of  action ;  neither  the  partition  nor  the  deed  is 
void  by  the  improper  stamp,  which  may  even  now  be  corrected  upon 
payment  of  a  penalty.  The  case  of  Mann  v.  Lent,  10  B.  &  C.  877 
(£.  C.  L.  R.  vol.  21),  is  in  point  to  show  that  in  such  a  case  as  the  pre- 
sent a  security  for  the  consideration  is  valid,  And  may  be  enforced. 
Our  judgment,  therefore,  is  for  the  plaintiff. 

Judgment  for  plaintiff. 


*CASTELLI  V.  BODDINGTON.    Nov.  10.  [♦eS 

Ajsmnpflit  to  recoTer  a  partial  loss  on  a  rained  policy  of  insnranoe  on  goods  on  a  Toyage  to  a 
market ;  preminm,  60«.  per  cent,  to  return  23«.  9d.  if  landed  in  the  United  Kingdom : 

Plea  1 :  Set-off  for  premiums.    Demurrer. 

Held,  a  l>ad  plea,  as  the  action  was  for  unliquidated  damages. 

Plea  2  :  Bankruptcy  of  plaintiff  before  action.  Replication :  A  transfer  of  the  goods,  and  an 
assignment  of  the  contract  of  Insnranoe  to  F.,  before  the  bankruptcy,  with  an  averment  that 
plaintiff  sued  ae  trustee  for  F.  Rejoinder:  That  the  goods  were  landed  in  the  United  King. 
dom;  and  that  the  right  to  hare  a  re^rn  of  premium  was  not  transferred  from  plaintiff  before 
bankruptcy.     Demurrer. 

Held :  That  the  rejoinder  was  bad ;  as,  though  the  right  to  recover  back  the  premium  passed  to 
the  assignees,  it  was  severable  from  the  right  to  recover  on  the  contract  of  indemnity ;  and 
therefore  defendant  could  not  insist  that  the  assignees,  having  an  interest  in  part  of  the  con- 
tract, had  the  interest  in  the  whole. 

Assumpsit  on  a  valued  policy  of  marine  insurance,  on  goods  /rom 
Havannah  to  a  market  in  Europe,  not  south  of  Havre ;  at  a  premium 
of  608.  per  cent. ;  to  return  23«.  9d.  per  cent,  if  the  risk  ended  in  the 
United  Kingdom,  19^.  if  at  Gothenburg  or  Copenhagen,  14^.  Sd.  if  in 
Holland  or  Belgium,  or  9s,  6(2.  if  at  any  other  port  not  north  of  Hambro. 
Mutual  promises.  Averment  of  partial  loss  by  perils  of  the  sea. 
Breach :  non-payment  thereof. 

Plea  4 :  A  set-off  for  premiums :  verification. 

Demurrer.     Joinder  in  demurrer. 

Plea  6 :  Bankruptcy  of  plaintiff  before  action :  verification.  Repli- 
cation :  That  before  the  bankruptcy  an  assignment  was  made  by  the 
plaintiff  to  Thomas  and  Richard  Fuidge  of  the  goods  insured ;  aver- 
ment, that  plaintiff  did  then  <<  transfer  and  deliver  the  said  policy  of 
insurance,  and  all  the  right  and  interest  of  the  plaintiff  to  recover  the 
said  loss,  to  the  said  Thomas  and  Richard  Fuidge,  and  thereby  then 
ceased  to  have  or  retain  any  beneficial  interest  in  the  said"  goods,  <<or 
in  the  said  loss  or  damage  to  be  recovered  under  the  said  policy,  or  by 
virtue  thereof."  Averments  of  notice  of  assignment,  and  that  the 
plaintiff  "^sued  as  trustee  for  the  Fuidges,  and  not  for  the  assignees  ^^a„ 
under  the  bankruptcy :  verification.     Rejoinder :  That  the  risk  ^ 
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ended  in  the  United  Kingdom ;  and  plaintiff  became  before  his  bank- 
ruptcy entitled  to  a  return  of  premium,  which  was  still  unpaid,  and  was 
in  no  way  assigned  or  parted  with  by  plaintiff:  verification. 

Demurrer;  assigning  as  cause,  amongst  others,  that  the  rejoinder 
was  an  argumentative  traverse  of  the  replication.    Joinder. 

Watsouj  for  the  plaintiff. — The  plea  of  set-off  is  bad.  The  action  is 
not  for  a  debt,  but  for  unliquidated  damages.  It  is  on  a  contract  to 
indemnify,  to  which  a  set-off  cannot  be  pleaded ;  Hardcastle  v.  Nether- 
wood,  6  B.  &  Aid.  98  (E.  C.  L.  R.  vol.  7),  Grant  v.  The  Royal  Ex- 
change  Assurance  Gomptay,  5  M.  &  S.  439.  In  Thomson  v,  Redman, 
11  M.  &  W.  487,t  t^®  Court  of  Exchequer  held  that  such  a  plea  was 
not  so  clearly  bad  as  to  be  non-issuablS ;  but  that  case  is  no  authority 
for  saying  that  such  a  plea  is  good,  the  contrary  is  rather  to  be  inferred. 
It  may  very  well  be  that,  as  there  said,  a  claim  under  a  policy  of  in- 
surance may  be  the  subject  of  mutual  credit,  when  one  of  the  parties 
has  become  bankrupt :  for  mutual  credit  proceeds  on  the  principle  that 
an  account  is  to  be  stated  on  what  the  assignees  can  recover,  and  what 
is  due  by  the  estate.  A  set-off  can  be  only  cf  mutual  debts,  not  of 
mutual  credits.  The  difference  between  mutual  credit  and  set-off  is 
explained  in  Forster  v.  Wilson,  12  M.  k  W.  191,  208.t 

The  rejoinder  to  the  replication  to  the  plea  of  bankruptcy  is  bad  in 
♦»fti  substance.     There  is  on  the  policy  a  ^contract  to  indemnify  the 

-'  owner  of  the  goods  against  loss  by  certain  perils.  That  is  the 
principal  contract ;  and  all  interest  in  that  was,  before  bankruptcy, 
assigned  at  the  same  time  with  the  goods.  But  it  happens  that,  quite 
collaterally  to  this  principal  contract,  the  ship  was  bound  on  a  voyage 
to  a  market ;  the  consideration  for  indemnifying  against  the  perils  of 
the  whole  voyage  was  to  be  60«.  per  cent. ;  but,  in  case  the  voyage 
was  terminated  in  the  United  Kingdom,  the  consideration  was  to  be 
less  by  23«.  9(2. ;  and,  of  course,  in  that  event,  the  underwriters  were 
to  return  the  difference,  not  to  the  purchasers  of  the  goods,  but  to  Cas- 
telli  the  plaintiff,  who  originally  paid  the  premium ;  or,  since  he  has 
become  bankrupt,  to  his  assignees.  But  that  right  to  recover  back  the 
premium  is  no  part  of  the  contract  of  indemnity  on  which  the  action  is 
now  brought.  It  is  a  right  to  recover  back  the  money  as  having  been 
paid  on  a  consideration  which  has  failed :  it  may  be  proved  by  the  same 
writing  as  the  other  contract,  but  is  not  the  same  contract.  In  Willis 
V.  Freeman,  12  East,  656,  a  bill  of  exchange  was  acccepted  by  the  de- 
fendants, payable  to  the  order  of  the  drawer  ;  it  was  endorsed  by  the 
drawer  to  the  plaintiff  after  an  act  of  bankruptcy  ;  and  consequently, 
if  the  beneficial  interest  in  that  bill  had  been  the  property  of  the  drawer 
before  his  bankruptcy,  so  as  to  make  it  the  property  of  his  assignees 
before  the  endorsement,  no  interest  would  have  passed  to  the  plaintiff. 
It  happened,  however,  that  the  bill,  which  was  for  1400Z.,  was  accepted 
by  the  defendants  when  they  had  funds  in  their  hands  to  the  amount 
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of  888/.  16s.  8d.  So  far  the  beneficial  interest  in  the  bill  belonged  to 
the  bankrupt,  and  vested  in  the  assignees :  *but  for  the  residue,  p^>,^ 
namely  611/.  3«.  4d.,  the  bill  was  an  accommodation  bill;  and  the  ^ 
beneficial  interest  did  not  belong  to  the  assignees.  It  was  held  that 
the  two  contracts  in  the  bill  of  exchange  were  severable,  and  that  a 
legal  interest  passed  by  the  endorsement  of  the  bankrupt  drawer  to  the 
extent  of  61 H.  3«.  4d.,  for  which  amount  the  plaintiff  recovered.  That 
is  a  much  stronger  instance  of  dividing  two  contracts,  evidenced  by  one 
paper,  than  the  plaintiffs  here  require.  It  is  clear  that  justice  is  with 
the  plaintiff;  for  the  assignees  cannot  recover,  as  they  had  no  interest 
in  the  goods  at  the  time  of  the  loss.  The  rejoinder  also  is  bad  in  form  ; 
for  the  averment  in  the  replication,  that  the  policy  was  assigned,  is 
argomentatively  traversed  by  the  rejoinder,  which,  if  it  is  good,  must 
be  so  because  the  whole  policy  was  not  assigned. 

Bramwell,  contr&. — The  rejoinder  is  good  in  form.  The  averment 
that  the  right  to  recover  the  loss  was  transferred  is  the  material  part 
of  the  replicatibn :  that  is  not  argumentatively  traversed.  The  aver- 
ment that  the  right  to  recover  was  transferred  is  quite  different  from 
the  averment  that  the  policy  was  assigned ;  Gibson  v.  Overbury,  7  M. 
k  W.  556.t  And  the  rejoinder  is  good  in  substance.  In  order  to 
make  a  good  answer  to  a  plea  of  bankruptcy  of  the  plaintiff,  it  is  neces- 
sary to  show  that  all  possibility  of  beneficial  interest  in  the  chose  in 
action  is  out  of  the  plaintiff;  D'Arnay  v.  Chesneau,  18  M.  &  W.  796. f 
If  any  part  of  the  damages  to  be  recovered  by  an  action  on  the  contract 
would  belong  to  the  estate,  the  assignees  must  bring  the  *action  ^^.^ 
on  the  contract  to  recover  those ;  and,  as  there  cannot  be  two  ^ 
legal  owners  of  one  contract  at  the  same  time,  every  action  on  the  con- 
tract must  be  brought  in  their  name.  [Lord  Campbell,  C.  J. — But 
may  there  not  be  two  independent  contracts  written  on  the  same  paper  ? 
And,  if  so,  may  not  the  assignees  of  the  bankrupt  take  the  beneficial 
interest  in  one  of  them  only  ?]  There  may  be  such  a  case ;  but  here 
there  is  one  contract  to  fulfil  defendant's  part  of  the  policy  in  considera- 
tion that  plaintiff  promises  to  fulfil  his  part.  That  one  contract  is  to 
do  various  things :  amongst  others,  in  an  event  which  has  happened,  to 
indemnify  the  plaintiff  against  loss ;  and  further,  in  an  event  which  has 
also  happened,  to  return  23«.  9(2.  per  cent.  The  pleadings  show  that 
the  assignees,  if  they  sued  on  the  contract,  assigning  breaches  on  both 
branches,  would  recover  on  both  :  they  would  be  trustees  for  the 
Fuidges  of  what  was  recovered  on  the  breach  for  not  indemnifying ; 
bat  they  would  retain  for  the  benefit  of  the  estate  what  they  recovered 
on  the  other  breach.  In  D'Arnay  v.  Chesneau,  18  M.  k  W.  809,t 
Parke,  B.,  in  delivering  the  judgment  of  the  Court,  says :  « They" 
(the  assignees)  <<  would  not  have  been  bound  to  refund  all  that  they  had 
recovered  to  the  equitable  assignee  of  the  debt  (their  cestui  que  trust), 
which  is  the  proper  criterion,  as  it  appears  to  us,  whether  they  would 
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have  the  right  to  sue  or  not ;  this  principle  being  established  by  the 
cases  of  Carpenter  v.  Marnell,  8  Bos.  &  Pal.  40,  Scott  v.  Surman, 
Willes,  400,  Parnham  v.  Hurst,  8  M.  &  W.  743.t 
^..-.  As  to  the  plea  of  set-off.  There  is  no  authority  ^against  such 
-*  a  plea  to  an  action  on  a  policy ;  but  it  must  be  admitted  that  the 
general  opinion  of  the  Profession  has  been  against  it. 

Watson  was  heard  in  reply. 

Lord  Campbell,  G.  J. — I  think  the  plaintiff  is  entitled  to  judgment 
on  both  demurrers.  A  set-off  cannot  be  pleaded  to  an  action  for  un- 
liquidated damages;  and  this,  which  is  an  action  for  a  partial  loss  under 
a  policy  of  insurance,  is  an  action  for  unliquidated  damages.  Mr. 
Bramtcell  admits  that  such  is  now  the  general  opinion  of  the  Profes- 
sion: and  such  has  been  the  general  opinion  ever  since  I  knew  any- 
thing of  it. 

As  to  the  other  demurrer :  the  plea  is  bankruptcy  of  the  plaintiff 
before  action,  which  is  primfi  facie  a  good  plea.  The  replication  is, 
that,  before  the  bankruptcy,  the  plaintiff  assigned  over  to  the  Messrs. 
Fuidge  the  goods  insured,  and  all  right  to  sue  for  indemnity,  under  the 
policy,  in  the  event  of  those  goods  being  wholly  or  partially  lost.  That 
is  a  good  replication  ;  for,  if  uncontradicted,  it  shows  that,  at  the  time 
of  the  bankruptcy,  the  bankrupt  had  no  beneficial  interest  in  this  con- 
tract. What  is  the  rejoinder?  The  defendant  relies  on  the  stipulation 
in  the  policy  that,  in  the  event  of  the  goods  being  landed  in  the  United 
Kingdom,  the  premium  shall  be  less  than  what  has  been  paid.  He 
says,  that  has  happened ;  that  the  plaintiff  before  his  bankruptcy  was 
entitled  to  recover  back  the  difference  in  the  premium ;  and  that  his 
right  to  do  so  was  not  transferred  to  Messrs.  Fuidge.  Let  it  be  con- 
ceded to  him  that  it  was  not  transferred;  that  it  remained  in  the 
plaintiff  till  his  bankruptcy ;  and  that  it  is  now  vested  in  his  assignees. 
^rrn-t  *How  does  that  show  that  any  interest  in  the  contract  for  in- 
-*  demnity  on  which  this  action  is  brought  passed  to  the  assignees? 
It  seems  to  me  that  the  two  contracts  are  easily  severed.  By  the 
policy  the  underwriters  were  in  one  event  to  receive  a  large  premium, 
in  another  a  less  one.  As  soon  as  the  goods  were  landed  in  the  United 
Kingdom,  an  action  accrued  to  the  plaintiff  to  recover  back  the  differ- 
ence between  the  less  premium  and  that  which  he  had  paid.  But  that 
was  not  an  action  on  the  policy.  The  plaintiff's  right  might  be  evi- 
denced by  the  policy :  but,  as  the  goods  were  landed  short  of  the  desti- 
nation for  which  the  premium  had  been  paid,  there  was  a  partial  failure 
of  consideration ;  and  then  the  law  raises  a  promise  to  pay.  The  right 
to  sue  on  that  promise  passed  to  the  assignees,  but  its  doing  so  did  not 
make  the  right  to  sue  on  the  contract  of  indemnity  pass  to  them. 

Coleridge,  J. — I  am  of  the  same  opinion.  As  to  the  set-off,  it  is 
unnecessary  to  say  more  than  that  it  is  clearly  bad.  On  the  other 
point,  I  think  it  may  be  conceded  to  Mr.  Bramwell  that,  where  there 
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are  two  interests  inseparably  connected,  the  right  to  sue  upon  both 
must  pass  to  the  assignees,  if  the  right  to  sue  upon  either  passes. 
But  the  present  case  is  not  of  that  nature ;  for  the  interests  are  quite 
distinct.  I  think  that  the  right  to  have  the  premium  returned  is  one 
thing  which  may  have  passed  to  the  assignees;  and  that  the  right  to 
indemnity  on  which  this  action  is  brought  is  a  separate  interest  which 
did  not  pass. 

WlGHTMAN,  J. — It  appears  that,  before  the  bankruptcy,  the  interest 
in  the  goods  insured  was  transferred  to  ^Messrs.  Fuidge ;  and  ^^„q 
that  the  right  to  sue  on  the  contract  of  indemnity  against  loss,  ^ 
contained  in  the  policy,  was  also  transferred  to  them,  as  far  as  such  a 
chose  in  action  can  be  assigned.  Then  a  loss  happens ;  and  Messrs. 
Fuidge  seek  to  recover  on  the  contract  of  indemnity  for  that  loss :  but 
by  the  rules  of  law  they  cannot  sue  in  their  own  name.  The  action 
is  brought  in  the  name  of  the  bankrupt:  and  it  is  for  indemnity. 
By  no  possibility  could  the  estate  of  the  bankrupt  have  any  interest 
in  that  indemnity,  which  is  the  only  thing  in  question  in  the  action. 
But  it  is  said  that  there  was  an  interest  in  the  policy  of  insurance 
on  which  the  assignees  might  bring  an  action  and  recover  the  excess 
of  premium  for  the  benefit  of  the  estate;  and  reliance  is  placed  on 
D'Arnay  v.  Chesneau,  18  M.  &  W.  796.t  But  I  think  the  present  case 
is  distinguishable.  In  D'Arnay  v.  Chesneau,  13  M.  &  W.  796,t  the  chose 
in  action  was  assigned  as  a  security ;  it  was  not  certain  therefore  but 
that  the  assignees  might  have  an  interest  in  the  surplus ;  and  that 
possible  interest  was  an  interest  in  the  very  thing  sought  to  be  reco- 
vered in  the  action.  Here  the  assignees  cannot  by  any  possibility  have 
an  interest  in  the  contract  of  indemnity,  which  was  transferred  to 
Messrs.  Fuidge,  and  on  which  the  action  is  brought. 

Erle,  J. — ^The  set-oiT  is  bad ;  for  it  is  clear  that  this  is  an  action 
for  unliquidated  damages.  As  to  the  other  point,  without  impeachment 
of  the  principle  contended  for  by  Mr.  Bramwell,  which  is  I  think  cor- 
rect, it  seems  to  me  that  the  premium  to  be  returned  might  be  reco- 
vered by  the  assignees  in  an  action  for  money  had  and  *received :  p,^,- . 
and  I  think  it  is  thus  severable  from  the  contract  for  breach  of  ^ 
which  this  action  is  brought.  Judgment  for  plaintiff,  (a) 

(a)  The  Jadgaeiit  in  the  case  in  the  text  was  afflrmed  in  the  Exchequer  Chamber ;  Boddiog- 
too  V.  Castem,  po8t»  p.  879. 

To  aUow  a  eet-off,  the  plaintiff's  oause  of  sheep.  8ach  compensation,  if  any  be  due,  must 
action  must  be  specific  and  certain,  and  of  such  be  sought  in  a  distinct  action :  Crowninshield  v. 
a  nature  that  it  could  be  set  off  by  a  defendant  Robinson,  1  Mason,  9S.  In  an  action  for  the 
if  it  existed  in  him :  Burgess  r.  Tucker,  6  John-  recovery  of  damages  for  the  breach  of  a  war- 
son,  lOo.  In  an  action  for  damages  for  negli-  ranty  in  the  sale  of  goods,  the  defendant  is  not 
gence  in  keeping  the  plaintiff's  sheep,  founded  entitled  to  a  set-off  of  demands  against  the 
npcm  a  special  written  contract,  the  defendant  plaintiff:  Wilmot  v.  Hurd,  11  Wendell,  584. 
will  not  be  permitted  to  deduct  from  the  damages  See  George  v.  Cahawba  Rntlrond  Co.,  8  Aln- 
thccompensation  which  he  claims  for  keeping  the  bama,  234.   No  set-off  is  admisfibie  in  nii  ncii'in 
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on  an  open  policy  of  insurance,  although  the  buryport  Ins.  Co.,  2  Maes.  232 ;  Cleveland  v. 

demand  be  for  a  total  loss,  as  the  damages  are  Clap,  5  Id.  201 ;  Dodge  v.  Union  Marine  Ins. 

uncertain  and  unliquidated :  Gordon  v.  Boone,  Co.,  17  Id.  471.     In  Pennsylvania  the  rule  on 

2  Johns.  150 ;  Diehl  v.  General  Mutual  Ins.  Co.,  the  subject  of  set-off  is  much  more  liberal : 

1  Sanford  Sup.  Court,  257.     But  it  is  other-  Phillips  v.  Lawrence,  6  Watts  A  Serg.  150 ;  Ell- 

wise  where  there  is  an  express  stipulation  on  maker  v.  Franklin  Fire  Ins.  Co.,  Id.  430. 
the  subject  in  the  policy :  Livermore  v.  New- 


HENRY  BOLCKOW  and  JOHN  VAUGHAN  v.  The  HERNE  BAY 
PIER  COMPANY.    Nov.  2. 

By  Stat  6  A  7  W.  4,  0.  oxiL,  a  pier  company  were  authorised  to  borrow  80,000^  on  mortgage  of 
the  undertaking ;  or,  if  they  thought  fit,  on  bonds  made  in  such  manner  and  payable  at  such 
time  as  they  thought  fit  And  the  act  provided  that  all  persons,  owners  of  any  such  securities 
either  by  way  of  mortgage  or  bond,  should  be  *'  equally  entitled  to  a  claim  or  lien  on  the 
rents,  rates,  tolls,  and  profits,"  **  without  any  preference  by  reason  of  the  priority  of  date  of 
any  such  securities  or  on  any  other  account  whatsoever."  Debt  on  a  bond  under  the  seal  of 
the  Company.  The  condition,  which  was  set  out  on  oyer,  recited  the  above  enactment,  and 
was  for  the  payment  of  money  on  a  day  certain.  On  demurrer : 
Held ;  that  an  action  lay  on  such  a  bond ;  and  plaintifi*  was  entitled  to  judgment 
Qucere,  Whether  the  effect  of  the  clause  forbidding  a  preferenoe  might  not  be  to  restrain  (he 
issuing  of  execution  on  that  judgment 

Debt.  Five  counts  on  five  bonds,  under  the  seal  of  defendants.  The 
defendants  craved  oyer  of  the  bonds  and  their  conditions ;  and  they 
were  set  out.  They  were  all  in  the  same  form.  The  following  is  a 
copy  of  one  of  the  bonds. 

(( Heme  Bay  Pier  Company, 
"No.  50.  '  Boid        1001 

"  Know  all  men  that  the  Heme  Bay  Pier  Company  are  held 
and  firmly  bound  to  Henry  Bolckow  and  John  Vaughan,  of,"  &c., 
"their  executors,  administrators,  and  assigns,  in  the  penal  sum  of  Two 
hundred  pounds  of  lawful  money  of  Great  Britain,  to  be  paid  to  the 
said  Henry  Bolckow  and  John  Vaughan,  their  certain  attorney,  execu- 
tors, administrators  or  assigns :  for  which  payment,  well  and  truly  to 
be  made,  the  said  Heme  Bay  Pier  Company  do  hereby  bind  themselves 
and  their  successors  firmly  by  these  presents,  sealed  with  the  common 
seal  of  the  said  Heme  Bay  Pier  Company,  this  1st  March,  1848." 
^,---.  *The  condition  was  as  follows:  "Whereas,  in  and  by  an  Act  of 
■'  Parliament,"  &c.  (6  &  7  W.  4,  c.  cxii.)(a),  "entitled,"  &c.,  "it  was, 

(a)  Local  and  personal,  public.  "  For  altering,  amending,  and  enlarging  flie  powers  and  pro- 
visions of  an  Act  for  making  and  maintaining  a  pier  or  jetty  and  other  works  at  Heme  Bay  in 
the  parish  of  Heme  in  the  county  of  Kent;  and  for  giving  additional  powers  to  the  Heme  Bay 
Pier  Company."  See  sect  9  in  the  argument,  post,  p.  76.  Sect  11  directs  payment  of  the 
interest  of  money  borrowed  on  mortgage  or  bond  in  preference  to  dividends;  and,  in  case  of 
non-payment  of  interest  for  thirty  days  after  demand,  empowers  two  justices  to  appoint  a 
receiver  of  the  rents,  rates,  tolls,  and  profits,  to  the  use  of  the  persons  to  whom  the  interest  is 
due ;  **  but  in  case  the  power  aforesaid  shaU  not  be  resorted  to,  the  interest  so  due  and  unpaid  as 
aforesaid  may  be  sued  for  and  recovered,  with  costs,  by  action  of  debt  in  any  of  his  Majesty's 
Courts  of  record  at  Westminster." 
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among  other  things,  enacted  that,  if  the  said  Company  should  think  it 
expedient  to  borrow  the  sum  of  30,000/.,  or  any  part  thereof,  by  bond 
or  bonds  under  their  common  seal,  it  should  be  lawful  for  them  so  to 
do ;  and  the  money  secured  by  such  bond  or  bonds  should  be  made 
payable  in  such  manner  and  at  such  time  or  times  and  at  such  legal  or 
less  rate  of  interest  as  the  said  Company  should  think  proper ;  and  the 
rents,  rates,  tolls,  and  profits  which  should  from  time  to  time  arise  in 
respect  of  the  said  undertaking  should  be  a  security  for  the  money  so 
to  be  borrowed  as  aforesaid,  with  interest,  to  the  person  or  persons  who 
should  from  time  to  time  be  entitled  to  such  securities  and  the  principal 
money  and  interest  thereby  secured :  and  all  persons  to  whom  any  such 
securities,  either  by  way  of  mortgage,  as  therein  mentioned,  or  bond, 
should  be  given  or  transferred,  or  in  whom  they  should  become  so  vested, 
should  be  equally  entitled  to  a  claim  or  lien  on  the  said  rents,  rates, 
tolls,  and  profits  in  proportion  to  the  respective  sums  mentioned  thereby 
to  be  secured,  and  without  any  preference  by  reason  of  the  priority  of 
date  of  any  such  securities  or  on  any  other  account  whatsoever.  And 
^whereas  the  said  Company  think  it  expedient  to  borrow  part  of  p^^^ 
the  sum  of  SOfiOOl.  by  bond  or  bonds  under  their  commoti  seal  *- 
and  pursuant  to  the  said  Act  of  Parliament,  and,  in  exercise  and  exe- 
cution of  the  power  and  authority  to  them  thereby  given,  they  have 
agreed  to  borrow  the  sum  of  100^.  part  thereof  from  the  said  Henr; 
Bolckow  and  John  Yaughan :  Now  the  condition  of  the  above  obligation 
is  such,  that,  if  the  above  bounden  Heme  Bay  Pier  Company  do  and 
shall  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  Henry 
Bolckow  and  John  Yaughan,  their  executors,  administrators  or  assigns, 
at  the  office  for  the  time  being  of  the  said  Heme  Bay  Pier  Company, 
the  said  sum  of  one  hundred  pounds  of  lawful  money  of  Great  Britain' 
on  the  1st  March,  1851,  «<  and  shall  well  and  truly  pay  interest  upon 
and  for  the  same  at  and  after  the  rate  of  five  pounds  for  one  hundred 
pounds  for  a  year,  by  even  and  equal  half-yearly  payments  on  the  first 
day  of  September  and  the  first  day  of  March  in  each  and  every  year, 
without  any  deduction  or  abatement  whatsoever  except  property  or 
income  tax,  then  and  in  such  case  the  above  written  bond  or  obligation 
shall  be  void ;  but  otherwise  the  same  shall  be  and  remain  in  full  force 
and  virtue." 

Demurrer.     Joinder. 

WiUeiy  for  the  defendants. — The  question  turns  on  the  construction 
of  Stat.  6  &  7  W.  4,  c.  cxii.  Power  is  given  by  the  statute  to  borrow 
SO,  0002.  on  mortgage ;  and  then,  by  sect.  9  it  is  enacted,  « that  if  the 
said  Company  shall  think  it  expedient  to  borrow  the  said  sum  of  80,0002., 
or  any  part  thereof,  by  bond  or  bonds  under  their  common  seal,  it  shall 
be  lawful  for  them  so  to  do,  and  the  money  secured  by  such  bond  or 
bonds  shall  be  made  payable  in  such  manner  and  at  such  time  or  times, 
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^...  and  at  such  *legal  or  less  rate  of  interest,  as  the  said  Company 
^  bhail  think  proper,  and  the  rents,  rates,  tolls,  and  profits  which 
shall  from  time  to  arise  in  respect  of  the  said  undertaking,  shall  be  a 
security  for  the  money  so  to  be  borrowed. as  aforesaid,  with  interest,  to 
the  person  or  persons  who  shall  from  time  to  time  be  entitled  to  such 
securities  and  the  principal  money  and  interest  thereby  secured ;  and 
all  persons  to  whom  any  such  securities  either  by  way  of  mortgage  or 
bond  shall  be  given  or  transferred,  or  in  whom  they  shall  become  vested, 
shall  be  equally  entitled  to  a  claim  or  lien  on  the  said  rents,  rates,  tolls, 
and  profits,  in  proportion  to  the  respective  sums  mentioned  thereby  to 
be  secured,  and  without  any  preference,  by  reason  of  the  priority  of  date 
of  any  of  such  securities,  or  on  any  other  account  whatsoever.*'  The 
question  is,  whether  a]i  action  at  law  is  the  proper  remedy  for  enforcing 
a  bond  granted  under  this  section.  It  is  decided  that  no  action  at  law 
lies  on  a  mortgage  under  such  an  act ;  Pontet  v.  The  Basingstoke  Canal 
Company,  3  New  Ca.  438.  Nor  can  the  mortgagee  maintain  ejectment ; 
Doe  dem.  Myatt  v.  The  St.  Helen's  Railway  Company,  2  Q.  B.  364  (E. 
C.  L.  R.  42).  If  the  creditor,  on  such  a  bond,  obtains  judgment,  he 
must  be  allowed  to  issue  execution  by  elegit,  if  he  will ;  and  thus  he 
may  seize  the  lands  of  the  Company ;  which  a  mortgagee  cannot  do. 
To  permit  that  would  be  to  defeat  that  part  of  the  section  which  enacts 
that  all  the  mortgage  and  bond  creditors  shall  be  equally  entitled  to  a 
lien  on  the  rents,  &c.,  without  any  preference  on  any  account  whatso- 
ever. [Lord  Campbell,  C.  J. — It  struck  me,  on  reading  the  paper- 
book,  that  these  words  might  have  effect  in  restraining  the  execution  to 
♦7fii  ^^  issued  on  *the  judgment  when  obtained,  rather  than  in  barring 
-*  the  action.]  There  is  extreme  difficulty  in  giving  them  any  such 
effect,  or  in  saying  that  the  statute  permits  the  plaintifi*  to  obtain  a 
judgment  which  is  to  be  fruitless.  The  effect  of  a. similar  enactment 
was  much  discussed  in  equity  in  Russell  t;.  The  East  Anglian  Railway 
Company,  3  Macn.  &  G.  125.  The  result  is,  that  these  words  do  not 
give  an  equitable  lien ;  ^nd  if  they  do  not  bar  the  judgment  they  seem 
inoperative.  Hart  v.  Eastern  Union  Railway  Company,  7  Exch.  246, t(a) 
was  not  on  a  similar  act :  that  was  a  railway  company  carrying  on  a 
trade  as  carriers.     This  is  a  pier  company  not  carrying  on  a  trade. 

Joseph  Addisony  contrd.. — The  plaintiff  is  at  all  events  entitled  to 
judgment ;  for  the  bond  is  given  to  secure  interest ;  and  by  sect.  11 
interest  may  be  recovered  by  a  summary  proceeding,  or  in  an  action  of 
debt.  But  the  action  lies  even  for  the  principal  debt ;  Hart  t;.  Eastern 
Union  Railway  Company.  What  the  effect  of  the  enactment  may  be 
on  the  execution  is  not  now  a  question  before  the  Court. 

WilleSy  in  reply. — Sect.  11  applies  only  when  the  interest  has  been 
in.arrear  thirty  days,  and  after  demand;  which  is  not  averred  on  this 
record.     The  special  provisions  there  given  for  recovering  the  interest 

(a)  Affirmed  in  Exchequer  Chamber,  Trinitiy  term,  1862.    (Not  yet  reported  on  error.) 
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rather  fortify  the  argument  that  an  action  at  law  was  not  intended  to 
be  given  for  the  principal. 

Lord  Campbell,  C.  J. — All  that  we  are  now  called  on  *to  deter-  ^^„^ 
mine  is,  whether  an  action  lies  on  these  bonds.  And  I  think  there  ^ 
is  no  sufficient  reason  for  holding  that  it  does  not.  Sect.  9,  in  express 
terms,  authorizes  the  Company  to  make  bonds  payable  at  such  time  as 
they  shall  think  proper.  And  the  Company  have  entered  into  the  bonds 
on  which  the  action  is  brought,  which  are  made  payable  on  a  day  cer- 
tain. Prim&  facie,  therefore,  an  action  lies ;  and  the  onus  is  cast  on 
the  defendants  to  show  something  which  prevents  the  action.  Mr. 
WillcM  relies  on  the  latter  words  of  the  ninth  section,  which  enacts  that 
the  bond-holders  and  mortgagees  shall  not  have  any  preference  one  over 
the  other.  At  present,  all  that  it  is  necessary  to  decide  is,  whether 
these  words  bar  the  action.  I  think  they  have  i^ot  that  eifect :  what 
effect  they  have  must  be  considered  when  the  plaintiff  seeks  to  issue 
execution,  or  to  assign  breaches.  There  has  been  no  authority  cited 
which  shows  that  an  action  does  not  lie  on  a  bond  subject  to  such  an 
enactment:  and  Hart  v.  Eastern  Union  Railway  Company,  7  Exch. 
246,t  is  an  authority  that  it  does  lie. 

Coleridge,  J. — I  think  that  sect.  9  is  less  obscure  than  sect.  11 : 
and  I  confine  my  judgment  entirely  to  the  former  section.  (His  Lord- 
ship then  read  sect.  9,  as  set  out  ant^,  pp.  76,  77,  down  to  the  words 
(<  principal  money  and  interest  thereby  secured.")  Had  the  enactment 
stopped  here,  and  a  bond  had  been  given  in  the  same  form  as  those 
declared  upon,  making  the  money  payable  on  a  day  certain,  no  one 
would  doubt  that  an  action  would  lie  in  the  same  manner  as  on  any 
ordinary  bond.  The  onus,  therefore,  is  cast  on  the  defendant  to  show 
that  either  by  express  words,  or  by  ^necessary  implication,  this  ^^^^ 
right  of  action  ia  by  the  subsequent  part  of  the  act  taken  away.  '- 
It  certainly  is  not  taken  away  by  express  words ;  and  I  think  it  is  not 
taken  away  by  implication.  The  clause  enacts  that  the  mortgagees  and 
bond-holders  shall  be  equally  entitled  to  a  lien,  and  without  any  pre- 
ference one  over  the  other.  Certainly  this  is  an  enactment  which  it  is 
very  difficult  to  construe,  so  as  to  give  it  effect.  It  is  said  that,  if  a 
judgment  is  obtained  by  the  plaintiff,  he  may,  by  issuing  execution, 
obtain  a  preference  over  the  other  bond-holders  in  direct  contravention 
of  this  enactment.  I  do  not  think  that  follows  as  a  necessary  conse 
quence  from  giving  the  plaintiff  judgment.  The  words  may  have  an 
effect  given  them  to  restrain  the  execution :  but  I  do  not  think  they 
are  sufficient  to  prevent  the  action,  which  is  the  only  point  now  be- 
fore us. 

WiOHTMAN,  J. — I  agree  that  the  construction  of  the  act  is  very 
difficult :  but  I  see  nothing  in  sect.  9  to  prevent  the  plaintiff  from  suing 
on  such  a  bond  as  this.  The  Company  have,  in  exercise  of  the  power 
given  in  that  section,  thought  proper  to  execute  a  common  money  bond. 
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defendant  as  clerk,  and  addressed  to  the  plaintiff,  in  the  following 
terms : 

"Burslem,  22d  October,  1851. 
«  Sir,  The  Organist's  salary. 

«I  am  directed  by  the  Barslem  Local  Board  of  Health  to  inform  you 
that  a  special  meeting  has  been  this  day  held  for  the  purpose  of  con- 
sidering your  application  for  the  payment  of  802.  0$.  Od,  for  a  year's 
salary,  as  organist  of  the  parish  church ;  when  it  was  determined  to 
resist  the  demand." 

It  was  suggested,  for  the  plaintiff,  that  the  Board  were  actuated  by 
motives  arising  from  local  factions :  and  that  the  evidence  did  not  show 
a  bon£  fide  application  of  the  funds  to  other  purposes.  The  learned 
Judge  expressed  his  opinion  to  be  that  there  were  funds  applicable  to 
the  payment ;  but  that  a  legal  duty,  such  as  was  declared  upon,  was 
not  proved  ;  and  also  that  the  above  letter  proved  the  substance  of  the 
fifth  plea.  He  directed  a  verdict  for  the  defendant  on  the  first  and 
fifth  issues,  and  for  the  plaintiff  on  the  others ;  and  reserved  leave  to 
move  to  enter  a  general  verdict  for  plaintiff  with  25L  damages. 

Whateley^  in  this  term,  obtained  a  rule  nisi  accordingly. 

J.  Chray  and  P.  MTMahon  now  showed  cause.(a) — It  appeared  by 
^^_  the  account  put  in  evidence  that  a  "^mortgage  debt  of  more  than 
^  70002.  remained  unpaid ;  and  that  that  debt  greatly  exceeded  the 
funds  in  the  hands  of  the  Local  Board  of  Health :  these  funds  were  as 
applicable  to  the  payment  of  that  debt  as  to  the  payment  of  the  or- 
ganist's salary.  The  substance  of  the  5th  plea  is  proved  by  the  letter 
in  evidence.  [Lord  Campbell,  C.  J. — If  there  was  a  legal  duty  im- 
posed on  the  Local  Board  of  Health  to  pay  the  salary,  such  that  an 
action  at  law  would  lie  for  a  breach  of  that  duty,  they  could  not  evade 
performance  of  it  in  that  manner.  The  question  is,  whether  the  remedy 
is  at  law  or  in  equity.]  No  action  lies  at  law.  The  effect  of  stat.  6 
G.  4,  c.  cxxxi.,  8.  91,  is  to  render  the  Commissioners  (whose  duties  are 
now  transferred  to  the  Local  Board  of  Health)  trustees  of  a  fund  which, 
in  their  discretion,  they  are  to  apply  to  a  variety  of  purposes.  If  they 
have  not  bon&  fide  exercised  their  discretion,  it  is  a  breach  of  trust, 
for  which  they  may  be  made  responsible  in  equity.  But  no  action  lies 
at  law  for  a  breach  of  trust ;  Bartlett  v.  Diamond,  14  M.  &  W.  49,t 
Pardee  v.  Price,  16  M.  &  W.  451.t  [Coleridqb,  J. — Do  you  carry 
the  argument  so  far  as  to  say  that,  if  every  demand  except  one  was 
discharged,  and  the  Local  Board  of  Health  had  in  their  hands  ample 
funds  to  discharge  that  one,  applicable  to  no  other  purpose,  still  an 
action  at  law  would  not  lie  ?]  In  the  case  supposed,  no  action  would 
lie,  unless  it  could  be  proved  that  the  defendants  had  expressly  pro- 
mised to  pay  the  fund  to  the  plaintiff.  Where  there  is  a  fund  in  the 
hands  of  a  trustee,  which  in  equity  belongs  to  the  cestui  que  trust,  so 
that  the  only  trust  unperformed  is  one  to  pay  over  the  money,  if  the 

(a)  Before  Lord  Campbell,  C.  J.,  Coleridgb,  Wiohtmav,  and  Erlb,  Ja. 
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trastee  does  in  fact  promise  his  cestui  que  trust  to  pay  it,  assumpsit, 
for  money  had  and  received  or  on  an  account  stated,  may  be  maintained ; 
Roper  V.  *Holland,  8  A.  &  E.  99  (E.  C.  L.  B.,  vol.  30) :  but  no  |-^gg 
promise  to  perform  even  such  a  trust  is  implied  by  law.  The  ^ 
distinction  is  explained  in  the  judgment  in  Pardee  v.  Price,  16  M.  & 
W.  458.t  There  is  one  case  *apparently  not  in  accordance  with  that 
principle ;  Cane  v.  Chapman,  5  A.  &  E.  647  (E.  C.  L.  B.  vol.  81) :  but 
that  case,  if  it  can  be  supported,  must  depend  upon  the  special  terms 
of  the  Act  in  that  case.  The  salary  in  the  present  case  is  not  made 
chargeable  on  the  property  belonging  to  the  Local  Board  of  Health : 
yet,  if  judgment  goes  against  them,  that  property  may  be  seized  in 
execution.  That  is  a  reason  why  an  action  does  not  lie ;  Addison  v. 
Mayor  of  Preston,  21  L.  J.  N.  S.  C.  P.  146.  [Lord  Campbbll,  C.  J. 
— In  a  Scotch  Appeal,  Duncan  v.  Findlater,  6  CI.  k  F.  894,  the  House 
of  Lords  determined  that  the  funds  of  a  public  body  were  not  liable  for 
the  misconduct  of  those  managing  it.  If  there  is  a  breach  of  a  legal 
duty  here,  the  members  of  the  Board  are  personally  liable  in  this 
action  ;  but  the  property  belonging  to  the  Board  could  not  be  taken  in 
execution.]    • 

Whatelejf  and  Whitmorey  contrd. — Cane  t;.  Chapman  cannot  in  any 
way  be  distinguished  from  the  present  case.  If  there  is  any  difference, 
the  present  case  is  stronger ;  for,  after  the  Board  paid  the  salary  in 
1850,  and  induced  the  plaintiff  to  continue  his  services  for  a  fresh  year, 
they  were  rather  debtors  to  him  than  trustees  for  him. 

Our.  adv.  vult. 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  term  (November 
25),  delivered  the  judgment  of  the  Court. 

'''This  was  an  action  on  the  case  against  the  Local  Board  of 


Health  of  the  Parish  of  Burslem  in  the  county  of  Stafford,  who 
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were  sued,  in  the  name  of  their  clerk,  for  an  alleged  breach  of  duty,  in 
not  paying  to  the  plaintiff  an  arrear  of  salary  which  was  due  to  him  as 
organist  of  Burslem  Church.  The  defendant  pleaded  Not  guilty,  and 
some  traverses ;  and  also  a  special  plea,  to  which  the  plaintiff  replied 
De  injuria.  Upon  the  trial,  the  jury  found  a  verdict  for  the  plaintiff 
npon  the  traverses ;  and  for  the  defendant  on  Not  guilty  and  the  issue 
upon  the  replication  to  the  special  plea ;  with  liberty  reserved  for  the 
plaintiff  to  move  to  enter  the  verdict  for  him  upon  the  two  issues  which 
were  so  found  for  the  defendant. 

It  appeared  that,  in  1825,  an  Act  was  passed  (6  G.  4,  c.  cxxxi.)  for 
regulating  the  markets  and  the  police  of  Burslem,  and  lighting  and 
watching  the  town  and  some  villages  and  places  adjacent :  and  by  that 
Act  certain  persons  were  appointed  trustees  for  carrying  into  effect 
various  of  the  purposes  contemplated  by  the  Act,  and  with  power  to 
raise  and  receive  money  by  virtue  of  the  Act ;  out  of  which  they  were, 
by  sect.  91,  required,  in  the  first  place,  to  pay  the  costs  of  procuring 
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the  Act,  and  to  apply  the  remainder  at  their  discretion,  in  payment  of 
the  rents  and  fines  due  to  the  lord  of  the  manor  in  respect  of  the 
market  house  and  other  property  vested  in  the  trustees,  and  in  the 
purchase  of  such  lands,  &c.,  as  should  be  necessary  for  the  purposes 
mentioned  in  the  Act,  and  in  keeping  the  town  hall  and  market  house 
in  repair,  and  in  providing  the  necessary  conveniences  for  the  market, 
and  otherwise  executing  the  purposes  of  the  Act  as  to  the  market,  and 
in   paying  the  salary  to  the   organist  of  Burslem   Church,   and^  in 
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•reducing  and  paying  off  the  principal  and  interest  of  money  bor- 


L 


rowed  on  mortgage,  and  redeeming  annuities  granted  under  the 
Act ;  and  in  the  next  place,  to  apply  such  money  to  the  general  im- 
provement of  Burslem ;  and  any  surplus  to  be  applied  in  aid  of  the 
police  rate. 

The  plaintiff  was  appointed  organist  after  the  passing  of  the  Act,  and 
was  paid  his  salary  of  30{.  a  year  by  the  trustees  up  to  the  29th  of 
September,  1849.  In  1850,  by  a  provisional  order  of  the  General 
Board  of  Health,  confirmed  by  stat.  18  &  14  Vict.  c.  108,  all  the 
powers,  authorities,  and  duties  of  the  trustees  were  transferred  to  and 
vested  in  the  Local  Board  of  Health  of  the  parish  of  Burdem ;  and  the 
salary  of  the  plaintiff  as  organist,  due  on  the  29th  of  September,  1860, 
was  paid  by  the  Local  Board  of  Health ;  but  they  refused  to  pay  the 
plaintiff  his  'salary  which  became  due  on  the  29th  of  September,  1851, 
having,  at  the  time  of  their  refusal,  more  money  in  their  hands  appli- 
cable to  the  payment  of  the  plaintiff's  salary,  and  to  the  other  purposes 
mentioned  in  the  91st  section  of  stat.  6  6.  4,  c.  cxxxi.,  than  was  suffi- 
cient to  pay  the  plaintiff's  salary;  but  no  part  of  which  had  been  appro- 
priated by  the  Board,  either  to  the  payment  of  the  plaintiff's  salary,  or 
to  any  of  the  other  purposes  specified  in  the  9l8t  section  of  the  Act. 
It  appeared,  however,  that  there  were  debts  due  on  mortgage  to  a  much 
greater  amount  than  the  money  in  the  hanfls  of  the  Board. 

The  question  discussed  before  us  was :  Whether,  under  these  circum- 
stances, an  action  on  the  case  was  maintainable  against  the  Local  Board 
of  Health  for  a  breach  of  duty  in  not  paying  the  plaintiff  his  salary  ? 
And,  as  the  principle  involved  in  the  question  is  one  of  very  general 
*j^Q1  ^PP^i^^^i^i^)  ^^  wished  to  look  at  the  authorities  that  *were  cited, 
■^  before  giving  our  judgment ;  though  we  did  not  entertain  any 
doubt  upon  it. 

It  may  be  taken  as  settled  that,  where  the  parties  stand  to  each 
other  in  the  relation  of  trustee  and  cestui  que  trust,  and  the  trustee  is 
under  no  other  legal  liability  than  that  which  arises  from  that  relation, 
no  action  at  law  for  money  had  and  received  can  be  maintained  against 
him,  though  he  has  money  in  his  hands  which  under  the  terms  of  the 
trust  he  ought  to  pay  over  to  the  cestui  que  trust,  but  which  he  still 
holds  in  the  character  of  trustee  only.  It  is  unnecessary  to  refer  upon 
this  proposition  to  other  authorities  than  that  of  the  well  considered 
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judgment  delivered  by  Baron  RoLFE  in  Pardoe  v.  Price,  16  M.  4;  W. 
451. t  If}  indeed,  the  trustee,  ^y  appropriating  a  sum  as  payable  to 
the  cestni  que  trust,  or  otherwise,  admits  that  he  holds  it  to  be  paid  to 
the  cestui  que  trust,  and  for  his  use,  the  character  of  the  relation  be- 
tween the  parties  is  changed ;  and  the  trustee  does  not  hold  it  as  a 
trustee  properly  so  called,  but  as  a  receiver  for  the  plaintiff's  use,  who 
may  maintain  an  action  at  law  for  money  had  and  received,  founded 
upon  the  appropriation  to  his  use  and  the  liability  thence  arising. 
There  are  many  cases  that  are  founded  upon  this  principle,  from  Allen 
V.  Impett,  8  Taunt.  263  (E.  C.  L.  R.  vol.  4)  to  Roper  v.  Holland,  8  A. 
&  E.  99  (£.  G.  L.  R.  vol.  80) ;  and  these  have  reference  to  earlier 
decisions. 

In  the  present  case,  the  Board  of  Health  were  trustees  for  the  per- 
sons who  were  interested  in  the  distribution  of  the  funds  which  were 
received  by  the  Board  under  the  Act ;  and  the  plaintiff  and  the  Board 
were  in  the  relation  to  each  other  of  cestui  que  trust  and  trustee.  The 
Board  had  made  no  appropriation  of  any  part  of  *the  money  in  p^Q^ 
their  hands  as  held  for  him ;  and  there  is  no  doubt  that  he  could  '- 
not  maintain  an  action  against  it  for  money  had  and  received.  It  was 
said,  indeed,  that  by  having  paid  the  plaintiff  once  a  contract  might  be 
inferred  which  would  be  legally  binding.  But  the  payment  was  made 
in  execution  of  the  trust,  and  not  upon  contract  by  the  Board,  even  if 
such  an  argument  could  be  urged  in  such  an  action  as  the  present. 
As  it  appears  to  us  to  be  clear  that  no  action  for  money  had  and 
received,  or  for  work  and  labour,  could  be  maintained  by  the  plaintiff 
against  the  Board  of  Health,  is  an  action  on  the  case  maintainable  by 
the  plaintiff,  founded  on  an  alleged  breach  of  duty  by  the  Board  in  not 
paying  him  his  salary  when  they  had  funds  in  their  hands  applicable  to 
the  payment,  and  which  they  might  have  so  applied,  but  did  not?  The 
plaintiff  relied  upon  the  case  of  Cane  v.  Chapman,  5  A.  &  E.  647  (E.  C. 
L.  R.  vol.  81).  In  that  case,  the  commissioners  appointed  under  an 
Act  for  paving  and  lighting  the  town  of  Harwich  were  authorized  to 
raise  money  by  grant  of  annuities,  which  were  to  be  paid  by  the  com- 
missioners out  of  the  money  to  arise  from  the  rates  which  they  were 
authorized  to  levy  for  carrying  the  Act  into  execution :  there  was  a 
clause  in  the  Act,  by  which  it  was  enacted  that  all  money  which  the 
commissioners  should  receive  should  be  applied  from  time  to  time  in 
defraying  the  expenses,  first  of  obtaining  the  Act,  and  afterwards  of 
carrying  the  same  into  execution,  and  for  no  other  use  or  purpose. 
The  declaration  stated  the  grant  of  an  annuity  to  the  plaintiff,  pursu- 
ant to  the  Act;  that  it  was  in  arrcar;  that  the  commissioners  had 
in  their  hands  money  arising  from  the  rates  more  than  sufficient  to 
pay  *the  plaintiff,  and  were  requested  to  pay  him ;  and  that  it  ^^^^ 
thereupon  became  their  duty  to  pay  him ;  but  that  the  commis-  ^ 
sioners,  not  regarding  their  duty,  did  not  pay.    The  defendants  denied 
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that  it  was  their  duty;  upon  which  there  was  a  demurrer.  It  was 
objected  that  the  action  would  not  lie:  but  the  Court  held  that  it 
would,  on  the  ground  that  the  commissioners  were  not  personally  liable ; 
that  they  were  executing  a  public  trust,  and  were  liable  to  an  action 
for  breach  of  duty  if  they  had  funds  with  which  they  might  have  paid 
the  plaintiff,  but  refused  and  neglected  to  do  so.  It  may  be  observed 
that  this  appears  to  be  the  first  and,  as  far  as  we  are  aware,  the  only 
case  in  which  it  has  been  decided  that  such  an  action  is  maintainable 
under  such  circumstances.  It  was  not  alleged  that  there  were  no  other 
annuitants  who  might  have  equal  claims  with  the  plaintiff,  or  that  the 
fund  in  hand  was  applicable,  exclusively,  to  the  plaintiff's  debt.  It 
was  for  the  plaintiff,  who  charged  the  defendants  with  a  breach  of  duty, 
to  show  aflSrmatively  that  there  had  been  such  a. breach;  and  Lord 
Dbnman  expresses  much  doubt  whether  the  action  was  maintainable  in 
that  form.  It  is  not  easy  to  reconcile  that  case  with  the  principles 
upon  which  the  legal  remedies  against  trustees,  whether  for  public  or 
private  purposes,  have  been  regulated:  and  we  are  not  disposed  lo 
consider  it  an  authority  in  any  case  in  which  the  circumstances  are 
not  precisely  similar. 

In  the  present  case,  by  the  terms  of  the  91st  section  of  stat.  6  6.  4, 
c.  cxxxi.,  the  money  received  by  the  trustees  is  to  be  applied  at  their 
discretion  to  various  specified  purposes ;  of  which  paying  the  organist's 
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salary  was  one ;  as  was  also  the  reducing  and  paying  off  money 


*owing  upon  mortgage :  and  it  did  appear  that,  independently  of 
the  purposes  mentioned  in  the  Act,  there  was  money  due  and  payable 
upon  mortgage  to  a  greater  amount  than  the  money  in  the  hands  of 
the  Local  Board  of  Health ;  and  to  the  payment  of  which  the  fund  in 
their  hands  was  just  as  applicable  as  to  the  payment  of  the  plaintiff  *s 
claim.  This  distinguishes  the  present  case  from  that  of  Cane  v.  Chap- 
man, 5  A.  &  E.  647  (E.  C.  L.  B.  vol.  31) :  and,  on  general  principle, 
we  think  that  an  action  on  the  case  for  breach  of  duty  is  not  maintain- 
able by  a  cestui  que  trust  against  his  trustee,  where  the  only  breach 
complained  of  is  the  non-payment  of  money  which  the  trustee  holds  as 
such,  to  be  paid  by  him  to  the  cestui  que  trust,  but  which  he  has  not 
specifically  appropriated  to  that  purpose.  The  proper  remedy  in  such 
a  case  would  be  in  equity ;  or,  if  there  is  any  remedy  at  law,  it  might, 
under  some  circumstances,  be  by  mandamus ;  but  not  by  action. 

We  are  therefore  of  opinion  that  the  rule  in  this  case  should  be  dis- 
charged. Bule  discharged. 
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♦The  QUEEN  v.  The  Inhabitants  of  the  Liberty  of  SAFFRON  p,Q„ 
HILL,  HATTON  GARDEN,  and  ELY  RENTS.   Nov.  17.     ■-  ^"^ 

On  the  trial  of  an  appeal,  the  Quarter  Seisions  decided  that  there  was  not  suflScient  proof  of 
search  for  a  written  agreement  by  P.,  to  let  a  tenement,  to  make  secondary  eTidenee  of  its 
contents  admissible,  and  rejected  the  evidence,  subject  to  a  case :  by  which  it  appeared  that 
the  document  was  traced  to  the  custody  of  P.,  and  that  a  witness  deposed  that  he  asked  P.  if 
there  was  such  an  agreement;  and  P.  answered,  "I  cannot  say  for  a  certainty;"  and  that  P. 
then  sent  his  tlerk  and  witness  to  P.'s  office  to  search,  which  they  did ;  and  the  document  was 
not  found.    P.  was  not  called  as  a  witness. 

Held:  1.  that  the  decision  on  a  point  of  this  kind  might  be  reviewed;  but  that  the  onus  was 
on  the  party  objecting  to  the  decision :  2.  that  it  was  not  necessary  to  call  P.  if  there  was 
proof  of  the  search  having  been  made  in  the  proper  place  of  deposit;  but  that  it  did  not  appear 
that  the  Court  below  was  wrong  in  deciding  that  it  was  not  proved  that  the  office  was  the 
proper  place  of  deposit 

On  appeal  against  the  order  of  a  metropolitan  police  magistrate, 
adjudging  that  the  settlement  of  Mary  Gillott,  a  lanatic  pauper,  was  in 
the  Liberty  of  Saffron  Hill,  Hatton  Garden,  and  Ely  Rents,  in  Middle- 
sex, and  ordering  the  oflScers  of  the  poor  of  that  Liberty  to  pay  certain 
sums  in  respect  of  her  maintenance  to  the  officers  of  the  poor  of  the 
parish  of  St.  Mary  Islington,  in  the  same  county,  the  Sessions  con- 
firmed the  order,  subject  to  the  opinion  of  this  Court  on  the  following 
case. 

On  the  hearing  of  the  appeal,  an  objection  was  made  to  the  admissi- 
bility of  evidence  tendered  by  the  appellants ;  which  objection  arose  as 
foUows :  The  appellants,  by  way  of  answer  to  the  prim&  facie  case  of 
the  respondents,  relied  on  a  settlement  alleged  to  have  been  acquired 
by  renting  a  tenement  in  the  parish  of  St.  Marylebone:  and  it  appeared, 
on  the  evidence  of  the  pauper's  husband,  that  the  tenement  in  question 
had  been  rented  by  him  under  an  agreement  in  writing,  which  was  drawn 
up  by  a  clerk  of  Mr.  Ponsford,  and  read  over  by  him  to  the  witness, 
and  which  had  remained  with  Mr.  Ponsford,  his  landlord.  A  witness 
was  then  *called,  who  gave  the  following  evidence :  <^  I  went  last 
week  to  Mr.  Ponsford,  and  asked  him  whether  there  was  any 
agreement  between  himself  and  Mr.  Gillott  respecting  the  house  in 
question.  He  said :  <  I  cannot  say  for  a  certainty ;  I  will  search.'  He 
then  told  his  clerk  to  search :  and  the  clerk  and  I  searched  together 
amongst  the  papers  of  the  office,  and  also  amongst  day-books  and  ledgers ; 
and  we  could  find  no  agreement." 

The  Court  of  Quarter  Sessions  was  of  opinion  that  the  proof  of  search 
for  the  agreement  was  insufficient  to  warrant  the  reception  of  secondary 
evidence  of  its  contents,  and  that  Mr.  Ponsford  ought  to  have  been 
called  as  a  witness. 

If  the  Court  should  be  of  opinion  that  the  view  of  the  Sessions  was 
incorrect,  the  order  appealed  against  and  the  order  of  Sessions  are  to 
be  severally  quashed :  otherwise  they  are  to  be  confirmed. 

Euddlestonj  in  support  of  the  order  of  Sessions. — There  was  evidence 
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on  which  the  Sessions  were  justified  in  finding  that  there  was  not  suffi- 
cient search.  This  Court  will  not  review  the  finding  of  the  Court  below 
on  a  question  of  fact.  [Lord  Campbell,  C.  J. — ^The  question  on  a  pre- 
liminary inquiry  of  this  sort  is,  at  Nisi  prius,  decided  by  the  judge. 
The  finding  of  the  Quarter  Sessions  on  such  a  question  is  not  conclu- 
sive.] The  Sessions  came  to  the  proper  conclusion :  there  is  nothing 
to  show  that  Mr.  Ponsford's  office  was  the  proper  place  in  which  to  search 
for  this  document.  Regina  v.  Kenilworth,  7  Q.  B.  642  (E.  C.  L.  R.  vol. 
53),  may  be  cited,  as  proving  that  what  Mr.  Ponsford  said  was  evidence: 
♦OKI  ^^^y  supposing  what  he  said  to  be  *admissible,  it  does  not  prove 

^  enough.  The  appellants  did  not  do  all  they  could ;  it  was  neces- 
sary, to  make  out  their  case,  that  they  should  call  Mr.  Ponsford ;  Rex 
V.  Castleton,  6  T.  R.  286.  [Lord  Campbell,  C.  J. — That  proposition 
cannot  be  sustained  in  all  its  generality.  If  there  had  been  proof  that 
Mr.  Ponsford's  office,  where  the  search  was  made,  was  the  place  of 
deposit  where  it  might  reasonably  have  been  expected  that  the  docu- 
ment, if  extant,  would  be  found,  so  that  its  not  being  there  would  raise 
a  presumption  that  it  had  been  destroyed,  the  secondary  evidence  would 
have  been  admissible :  and  there  would  have  been  no  occasion  to  call 
Mr.  Ponsford.  But  there  seems  to  be  here  no  evidence  that  the  office 
was  the  probable  place  in  which  the  agreement  would  be  kept.] 

Pashleyj  contri. — It  does  not  appear  that  in  Rex  v.  Stourbridge,  8 
B.  &  C.  96  (E.  C.  L.  R.  vol.  15),  there  was  any  statement  as  to  the 
place  of  deposit.  [Lord  Campbell,  C.  J. — ^In  that  case  the  search  was 
made  in  the  place  in  which,  if  all  persons  did  their  duty,  the  document, 
if  extant,  would  be.  No  presumption  arises  that  Mr.  Ponsford's  pri- 
vate papers  would  be  kept  in  his  office.]  The  direction  given  by  him 
to  his  clerk  to  search  there  is  tantamount  to  an  assertion  that  the  docu- 
ment, if  it  existed,  would  be  found  there.  Such  an  assertion  is  admissible 
evidence  on  a  preliminary  inquiry  of  this  kind ;  Begina  v.  Kenilworth, 
7  Q.  B.  642  (E.  C.  L.  R.  vol.  58),  Rex  v.  Morton,  4  M.  &  S.  48.  [Lord 
Campbell,  C.  J.,  referred  to  Rex  v.  Denio,  7  B.  &  C.  620  (E.  C.  L.  R. 
vol.  14.)] 
^Q^,      Lord  Campbell,  C.  J. — I  think  the  order  must  be  *confirmed, 

-^  on  the  ground  that  the  case  does  not  disclose  enough  to  enable  us 
to  say  that  the  Court  of  Quarter  Sessions  was  wrong  in  deciding  that 
there  was  not  evidence  of  search  for  the  document  sufficient  to  make 
secondary  evidence  of  its  contents  admissible.  It  appears  that  there 
was  proof  that  an  agreement  in  writing  by  Mr.  Ponsford,  to  let  the 
tenement,  had  once  existed:  and  it  was  traced  to  his  custody.  Then 
we  have  the  evidence  of  the  witness  set  forth.  No  question  arises  in 
this  case  as  to  whether  the  declarations  of  a  person,  to  whose  custody 
a  document  is  traced,  made  at  the  time  when  he  is  asked  for  the  docu- 
ment, are  admissible  evidence  to  show  what  the  proper  place  of  deposit 
is,  so  as  to  obviate  the  necessity  of  calling  further  evidence  on  that 
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point :  for  Mr.  Ponsford  does  not  say,  "  The  document,  if  it  is  in  my 
custody,  is  in  my  office ;  go  and  search  there ;  and,  if  you  do  not  find 
it  there,  I  have  not  got  it."  It  is  perfectly  consistent  with  all  that  is 
stated  that  the  proper  place  of  deposit  for  such  a  document  as  this  was 
in  Mr.  Ponsford's  house ;  and  that  the  house  was  not  searched.  If 
there  had  been  proof  aliunde  that  the  office  was  the  proper  place  of 
deposit,  I  should  have  thought  the  evidence  of  search  sufficient,  though 
Mr.  Ponsford  was  not  called  as  a  witness  to  prove  that  he  himself  had 
searched.  But  there  is  a  total  absence  of  all  such  evidence ;  and  I 
think  that  it  will  be  consistent  with  every  decision,  if  we  say  that  enough 
does  not  appear  to  satisfy  us  that  the  Court  of  Quarter  Sessions  was 
wrong. 

Coleridge,  J. — ^I  wish,  in  giving  my  judgment,  to  adopt  the  very 
words  of  my  Lord,  and  say,  "  that  enough  does  not  appear  to  satisfy 
us  that  the  Court  of  Quarter  ^Sessions  was  wrong ;"  for,  though  p^Q- 
a  decision  on  a  preliminary  question  of  this  kind  is  subject  to  be  ^ 
reviewed  by  us,  we  ought  to  be  very  cautious  in  reversing  the  decision 
on  such  a  point.  The  onus  of  proving  that  secondary  evidence  is  admis- 
sible, is  cast  on  the  party  seeking  to  use  it.  That  raises  a  preliminary 
inquiry,  both  as  to  the  facts  and  as  to  the  conclusion  of  law  on  these 
facts.  Now  it  is  quite  possible  that  the  evidence  may  present  itself  to 
the  Court  below  in  such  a  way  as  to  justify  a  decision  as  to  the  fact 
very  different  from  what  would  appear  to  be  the  legitimate  conclusion 
from  the  evidence  when  written  down.  For  instance,  to  take  an  extreme 
case,  there  may  be  evidence  which  on  paper  would  seem  irresistible ; 
and  yet  the  demeanour  of  the  witnesses  may  be  such  as  to  justify  a 
decision  the  other  way.  It  would  be  very  difficult  to  do  justice  in 
reviewing  a  decision  of  that  nature.  On  the  other  hand,  the  case  might 
be  such  that  it  would  be  very  easy  to  review  the  decision;  as,  for 
instance,  if  it  was  that  a  document  was  to  be  presumed  to  be  destroyed 
on  the  ground  that  it  was  a  useless  document,  when,  perhaps,  it  clearly 
was  not  useless.  For  these  reasons  I  think  that,  on  such  an  inquiry 
as  this,  the  question  is  rather  whether  we  can  say  that  the  court  below 
was  wrong,  than  whether  it  was  right.  Now,  in  the  present  case,  I 
can  see  nothing  to  satisfy  us  either  that  the  document  was  useless,  so 
that  it  might  be  presumed  to  be  destroyed,  without  search ;  or  that  the 
search  was  made  in  the  proper  place  of  deposit.  We  need  not  deter- 
mine which  we  shall  follow  of  the  somewhat  conflicting  decisions,  in  Bex 
V.  Denio,  7  B.  &  C.  620  (E.  C.  L.  R.  vol.  14),  *and  Regina  v.  Kenil-  ^^gg 
worth,  7  Q.  B.  642  (E.  C.  L.  R.  vol.  68),  as  to  the  admissibility  '• 
of  the  declarations  of  the  person,  in  whose  custody  the  document  should 
be,  respecting  the  place  of  deposit :  for  the  statements  of  Mr.  Ponsford 
were  not  rejected ;  they  were  received,  but  did  not  prove  enough.  It 
does  not  appear  from  the  statement  in  the  case  where  Mr.  Ponsford 
was  when  he  was  asked  for  the  document.     It  may  very  well  be  that 
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he  was  at  his  house,  and  sent  his  clerk  to  search  at  the  office,  upon 
the  chance  of  the  document  being  there,  although  it  would  not  in  the 
ordinary  course  of  things  be  kept  there.  But  all  I  say  is  that,  on  the 
statement  in  this  case,  the  Court  below  may  have  been  right. 

WiOHTMAN,  J. — The  Court  below  had  to  determine,  whether  there 
had  been  a  sufficient  search.  I  agree  that,  unless  we  are  satisfied  that 
the  decision  they  came  to  was  wrong,  we  must  not  overrule  it.  It  is 
unnecessary  to  inquire  whether  Mr.  Ponsford's  declarations  as  to  the 
proper  place  of  deposit  ought  to  have  been  received ;  for  he  made  none 
of  any  importance.  He  does  not  appear  to  have  known  whether  the 
document  did  exist  or  ever  had  existed.  He  does  not  say  where  it 
would  be  if  it  existed.  It  does  not  appear  where  he  was  when  he  sent 
to  the  office,  his  doing  which  is  relied  upon  as  an  assertion  that  the 
document  ought  to  be  there :  and  there  is  no  evidence,  nor  was  there 
any  presumption,  that  his  office  was  the  place  where  he  was.  likely  to 
keep  his  private  papers. 

Erlb,  J. — It  is  difficult  to  lay  down  any  definite  rule  of  law  as  to 
*QQ1  ^^^^  constitutes  a  search  for  a  document  ^sufficient  to  warrant 
■^  the  admission  of  secondary  evidence  of  its  contents.  In  Phillipps 
on  Evidence  (a)  it  is  said :  «  Cases  must  very  much  depend  upon  their 
particular  circumstances,  especially  on  the  importance  of  the  instru- 
ment, or  the  usage  or  practice  which  may  exist  respecting  the  custody 
of  such  documents."  In  the  present  case  it  is  enough  to  say  that  tho 
facts  stated  in  the  case  are  not  sufficient  to  show  that  the  Court  below 
was  wrong. 

Order  confirmed. 

(a)  PhiU.  ft  Am.  On  the  Law  of  Evidence,  Vol  n.  281. 


RUST  V.  NOTTIDGE.    Nov.  19. 

Declaration  in  asrampait  stated  that,  by  agreement  between  defendant  and  plaintilT,  after  recit- 
ing that  defendant  had  requested  plaintiff  to  enter  into  defendant's  employment  in  a  mannfac- 
tare,  and  that  for  that  purpose  plaintiff  had  agreed  to  leave  his  then  employment  on  Ist  July 
then  next,  "  it  was  witnessed  that  the  said  parties  thereto  did  mutually  agree  as  follows :" 
first,  plaintiff  agreed  that  he  would  serve  defendant  in  such  business  for  seven  years  at  a 
salary  of  100/.  per  annum,  subject  to  the  cesser  of  the  salary  and  the  determination  of  the 
agreement  as  after  mentioned.  Secondly,  defendant  agreed  that  he  would,  from  and  after 
1st  July,  and  during  the  continuance  of  the  agreement,  pay  to  plaintiff  the  salary  by  monthly 
payments;  "and,  if  the  said  defendant  should,  from  any  cause  whatsoever,  give  up  the  said 
business,  or  not  require"  plaintiff's  "services,  then  that"  defendant  "would  use  his  best  endea- 
vours to  procure  for  the  said  plaintiff  employment  in  some  simUar  business,  and  for  which  he 
should  receive  a  salary  of  not  less  than  1002.  per  annum ;  or,  in  case"  defendant  "should  be 
unable  to  do  so,  then  the  said  defendant  would  pay  to  the  said  plaintiff  the  yearly  sum  of 
1002.  during  the  residue  of  the  said  term  of  seven  years."  That  plaintiff  had  always  performed 
and  fulfiUed  all  things  on  his  part,  ke, 

1st  breach,  That  defendant,  daring  the  continuance  of  the  term,  refused  to  suffer  plaintiff  to 
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eontinae  in  his  employ,  and  Uiela  irrongftilly  discharged  plaintiff  therefrom  without  reasonable 

or  probable  eaase.  '  -  • '       '  • 

2d  breach.  That,  although,  Ao.  (dir^harg^  as  before),  defendant  did  not  use  his  best  or  any 

endeaTonrs  to  procure,  nor  did  he  proclire.'plaintiff  employment  in  some  similar  business  for 

which  he  should  reoeive  a  salary  of  ilq^'S^  ^an  100/.  a  year,  but  had  wholly  failed  to  find 

pluntiff  such  employmenL  *'  ^''' 

Held,  that  the  2d  breach  was  well  assigned :  foV*  {hat,  by  the  agreement,  it  was  not  open  to 

defendant^  under  the  circumstances,  to  choose -befM^en  using  his  best  endeaTours  to  find 

plaintiff  the  situation,  and  simply  paying  him  lOOt  j)ec*aanum :  but  that  he  was  bound  to  use 

his  best  endeavours,  Ac.,  in  the  first  instance,  and  could  resort  to  the  mere  pkyment  of  salary 

only  upon  Uie  failure  of  these  endeaTours. 
That  it  was  not  necessary  for  plaintiff  to  aver  a  request  by )iim^4a  defendant  to  use  his  best 

endeaTours,  Ac.  '  .••^/  . 

That  the  general  aTcrment  of  performance,  on  general  demurrer,  aiAobji^'d  to  an  allegation  that 

plaintiff  was  ready  and  willing  to  accept  such  situation.  *  .'     .  •;■ 

That  the  language  of  the  breach  implied  that  a  reasonable  time  for  prociftin^  snAh  situation  had 

elapsed.  '•V"*/ 

Plea,  aa  to  2d  breach,  that,  at, the  time  when  plaintiff  was  discharged  as  isT th5-Baid  breach 

mentioned,  defendant  was,  "and  thence  hitherto  has  been,  wholly  unable  to  procure  for  the 

plaintiff  any  such  employment  as  in  the  said  agreement  mentioned." 
Held,  on  demurrer,  that  the  plea  was  bad  in  substance,  inasmuch  as  it  raised  an  immaterial 

issue ;  it  being  consistent  with  the  plea  that  defendant  had  not  used  his  best  endeaTours  at 

all. 

Assumpsit.  The  declaration  stated  that  heretofore,  to  wit,  on,  &c., 
by  an  agreement  then  made  between  *defendant  of  the  one  part  r^u^/x/^ 
and  plaintiff  of  the  other,  after  reciting  that  defendant  was  about  ^ 
to  enter  into  business  as  a  manufacturer  of  chemicals  in  the  city  of 
London  or  its  environs,  and  that  he  had  applied  to  and  requested  plain- 
tiff to  enter  into  his  employment  as  a  manufacturer  and  assistant  in  the 
said  business,  which  plaintiff  had  consented  to  do,  and  for  that  purpose 
plaintiff  had  agreed  to  leave  his  then  employment  on  1st  July,  then 
next,  and  for  the  term  and  under  the  conditions  thereinafter  mentioned : 
it  was  witnessed  that  the  said  parties  thereto  did  mutually  agree  with 
each  other  as  follows  :  firstly,  the  plaintiff  agreed  that  he  would  faith- 
fully and  properly  serve  defendant  as  such  manufacturer  and  assistant 
in  such  business  as  aforesaid  for  the  full  term  of  seven  years,  to  be 
computed  from  Ist  of  July  then  next,  at  a  clear  salary  of  1002.  per 
annum,  subject  to  the  cesser  of  the  salary  and  the  determination  of  the 
agreement  as  thereinafter  mentioned ;  and  would,  at  all  times  during  the 
continuance  of  the  said  term,  to  the  best  of  his  ability  and  with  industry 
and  zeal,  effectually  obey  all  the  lawful  directions  of  defendant,  and 
punctually  attend  at  his  place  of  business,  and  during  such  hours  as  the 
urgency  or  convenience  of  business  should  require,  and  should  not 
(except  in  case  of  illness  or  with  the  consent  of  defendant)  absent  him- 
self from  his  service  or  employment,  or  be  employed  by  any  other  per- 
son without  the  previous  consent  of  defendant :  and,  secondly,  defendant 
agreed  that  he  would,  from  and  after  the  1st  July  next,  and  during  the 
continuance  of  the  agreement,  pay  to  plaintiff  a  clear  salary  of  1002. 
per  annum,  by  monthly  *payments,  the  first  payment  to  be  made  r^-i/x^ 
on  first  August  then  next ;  and,  if  defendant  should,  from  any  ^ 
cause  whatsoever,  give  up  the  said  business,  or  not  require  bis  services, 
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then  that  he  would  use  his  best  endeavoursLtcf  procure  for  plaintiflF  em- 
ployment in  some  similar  business,  and  for -vhich  he  should  receive  a 
salary  of  not  less  than  100?.  per  aigiunf  ^  or,  in  case  he  should  be 
unable  to  do  so,  then  defendant  wpu)€[-.'^ay  to  plaintiff  the  yearly  sum 
of  lOOL  during  the  residue  of  theiaiS  term  of  seven  years.  And  it  was 
thereby  further  agreed,  between' tBe  said  parties  to  the  said  agreement, 
that,  in  case  plaintiff  should^n^^  at  all  times  daring  the  said  term  faith- 
fully and  properly  serve  defendant  as  thereinbefore  provided,  and  if  he 
fihould  not,  to  the.l|)M;  .of  his  ability  and  zeal,  effectually  obey  all  his 
lawful  directionaMsflpunctually  s^ttend  at  his  office  in  the  manner  there- 
inbefore require^ 'or  absent  himself  from  his  employment  (except  in 
case  of  il)d9sl(),  *or  be  employed  by  any  other  person  without  consent 
of  defen^ift,'  or  should  be  guilty  of  any  dishonesty  or  intemperance, 
whereby  defendant  should  be  prejudiced,  or  in  case  he  should  not,  in  all 
other  respects,  do  everything  which  was  thereinbefore  agreed  to  be 
done  by  him  according  to  the  true  intent  of  the  said  agreement,  then, 
and  as  often  as  the  same  should  occur,  it  should  be  lawful  for  defendant 
to  cancel  and  put  an  end  to  the  said  agreement,  and  the  same  should 
accordingly  be  deemed  to  be  cancelled,  on  the  defendant  giving  to 
plaintiff  a  notice  in  writing  of  such  his  intention,  or  leaving  the  same 
at  his  last  known  place  of  abode.  Averment  of  mutual  promises  to 
perform  the  agreement.  That,  although  plaintiff,  confiding,  &c.,  hath 
always,  from  the  time  of  making  the  agreement,  hitherto  well  and  truly 
4^1091  P^^^*^^™^^'  ^^*'  ^^^  things  on  his  part,  &c.,  and  *did  afterwards, 
-^  to  wit,  on  19th  May,  1851,  leave  his  then  employment,  and  did 
enter  into  the  employment  of  defendant,  as  such  manufacturer  and 
assistant  in  such  business  as  aforesaid,  and  on  the  terms  of  the  said 
agreement,  and  continued  in  such  employ  of  defendant  in  the  capacity 
aforesaid,  and  on  the  terms  of  the  said  agreement,  for  a  long  space 
of  time,  to  wit,  until,  Jcc,  and  did,  at  all  times  during  the  said  time, 
faithfully  and  properly  serve  the  defendant,  and  did,  to  the  best  of  his 
ability  and  zeal,  effectually  obey  all  the  lawful  directions  of  defendant, 
and  did  punctually  attend  at  his  office  in  the  manner  by  the  said 
agreement  required,  and  did  not  absent  himself  from  the  employment 
of  defendant  (except  in  case  of  illness),  and  was  not  employed  by  any 
other  person,  and  was  not  guilty  of  any  dishonesty  or  intemperance, 
and  did  in  all  other  respects  act  as  a  faithful  assistant  and  manu- 
facturer to  defendant  in  his  said  business,  according  to  the  true  intent, 
&c. ;  and  although  plaintiff  was,  on  the  day  and  year  last  aforesaid,  and 
hath  always  since  been,  ready  and  willing,  and  then  offered,  to  remain 
and  continue  in  the  employ  of  defendant  in  the  capacity  aforesaid,  and 
on  the  terms  aforesaid:  yet  defendant  did  not  nor  would  continue 
plaintiff  in  his,  defendant's,  employ  until  the  expiration  of  the  said 
seven  years,  to  wit,  from,  &c.,  but,  on  the  contrary  thereof,  during  the 
continuance  of  the  said  term,  to  wit,  on,  &c.,  refused  to  suffer  plaintiff 
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to  continue  in  his  the  defendant's  said  employ,  and  then  wrongfully  dis- 
charged plaintiff  therefrom,  without  any  reasonable  or  probable  cause 
whatsoever ;  and  hath  thence  hitherto  wholly  neglected  and  refused  to 
retain  or  continue  plaintiff  in  his,  defendant's,  employ  for  the  remainder 
of  the  said  term.  That,  although  defendant,  during  *the  con-  r4ei/>q 
tinuance  of  the  said  term,  to  wit,  on,  &c.,  did  not  nor  would  ^ 
continue  plaintiff  in  his  employ  for  the  residue  of  the  said  term,  but 
discharged  him  therefrom  as  aforesaid,  yet  defendant  did  not  use  his 
best,  or  any,  endeavour  to  procure,  nor  did  he  procure,  plaintiff  employ- 
ment in  some  similar  business,  and  for  which  he  should  receive  a  salary 
of  not  less  than  lOOL  a  year,  but  has  wholly  failed  to  find  plaintiff  such 
employment.  That,  by  means  of  the  premises,  plaintiff  hath  lost  and 
been  deprived  of  all  the  wages,  profits  and  advantages  which  he  other- 
wise might  and  would  have  derived  from  being  so  employed  as  afore- 
said, and  which  defendant  hath  wholly  refused  to  pay  or  allow  to  plain- 
tiff; and  plaintiff  hath  been  and  is  wholly  unemployed.  To  the 
damage,  &c. 

Plea  6.  As  to  the  alleged  breach  of  promise  in  the  declaration  lastly 
above  assigned,  that,  at  the  time  when  plaintiff  was  discharged  as  in 
the  said  alleged  breach  mentioned,  defendant  <<  was,  and  thence  hitherto 
has  been,  wholly  unable  to  procure  for  the  plaintiff  any  such  employ- 
ment as  in  the  said  agreement  mentioned."  ^ 

Demurrer.     Joinder. 

UdaUj  for  the  plaintiff.^ — The  defendant  proposes  to  impeach  the 
declaration.  The  declaration  complains  of  defendant  not  using  his 
best  endeavours  to  procure  plaintiff  a  situation,  without  negativing  the 
non-payment  of  lOOL  But  it  was  not  necessary  to  negative  that.  The 
contract  is  not  alternative.  The  defendant  is  not  to  choose  whether 
he  will  use  his  best  endeavours  to  procure  the  plaintiff  a  situation  of 
not  less  than  100{.  a  year  or  simply  pay  him  that  amount  of  salary; 
he  is  bound  to  take  the  former  course  first ;  and  it  is  only  upon  his 
failing  in  that,  *that  he  is  to  take  the  latter.    Nor  was  it  neces- 


sary to  aver  the  plaintiff's  readiness  to  accept  a  situation :  if  the 
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defendant  had  used  his  best  endeavours  to  procure  one,  and  had  suc- 
ceeded, or,  on  failing,  had  paid  the  1002.,  he  would  have  fulfilled  the 
contract,  whether  the  plaintiff  was  ready  to  accept  or  not.  It  will  be 
farther  objected  that  the  declaration  should  have  averred  the  lapse  of 
a  reasonable  time.  That  was  not  necessary:  if  the  plaintiff  had 
brought  his  action  immediately  upon  being  discharged,  it  would  have 
been  open  to  the  defendant  to  plead  that  he  had  used  his  best  endea- 
vours ;  he  might  have  done  his  best,  though  he  had  done  nothing :  and, 
if  the  plaintiff  had  traversed  that  plea,  the  length  of  time  would  have 
been  one  of  the  elements  for  the  consideration  of  the  jury  in  deter- 
mining whether  the  plaintiff  had  or  had  not  done  his  best  under  the 
circmnstances.     The  defendant's  next  objection  is  that  the  discharge 

VOL.  I. — 11  E.  A  B. 
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without  reasonable  cause  is  not  of  itself  a  breach  of  the  contract ;  and 
that  the  defendant  does  not  engage  to  use  his  best  endeavours  in  the 
event  of  such  a  discharge.  But  he  contracts  to  do  so  if,  for  any  cause 
whatever,  he  gives  up  the  business  or  does  not  require  the  defendant's 
services.  The  declaration  must  be  looked  at  as  on  general  demurrer : 
and,  this  being  so,  the  general  allegation  of  performance  by  the  plain- 
tiff is  enough  to  show  the  fulfilment  of  all  conditions  precedent,  nega- 
tive as  well  as  positive ;  Oglethorpe  v.  Hyde,  Gro.  Eliz.  282. 

Then,  the  plea  offers  no  answer.  The  defendant,  instead  of  alleging 
that  he  had  used  his  best  endeavours,  alleges,  by  way,  not  of  traverse, 
but  of  confession  and  avoidance,  that  he  was  unable  to  procure  the 
plaintiff  a  ♦situation :  that  raises  an  immaterial  issue ;  for  such 
inability  might  possibly  have  arisen  from  the  very  fact  of  his 
not  having  used  his  best  endeavours,  as  he  was  bound  to  do. 

Bovill,  contrd,. — The  defendant  is  entitled  to  judgment  upon  both 
breaches.  This  is,  in  effect,  a  contract  by  an  employer  to  pay  a  party 
1001,  a  year  for  a  certain  time,  whether  he  employ  such  party  during 
the  whole  of  that  time  or  not.  The  second  breach  is  bad ;  for  it  is 
framed  as  if  the  contract  of  the  defendant  were  simply  to  employ 
plaintiff  or  use  his  best  endeavours  to  procure  plaintiff  a  place. 
The  defendant  is  not  bound  to  employ  the  plaintiff;  though,  if  he  do 
not,  he  is  bound^to  procure  the  plaintiff  a  salary  of  lOOZ.  a  year  in  one 
of  two  different  ways,  either  by  procuring  him  a  situation  worth  lOOZ. 
or  paying  that  sum  annually.  The  contract,  in  short,  is  to  pay  the 
defendant  lOOZ.  a  year  under  any  circumstances :  it  is  similar  to  that 
in  Aspdin  v.  Austin,  5  Q.  B.  671  (£.  G.  L.  R.  vol.  4^),  and  to  that  in 
Dunn  V.  Sayle,  6  Q.  B.  685  (B.  C.  L.  R.  vol.  48).  [Lord  Campbell, 
C.  J. — Then  the  declaration  would  be  good,  if  there  were  one  good 
breach  for  non-payment  ?]  Yes.  The  action  should  have  been  brought 
for  the  non-payment  of  lOOL  a  year.  [Lord  Campbell,  C.  J. — Is  not 
the  payment  of  lOOZ.  a  year  by  the  defendant  contingent  upon  the  fail- 
ure of  his  best  endeavours  ?  It  might  be  much  better  for  the  plaintiff 
to  obtain  a  situation  in  which  he  would  gain  instruction  and  connexions 
than  to  have  the  lOOZ.  a  year  for  doing  nothing.  Coleridge,  J. — Does 
the  necessity  for  such  payment  arise  till  such  failure?  Erle,  J. — 
*1  Ofil  ^^®^®^®''  there  is  a  promise  on  one  side  to  serve,  and  a  *promi8e 
^  on  the  other  to  pay  for  such  service,  there  is  an  implied  con- 
tract that  the  employer  is  to  retain  for  the  time  specified :  if  he  do  not, 
the  amount  of  compensation  is  a  question  for  a  jury.  The  point  is,  I 
think,  now  before  the  House  of  Lords  on  error  from  the  Exchequer 
Chamber  in  Elderton  v.  Emmens,  6  Com.  B.  160  (E.  C.  L.  R.  vol. 
60.(a)]  In  that  case  Parke,  B.,  in  giving  the  judgment  of  the  Exche- 
quer  Chamber,  refers  to  Aspdin  v.  Austin,  6  Q.  B.  671  (E.  C.  L.  R. 

(a)  In  Exch.  Ch.,  reversing  the  judgment  of  the  Court  of  C.  P.  in  Elderton  v.  Emmeno,  4  Com. 
B.  479  (B.  C.  L.  R.  vol.  56). 
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vol.  48),  and  Dunn  v.  Sayles,  6  Q.  B.  685  (E.  C.  L.  R.  vol.  48),  approving 
of  the  doctrine  laid  down  in  those  cases,  and  distinguishing  them  from 
the  case  then  before  the  Court,  on  the  ground  that  in  both  of  them  the 
contract  arose  upon  separate  covenants  by  the  plaintiff  and  by  the 
defendant,  and  not  from  a  mutual  agreement,  as  in  Elderton  v.  Emmens, 
6  Com.  B.  160  (E.  C.  L.  R.  vol.  60),  where  the  word  "  agreed,"  he  observed, 
was  to  be  construed  as  the  word  of  both  parties ;  and  he  referred  to 
Pordage  v.  Cole,  1  Saund.  819.  [Erle,  J. — In  the  present  case  the 
agreement  recited  has  the  words  <<  did  mutually  agree  with  each  other 
as  follows."]  But  the  mutual  agreement  is  that  each  will  perform  a 
distinct  stipulation :  it  is  not  a  case  where,  from  the  two  agreeing  for 
a  single  thing,  the  correlative  duties  arise.  It  might  as  well  be  said 
that,  from  the  defendant  undertaking  to  use  his  best  endeavours  to 
procure  the  plaintiff  a  situation,  a  contract  by  the  plaintiff  to  accept  a 
situation  is  to  be  inferred.  [Lord  Campbell,  C.  J. — You  say  that  one 
set  of  covenants  is  the  consideration  for  the  other.]  Yes.  [Lord 
Campbell,  C.  J. — Then  is  not  the  contract  in  some  sort  a  contract  by 
the  defendant  to  employ?  *He  engages  to  pay;  but  what  he  r«-|AiT 
pays  for  is  the  service  of  the  plaintiff.]  How  can  the  contract  ^ 
be  an  absolute  contract  to  employ,  even  by  implication,  when  it  contains 
an  express  provision  for  the  case  of  non-employment  ?  [Erle,  J. — 
The  agreement  recites  that  defendant  had  requested  plaintiff  to  leave  his 
then  situation.]  The  agreement  discloses  nothing  more  than  a  contract 
to  pay  100/.  a  year,  in  one  way  or  other,  for  seven  years :  and  there 
are  different  modes  of  performance  specified.  There  is  nothing  unrea- 
Bonable  in  such  a  contract,  looking  at  the  facts  of  this  case.  Upon  a 
contract  somewhat  similar  in  an  Anonymous  case,  Hardr.  820,  it  was 
held  that  a  declaration  which  did  not  negative  the  performance  of  both 
alternatives  was  bad  after  verdict.  But,  even  if  the  defendant  be  bound 
to  use  his  best  endeavours  to  procure  the  plaintiff  a  situation  before 
electing  to  simply  pay  1002.  a  year,  he  is  bound  to  do  so  only  upon 
two  separate  contingencies ;  first,  if  he  give  up  the  business ;  secondly, 
if  he  have  no  occasion  for  the  defendant's  services ;  but  not,  as  the 
declaration  assumes,  in  the  case  of  a  wrongful  dismissal.  Further,  a 
request  by  the  plaintiff  that  the'  defendant  would  use  his  best  endea- 
vours to  procure  the  situation,  or  at  any  rate  readiness  and  willingness 
on  the  part  of  the  plaintiff  to  accept  it,  should  have  been  averred  ;  and, 
even  assuming  that  such  readiness  and  willingness  may  be  collected 
from  the  declaration,  still  it  would  be  necessary  to  aver  that  defendant 
had  notice  of  such  readiness  and  willingness  ;  Doogood  v.  Rose,  9  Com. 
B.  132  (E.  C.  L.  R.  vol.  67).  Also,  the  plaintiff  should  have  averred 
the  lapse  of  reasonable  time;  Stavart  v.  Eastwood,  11  M.  &  W.  197. f 
It  is  quite  consistent  with  the  declaration  that  the  defendant  r«iAo 
may  *have  been  prevented  from  using  his  best  endeavours  by  ^ 
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illness,  insanity,  or  other  causes.     [Coleridge,  J. — The  question  then 
would  be,  had  he  used  his  best  endeavours  under  the  circumstances?] 

Then,  the  plea  answers  the  declaration.  If  the  averment  that  plaintiff 
had  not  used  his  best  endeavours  involves  an  assertion  that  a  reasonable 
time  for  his  doing  so  had  elapsed,  then  the  defendant's  assertion  that 
he  had  been  unable  to  procure  a  situation  involves  the  assertion  that  he 
had  used  such  endeavours  as  the  actual  lapse  of  time  had  made  possible. 

Udatt^  in  reply. — Had  the  plaintiff  traversed  the  plea,  he  would  have 
been  bound  to  show  ability  on  the  part  of  the  defendant ;  whereas  it 
was  incumbent  on  the  defendant  to  show  that  he-  had  used  his  best 
endeavours.  This  shows  that  the  plea  cannot  be  taken  as  an  answer  to 
the  breach.     (He  was  then  stopped  by  the  Court.) 

Lord  Campbell,  C.  J. — I  give  no  opinion  as  to  whether  there  is  or  is 
not  an  undertaking  by  the  defendant  to  employ  the  plaintiff,  though  I 
am  disposed  to  think  that  there  is.  But  I  consider  that,  as  regards  the 
defendant  not  using  his  best  endeavours,  the  breach  is  well  assigned. 
There  is  an  absolute  undertaking  by  the  defendant  to  use  such  endea- 
vours, and,  if  he  fail  in  them,  then,  and  then  only,  to  pay  the  salary  of 
1001.  a  year.  It  is  as  clearly  so,  as  if  there  had  been  added,  after  the 
words  <<  should  be  unable  to  do  so,"  the  words  <<  after  using  his  best 
endeavours.'*  The  contract  is  thus  clearly  not  optional :  he  has  not  a 
choice  whether  he  will  use  his  best  endeavours  or  pay  the  salary :  the 
♦1  OQl  ^^^^^  course  is  not  open  to  him  till  the  first  has  been  tried,  *and 
-*  has  proved  unsuccessful.  And  it  is  clear  that  these  endeavours 
are  to  be  made  by  the  defendant  mero  motu ;  no  request  by  the  plain- 
tiff is  necessary.  The  contract  is  absolute,  and  not  merely  conditional 
upon  a  request  being  made.  We  cannot  sanction  any  of  the  subtle 
objections  which  have  been  made  to  the  declaration.  We  agree  with 
the  plaintiff's  counsel  that  here,  as  on  general  demurrer,  the  general 
averment  of  performance  in  the  declaration  is  sufficient.  As  to  the 
want  of  an  averment  that  the  plaintiff  was  ready  and  willing,  I  think 
that  is  coFcred  by  the  general  averment.  Nor  is  there  any  necessity 
to  aver  the  lapse  of  a  reasonable  time :  the  breach  implies  that.  The 
plea  would  clearly  have  been  bad  on  special  demurrer,  and  would,  I 
think,  have  been  set  aside  by  a  Judge  at  chambers,  as  being  tricky. 
But  I  think  it  also  bad  on  general  demurrer ;  for  it  tenders  an  issue 
totally  different  from  that  which  would  have  been  tried  if  there  had 
been  a  simple  denial  of  the  breach  in  the  words  of  the  agreement. 
Judgment  must  therefore  be  for  the  plaintiff. 

Coleridge,  J. — I  am  of  the  same  opinion.  There  can  be  no  doubc 
as  to  the  meaning  of  the  agreement.  It  contains  three  heads :  first, 
the  defendant  is  to  pay  the  salary  of  1002.  during  the  continuance  of 
the  service ;  secondly,  if  he  .does  not  require  the  service,  he  is  to  use 
his  best  endeavours  to  procure  a  situation ;  thirdly,  if  he  fails  to  do 
that,  he  is  to  pay  1001,  a  year.     We  are  not  at  liberty  to  say  that  this 
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is  not  the  meaning.  Mr.  Bovill  would  invert  the  meaning  of  the  words, 
and  make  the  payment  of  the  1002.  per  annum  the  primary  step.  That 
is  not  the  natural  sense  of  the  contract.    As  my  Lord  has  pointed  out, 
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situation  with  the  salary  might  *be  a  much  better  thing  than 
the  salary  without  the  situation.  The  using  his  best  endeavours 
is  clearly  the  primary  step ;  and  that  breach  is  therefore  well  assigned. 
Much  of  the  argument  for  the  defendant  has  therefore  no  application, 
it  being  clear  that  the  second  breach  is  good.  I  had  more  doubt  as  to 
the  plea ;  but  not  a  doubt  sufficiently  strong  to  induce  me  to  differ  from 
the  rest  of  the  Court. 

Erle,  J.(a) — ^I  have  no  doubt  that  the  plaintiff  is  entitled  to  judgment. 
This  is  not  an  alternative  contract,  but  a  series  of  contracts.  It  is 
clear  that  the  1002.  a  year  without  a  situation  might  be  less  valuable 
than  a  situation  of  that  amount,  in  which,  besides  that  salary,  he  would 
get  both  instruction  and  employment:  there  was  therefore  abundant 
reason  for  wording  the  contract  in  these  terms.  The  plea  tenders  an 
immaterial  issue ;  it  does  not  follow  that,  because  the  defendant  was 
unable  to  procure  a  situation,  he  had  used  his  best  endeavours  to  do  so. 
It  might  appear  that  no  manufactory  of  the  kind  was  going  on,  and  yet 
that  the  defendant  had  repudiated  all  connexion  with  the  plaintiff. 
That  state  of  facts  would  satisfy  the  averment  in  the  plea,  and  yet 
would  not  show  that  the  defendant  had  used  his  best  endeavours  to  pro- 
cure a  situation.  The  plea  therefore  is  wholly  beside  the  legitimate 
issue.  Judgment  for  plaintiff. 

(a)  WiOHTXAir,  J.,  WM  absent 


*CATCHPOLE  V.  The  AMBERGATE,  NOTTINGHAM  and  ^^.„ 
BOSTON  and  EASTERN  JUNCTION  RAILWAY  COM-  ■-  ^^^ 
PANY.    iV(w.  19. 

DeeUtntion  In  cue  against  an  incorporated  railway  company  (under  stat  9  A  10  Vict  o.  eWi., 
incorporating  the  Companies  Clauses  Consolidation  Ae^  1845)  stated  that,  before  and  at  the 
time  of  the  execution  of  the  deed  of  transfer  after  mentioned,  N.  appeared  by  a  book  of  de- 
fendants kept  by  defendants  in  pursuance  of  the  proTisions  of  The  Companies  Clauses  Consoli- 
dation Act,  1845,  called  The  Begister  of  Shareholders,  to  be,  and  then  was,  lawful  owner  of 
3O0  shares  in  the  undertaking  of  defendants  ,*  that  plaintilT  bought  the  shares  of  N.,  and  N*., 
bj  a  deed  duly  stamped,  signed,  sealed,  and  dellTcred  by  him  to  plaintiff,  transferred  the 
shares  to  plaintiff,  subject  to  the  conditions  on  which  N.  held  them  at  the  time  of  the  execu- 
tion; that  the  deed  was  according  to  the  form  in  Bchedule  B.  to  the  last-mentioned  Act;  and 
tlkat  plaintiff  afterwards  caused  the  same  to  be  deliTered  to  G.,  the  secretary  of  defendants 
and  their  agent  in  that  behalf,  to  l>e  kept  by  them,  in  order  that  defendants  might  enter  a 
memorial  in  The  Register  of  Transfers,  and  endorse  such  entry  on  the  deed  of  transfer ;  and 
might,  on  demand,  deliver  a  new  certificate  to  plaintiff  as  purchaser  of  the  shares,  according 
to  the  provisions  of  the  last-mentioned  AcL  Breach,  that  defendants  did  not,  nor  did  G.,  nor 
aay  other  person  on  defendants'  behalf,  enter  any  memorial,  Ac,  or  endorse  any  entry,  Ac, 
whereby  plaintiff  had  been  deprived  of  his  right  and  titie  to  appear  in  the  books  of  defendants 
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aa  holder  and  proprietor  of  the  ahares :  whereby,  and  by  reason  of  N.  still  appearing  by  The 
Register  of  Shareholders  to  be  holder  and  proprietor  of  the  shares,  and  of  calls  having  been 
made  by  defendants,  after  the  committing,  Ac,  upon  persons  so  appearing  by  the  last-men- 
tioned book  to  be  holders  and  proprietors  of  the  said  shares,  and  (among  others)  upon  N.,  and 
by  reason  of  the  failure  of  X.  to  pay  the  calls  (plaintiff  baring  received  no  notice  of  forfeiture), 
defendants,  to  wit,  by  the  directors  of  the  Company,  did,  according  to  the  provisions  of  the  last- 
mentioned  Act,  declare  the  shares  forfeited;  which  forfeiture  having  been  afterwards  and 
according  to  the  provisions  of  the  last-mentioned  Act  confirmed  at  a  general  meeting  of  the 
Company,  and  the  shares  so  forfeited  directed  to  be  sold  for  the  purposes  in  the  last-mentioned 
Act  declared,  and  according  to  the  provisions  thereof,  the  shares  so  forfeited  were  afterward* 
sold  by  defendants,  to  wit,  by  the  said  directors,  by  public  auction :  and  plaintiff  had  thereby 
been  deprived  of  his  right  to  compel  defendant!  to  make  such  entry  and  endorsement  aa  aforv- 
said,  and  to  deliver  to  plaintiff  such  certificate,  and  had  also  been  deprived  of  the  shares  and 
all  benefit  thereof,  and  all  the  dividends  and  other  profits,  which  he  might  have  derived 
therefrom,  and  also  of  the  benefit  of  selling  the  shares  at  an  increased  premium,  the  sbarea 
having,  since  the  committing,  Ac,  risen  in  value. 

2d  count,  stating  that  plaintiff,  at  the  time  of  the  committing,  Ac,  was  the  lawful  holder,  and 
well  entitled  to  300  shares  in  the  undertaking  of  defendants ;  that  defendants,  without  lawful 
cause,  and  in  pretended  ezeroise  of  the  powers  oonflrmed  by  the  Companies  Clauses  Consoli- 
dation Act,  1845,  wrongfully  declared  the  shares  forfeited,  and  afterwards  confirmed  such 
forfeiture,  and  afterwards  sold  the  shares :  whereby  plaintiff  had  been  deprived  of  the  said 
shares  and  the  benefit  thereof,  Ac  (as  in  1st  count). 

Held,  on  special  demurrer : 

That  both  counts  disclosed  a  good  oanse  of  action,  inasmuch  as  they  showed  a  wrongful  act  of 
omission  by  defendants  in  neglecting  to  register,  and  also  wrongftd  acta  of  commission  by 
them  in  declaring  and  confirming  the  forfeiture,  and  selling  the  shares;  and  that  such  acta 
were  not  simply  inoperative,  but  that  the  deolaratios  discloaed  an  actual  loss  to  plaintiff, 
resulting  from  those  acts. 

Held,  also,  that  it  was  not  necessary  for  plaintiff  expressly  to  aver  that  a  reasonable  time  fur 
registering  the  shares  had  elapsed. 

Gasb.  The  first  count  stated  that  heretofore,  and  at  the  time  of  the 
i^^^n-y  execution  of  the  deed  of  *tran8fer,  and  before  the  committing, 
^  &c.,  of  the  grievances  thereinafter  mentioned,  one  W.  L.  Nutter 
appeared,  by  a  certain  book  of  defendants  kept  by  defendants  in  pur- 
suance of  the  provisions  of  the  <<  Companies  Clauses  Consolidation  Act, 
1846,*'  and  called  the  "Register  of  Shareholders,"  to  be,  and  then  was, 
the  lawful  holder  and  proprietor  of  divers,  to  wit,  300,  shares  in  the 
undertaking  of  defendants,  of  great  value,  to  wit,  20002.,  and  was  law- 
fully entitled  to  sell  and  transfer  the  same ;  and,  being  minded  and 
desirous  to  sell  and  transfer  the  said  shares  to  the  plaintiff,  heretofore, 
to  wit,  on,  &c.,  agreed  with  plaintiff  to  sell  and  transfer  the  said  shares 
to  him,  and  then  bargained  and  sold  to  plaintiff,  and  plaintiff  then 
bought  of  N.,  the  same  shares,  at  and  for  a  certain  price  or  sum,  to 
wit,  372.  10«. :  and  thereupon,  and  in  pursuance  of  the  said  agreement 
and  bargain  and  sale,  to  wit,  on,  &c.,  last  aforesaid,  by  a  certain  deed 
duly  stamped  as  by  law  then  required,  and  signed,  sealed,  and  delivered 
by  N.  and  the  plaintiff  respectively,  N.,  in  consideration  of  the  sum  of 
372.  lOa.  to  him  paid  by  plaintiff,  did  transfer  the  said  shares  to  plain- 
tiff, to  hold  the  same  to  plaintiff,  his  executors,  administrators,  and 
assigns,  subject  to  the  several  conditions  on  which  N.  held  the  same  at 
the  time  of  the  execution  thereof:  and  by  the  said  deed  plaintiff  did 
agree  to  take  the  said  shares,  subject  to  the  same  conditions.     Aver- 
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meat,  that  in  th^  deed  the  consideration  for  the  transfer  was  truly  stated, 
and  that  the  deed  was  in  all  respects  according  to  the  form  in  Schedule 
B.  to  the  last-mentioned  Act  of  Parliament  annexed,  or  to  the  like 
effect.    Averment  that,  after  the  execution  of  the  deed  of  transfer  in 
maimer  aforesaid,  to  wit,  on,  &c.,  plaintiff  caused  the  same  to  be  deli- 
vered to  defendants,  to  wit,  to  one  G.,  then  being  the  secretary  of  and 
appointed  by  ^defendants,  and  their  agent  in  that  behalf,  to  be  ri^^^n 
kept  by  them,  and  in  order  that  defendants  might  enter  a  memo-  ^ 
rial  in  a  certain  book  of  defendants,  kept  by  defendants  in  pursuance 
of  the  provisions  of  the  last-mentioned  Act  of  Parliament,  called  the 
<( Register  of  Transfers,"  and  endorse  such  entry  on  the  said  deed  of 
transfer,  and  might  on  demand  deliver  a  new  certificate  to  plaintiff  as 
the  purchaser  of  the  said  shares,  according  to  the  provisions  of  the 
last-mentioned  Act  of  Parliament :   and  it  then  became  and  was  the 
daty  of  defendants,  and  they  were  then  required,  to  wit,  by  plaintiff, 
to  make  and  endorse  sucli  entry  as  aforesaid.    Breach :  that  defendants 
did  not,  nor  did  the  said  6.  as  such  secretary  as  aforesaid,  or  any  other 
person  on  the  defendants'  behalf,  enter  any  memorial  in  the  said  book 
of  the  defendants  called  the  <(  Register  of  Transfers,"  or  endorse  any 
entry  on  the  said  deed  of  transfer,  but  have  hitherto  wholly  neglected, 
&c.    Whereby  plaintiff  has  been  deprived  of  his  right  and  title  to 
appear  in  the  books  of  defendants  as  the  holder  and  proprietor  of  the 
laid  shares,  and  whereby,  and  by  reason  of  the  said  N.,  after  such 
delivery  of  the  said  deed  of  transfer  and  the  committing  of  the  said 
grievances,  still  appearing  by  the  said  book  of  defendants  called  «« The 
Register  of  Shareholders"  to'  be  the  holder  and  proprietor  of  the  said 
shares,  and  of  divers  calls  having  been  made  by  defendants  after  the 
committing  of  the  said  grievances  upon  divers  persons  so  appearing  by 
the  last-mentioned  book  to  be  the  holders  and  proprietors  of  shares  in 
the  said  undertaking,  and  amongst  others  the  said  N.,  and  by  reason 
of  the  failure  of  the  said  N.  to  pay  the  said  calls  so  made  upon  him  as 
aforesaid,  plaintiff  having  received  no  such  notice  of  forfeiture  as  in 
the  last-mentioned  Act  of  ^Parliament  mentioned,  defendants,  r^ti-ij^ 
to  wit,  by  divers  persons  then  being  the  directors  of  the  said  ^ 
Company  lawfully  appointed,  whose  names  are  respectively  unknown 
to  plaintiff,  did,  after  the  committing  of  the  said  grievances  and  accord- 
ing to  the  provisions  of  the  last-mentioned  Act  of  Parliament  in  that 
behalf,  proceed  to  declare,  and  did  declare,  the  said  shares  so  standing 
in  the  last-mentioned  book  in  the  name  of  the  said  N.,  as  the  holder 
and  proprietor  thereof,  forfeited :  which  forfeiture  having  been  after- 
wards, and  according  to  the  provisions  of  the  last-mentioned  Act  con< 
firmed  at  a  general  meeting  of  the  said  Company,  and  the  said  shares 
80  forfeited  directed  to  be  sold  for  the  purposes  in  the  last-mentioned 
Act  declared,  and  according  to  the  provisions  thereof,  the  said  shares 
80  forfeited  were  afterwards  sold  by  defendants,  to  wit,  by  the  said 
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directors,  to  wit,  by  public  auction,  according  to  the  proviflions  of  the 
last-mentioned  Act  of  Parliament.  And  plaintiff  has  thereby  been 
deprived  of  his  right  to  compel  defendants  to  make  such  entry  and 
endorsement  as  aforesaid,  and  to  deliver  to  plaintiff,  as  the  purchaser 
of  the  said  shares,  such  certificate ;  and  has  also  been  deprived  of  the 
said  shares,  and  all  benefit  thereof,  and  all  the  dividends  and  other  profits 
which  he  might  and  would  have  derived  therefrom,  and  also  the  benefit 
of  selling  the  said  shares  at  an  increased  premium,  the  said  shares  having, 
since  the  committing  of  the  said  grievances,,  greatly  risen  in  value,  to 
wit,  to  the  amount  of  502.  per  share ;  and  by  means  of  the  premises 
the  plaintiff  has  been,  and  otherwise  is,  greatly  injured,  &c. 

2d  count.  That,  before  and  at  the  time  of  the  committing,  &c., 
plaintiff  was  the  lawful  holder  of,  and  well  entitled  to,  divers,  to  wit, 
800,  shares  in  the  undertaking  of  the  defendants,  of  great  value,  to  wit, 
«11/>1  ^^^^^*  ^Nevertheless  defendants,  well  knowing  the  premises, 
-'  but  contriving,  &c.,  heretofore,  and  whilst  plaintiff  still  continued 
the  lawful  holder  of  and  so  entitled  to  the  last-mentioned  shares,  and 
before  the  commencement  of  this  suit,  to  wit,  on,  &c.,  wrongfully,  impro- 
perly, and  without  any  lawful  cause  or  excuse,  and  in  pretended  exercise 
of  the  powers  and  authorities  in  that  behalf  given  and  conferred  by  the 
Companies  Clauses  Consolidation  Act,  1845,  to  wit,  by  certain  persons 
then  being  directors  of  the  said  Company  lawfully  appointed,  &c. 
(Averment  of  declaration  of  forfeiture,  confirmation  and  sale,  as  in  first 
count.)  Whereby  plaintiff  has  lost  and  been  deprived,  not  only  of  the 
said  shares  and  the  benefit  thereof,  and  all  the  dividends  and  other  pro* 
fits  which  he  might  and  otherwise  would  have  derived  therefrom,  but 
also  of  the  profit  of  selling  at  an  increased  premium,  &c.  (as  in  first 
count.) 

Demurrer,  assigning  as  grounds  the  points  afterwards  insisted  upon 
in  argument.     Joinder  in  demurrer. 

WUleBj  for  the  defendants. — Both  counts  of  the  declaration  are  bad. 
As  to  the  first :  even  supposing  a  forfeiture  to  have  taken  place,  it 
operates  nothing ;  it  is  simply  void,  and  therefore  inflicts  no  injury 
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upon  the  plaintiff.   The  special  Act  of  the  Company(a)  *incorpo- 


rates  the  provisions  of  stat.  8  &  9  Vict.  c.  16  (Companies  Clauses 
Consolidation  Act,  1845),  sect.  15  of  which  provides  that,  until  a  transfer 
has  been  << delivered  to  the  secretary"  of  the  Company  in  the  manner 

(a)  Stat  9  A  10  Vict  o.  cIt.  (Local  and  personal,  pnblic)  "For  making  a  railway  from  or 
soar  the  Ambergate  Station  of  the  Midland  Railway,  through  Nottingham,  to  Spalding  and 
Boston,  with  branches  therefrom,  and  for  enabling  the  Company  to  pnrchaae  the  Nottingbaon 
and  Qrantham  Canals." 

By  sect  1  it  is  enacted,  among  other  things :  **  That  the  several  Aots  of  Parliament  following, 
that  is  to  say,  'The  Companies  Claoses  Consolidation  Act,  1846,'  'The  Lands  Clauses  Consolida- 
tion Act,  18-(5/  and  'The  Railways  Clauses  ConsolidaUon  Act,  1846,'  shall  be  incorporated  with 
and  form  part  of  this  Act,  and  the  provisions  of  the  said  several  Acts  shall  be  applicable  to  the 
purposes  of  this  Act.  except  to  ftur  as  the  same  provisions  or  any  of  them  are  inconsistent  with 
the  provirions  of  this  Act,  or  are  hereafter  deelju«d  not  to  extend  thereto." 
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prescribed  by  sects.  14,  15,  the  vendor  is  liable  for  the  calls  upon  the 
shares  transferred,  and  the  purchaser  is  not  entitled  to  the  profits  upon 
them :  his  right  is  not  made  to  depend  upon  the  registration.  There- 
fore the  plaintiff  is  not  justified  in  his  complaint  that  he  has  been 
deprived  of  the  profits  upon  the  shares.  The  shares  are  still  the  pro- 
perty of  the  plaintiff.  It  is  as  if,  A.  being  owner  of  land,  B.  should 
take  on  himself  to  sell  the  land  to  C.  [GoLBRinaB,  J. — The  declara- 
tion states  that  defendants  have  actually  sold  the  shares,  and  plaintiff 
has  thereby  lost  the  dividends  upon  them.]  The  declaration  does  not 
show  that  the  plaintiff  has  been,  by  any  act  of  the  defendants,  deprived 
of  his  title  to  the  shares.  These  shares  are  merely  a  right  to  a  certain 
portion  of  the  profits  of  the  undertaking ;  the  holder's  right  is  not  that 
of  a  partner  in  the  property  of  the  Company.  And  such  right  can  be 
divested  only  in  the  mode  given  by  the  statutes  governing  the  Company. 
[^Lord  CaupbblIi,  C.  J. — ^De  facto  the  defendants  have  declared  the 
shares  forfeited.]  Such  an  act  amounts,  at  the  most,  to  mere  slander 
of  title.  It  is  much  the  same  case  as  where  a  landlord  wrongfully 
assumes  that  hk  tenant  has  been  guilty  of  a  breach  of  covenant  which 
creates  a  forfeiture  of  the  lease,  and  lets  the  estate  to  a  third  party ;  or 
like  the  case  which  occurred  *in  Owen  v.  Legh,  8  B.  &  Aid.  470  r^^^j 
(E.  C.  L.  R.  vol.  5),  where  the  landlord  wrongfully  seized  as  a  '- 
distress,  and  sold  before  the  five  days,  growing  crops  of  his  tenant ;  and  it 
was  held  that  no  action  lay,  the  sale  being  simply  void.  [Colbridge,  J. — 
At  all  events  the  defendants  refuse  to  treat  the  plaintiff  as  a  shareholder.] 
They  cannot  effectually  do  so ;  they  are  bound  to  treat  him  as  a  share- 
holder, inasmuch  as  he  has  complied  with  the  provisions  of  sect.  15, 
and  has  delivered  the  transfer  to  the  Secretary.  No  act  of  the  defend- 
auts  can  affect  his  claim  to  be  considered  as  a  shareholder.  [Lord 
Campbsix,  C.  J. — Can  he  have  a  share  of  the  profits,  or  vote  at  the 
meetings  of  the  shareholders,  until  he  is  registered  ?]  He  certainly 
has  a  right  to  do  so ;  there  might,  however,  be  some  difficulty  in  show- 
ing that  right  without  the  evidence  afforded  by  registration.  But  that 
is  not  the  ground  of  his  complaint.  The  alleged  forfeiture  either 
deprives  him  of  his  shares  altogether,  or  does  not  affect  him  at  all. 
He  may,  therefore,  if  he  succeeds  in  this  action,  not  only  recover  the 
whole  value  of  the  shares,  but  may  also  proceed  against  the  Company 
for  the  amount  of  the  dividends.  [Colbridge,  J. — At  law?]  At  all 
events  he  might  have  a  suit  in  equity.  [Lord  Campbell,  C.  J. — Surely 
the  defendants  have,  unlawfully  done  an  act  which  has  injured  the 
plaintiff.]  The  plaintiff  certainly  shows  no  injury  in  his  declaration. 
The  second  count  does  not  complain  of  the  injury  resulting  in  respect 
of  difficulty  of  proof:  the  first  count  does  not  show  that  a  reasonable 
time  has  elapsed  for  registration. 

Bramwellj  contrft. — ^Even  assuming  the  forfeiture  to  be  wholly  inope- 
voL.  I. — 12  •  h2  b.  4  b. 
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♦ilfti  ^^^^^^  ^  regards  the  plaintiff's  title,  he  *ought  still  to  succeed 
^  in  this  action.  His  title  is  shown  only  by  the  books  of  the 
Company ;  so  that  in  fact  the  defendants  by  their  wrongful  act  have 
destroyed  the  plaintiff's  title  deeds,  not  merely  slandered  the  title.  It 
is  admitted  that  the  plaintiff  is  actually  a  shareholder.  Then,  by  sect. 
29  of  Stat.  8  &;  9  Vict.  c.  16,  which  enables  the  directors  to  declare  the 
shares  forfeited  if  the  shareholder  neglect  to  pay  the  call,  the  plaintiff 
has  actually  lost  his  shares,  and  that  through  the  wrongful  act  of  the 
Company.  It  is  true  that  there  are  certain  formalities  requisite,  by 
sect.  88,  for  rendering  the  title  of  the  new  holder  of  such  forfeited 
shares  not  impeachable  by  reason  of  any  irregularity  in  the  previous 
proceedings :  but  the  shares  are  here,  de  facto,  forfeited  under  sect.  29. 
This  is  indisputably  a  grievance  to  the  plaintiff  caused  by  the  unlawful 
act  of  the  defendants,  and  is  properly  alleged  in  the  declaration.  In 
Owen  V,  Legh,  3  B.  &  Aid.  470  (E.  C.  L.  R.  vol.5),  the  crops  remained 
on  the  ground ;  and  nothing  was  in  fact  done.  It  is  said  that  the 
plaintiff  should  have  alleged  that  a  reasonable  time  for  registration  had 
elapsed.  If  a  reasonable  time  had  not  elapsed,  the  defendants  could 
not  have  time  to  make  the  call  and  declare  the  forfeiture,  (a)  supposing 
that  they  were  not  bound  to  register  immediately.  But  it  is  clear  that 
they  are  so  bound.  Beer  v.  Beer,  21  L.  J.  N.  S.  C.  P.  124,  shows  that 
the  averment  of  neglect  is  tantamount  to  an  averment  of  the  lapse  of  a 
reasonable  time. 

WilleSj  in  reply. — Beer  v.  Beer,  21  L.  J.  N.  S.  C.  P.  124,  is  inappli- 
cable. There  all  that  the  defendant  had  to  do  was  to  account  at  once, 
upon  request  being  made.  The  register  of  a  number  of  transfers 
necessarily  requires  a  reasonable  time.  [Golbridge,  J. — Can  the 
*11Q1  ^^^"^^^^^^By  ^^^^^  making  "^the  call  and  declaring  the  shares  for- 
^  feited,  say  that  they  had  not  reasonable  time  to  register  the 
transfer  ?]  If  there  is  a  wrong,  it  is  distinct  from  the  wrong  com- 
plained of.  What  the  plaintiff  complains  of  is  merely  that  he  himself 
was  not  registered.  As  to  the  second  count ;  sect.  33  gives  the  buyer 
a  title  only  after  certain  steps  have  been  taken,  which  is  not  shown  to 
have  occurred  here. 

Lord  Campbell,  C.  J.^I  am  of  opinion  that  the  plaintiff  is  entitled 
to  judgment  upon  l;K)th  counts.  The  second  count  shows  the  plaintiff 
to  be  entitled  to  certain  specific  ear-marked  shares,  which  have  been 
declared  forfeited  and  sold :  surely  that  is  a  wrong  and  an  injury.  The 
declaration  shows  both  injuria  and  damnum.  The  defendants  have  been 
guilty  of  a  wrongful  act  of  omission  in  not  registering  the  plaintiff  s 
name  in  their  books,  and  also  of  a  wrongful  act  of  commission  in  de- 
claring the  shares  to  be  forfeited,  and  in  confirming  that  forfeiture. 
It  is  said  that  the  plaintiff  could  sustain  no  injury.  But  he  has  been 
deprived  of  the  ordinary  privileges  of  shareholders ;  and,  contingently, 

[b)  See  aUt  8  A  9  Vict  o.  16,  s.  29. 
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of  any  profits  that  might  have  arisen  upon  the  shares.  Those  are 
clearly  injuries  for  which  he  has  a  right  to  bring  an  action.  The  acts 
are  not  mere  nonentities,  like  the  sale  of  the  crops  in  Owen  v.  Legh, 
3  B.  &  Aid.  470  (E.  C.  L.  R.  vol.  5).  How  does  it  lie  in  the  mouth  of 
the  directors  to  say  that  their  act  is  void  ?  I  think  the  first  count  good 
also.  It  shows  specifically  what  the  transaction  was;  and  a  further 
gravamen,  the  confirmation  of  the  forfeiture  and  the  sale  of  the  shares. 

Coleridge,  J. — I  am  entirely  of  the  same  opinion.  The  defendants, 
by  their  own  act,  have  treated  the  *wrong  party  as  holder  of  r^^oA 
certain  shares,  and  on  his  supposed  default  sold  the  shares.  This  '- 
is  clearly  a  wrongful  act  by  which  the  plaintiff*  has  been  damnified. 
Owen  V.  Legh  is  not  in  point.  There  the  sale  would  be  simply  inoper- 
ative. If  a  man  sells  a  book  in  my  library,  without  meddling  with  it, 
he  does  me  no  harm :  but,  if  he  takes  it  away  and  sells  it  in  market 
overt,  I  lose  my  book.  Sect.  S3  is  very  material :  it  shows  that  the 
vendee  of  tl^p  shares  may  by  certain  steps  Acquire  evidence  of  title ; 
and  the  defendants  have  done  all  in  their  power  to  complete  the  title  of 
the  vendee  here. 

Erlb,  J.(a) — I  agree  that  the  judgment  ought  to  be  for  the  plaintiff 
on  both  counts.  There  has  clearly  been  a  breach  of  duty  on  the  part 
of  the  defendants,  and  a  consequent  damage  to  the  plaintiff,  by  the 
omission  of  the  defendants  to  turn  the  inchoate  title  of  the  plaintiff  into 
a  compliete  title,  and  by  their  subsequent  acts  of  commission,  in  con- 
firming the  forfeiture  and  selling  the  shares.  Has  then  the  plaintiff 
suffered  damage  by  the  forfeiture  ?  He  clearly  has,  just  as  much  as  a 
man,  who  is  entitled  to  have  water  flow  through  his,  land,  is  injured  by 
a  diversion,  though  he  does  not  want  to  use  the  water  at  the  particular 
time.  A  registered  owner  of  shares  may  attend  meetings,  and  has  an 
apparent  property.  And  the  Company,  though  guilty  of  an  unlawful 
act,'  may  by  that  act  complete  a  title  in  a  stranger ;  that  is  an  injury 
to  the  right  of  the  owner.  Both  the  first  and  second  counts  show  a 
cause  of  action.  It  is  clear  that  no  more  express  allegation  of  the  lapse 
of  a  reasonable  time  is  necessary.  Judgment  for  plaintiff.(6) 

(a)  W]«BTMAir,  J.,  WM  abMnt 

(6)  See  Saylei  v.  BUixt,  U  Q.  B.  205  (E.  C.  L.  R.  68). 
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*l9n      *^^^  following  case  may  conveniently  be  inserted  here,  on 
^  account  of  its  connexion  with  the  two  cases  next  following. 

The  QUEEN  v.  LEITH,  Secretary  of  The  LONDON  and  WESTMIN- 
STER  STEAMBOAT  COMPANY.    [Jan.  17.] 

By  Stat  10  0^.  4,  o.  ozziz.,  TrafteM  were  empowered,  "for  the  better  ligbtiog  and  watehing  th« 
several  roads,  streets,  squares,  lanes,  alleys,  courts,  yards,  and  other  public  passages  and 
places"  under  their  jurisdiction  within  a  district  (part  of  Lambeth  parish  in  Surrey),  to  causa 
the  roads,  Ac.,  to  be  lighted  and  watehed  as  they  should  think  fit.  And,  "to  defray  the  ex- 
penses of  watching,  lighting,  and  otherwise  improTing  the  roads,  streets,  lanes,  courts,  alleysy 
and  other  public  passages  and  plaees,"  "and  for  removing  and  preventing  nuisances,  annoy, 
ances,  and  encroachments  therein  and  incidental  thereto,  and  for  other  the  purposes  of  this 
Act,"  the  Trustees  were  aulhoriied  to  make  a  rate  upon  all  persons  "who  do  or  shall  inhabit^ 
hold,  use,  occupy,  possess,  or  eqjoy  any  messuage  or  tenement,  land,  shop,  warehouse,  or 
other  building,  wharf,  yard,  storehouse,  ground,  cellar,  hereditaments,  or  premises  within 
any  part^'  of  the  said  district  "under  the  jurisdiction  of  the  said  Trustees,'*  according  to  th« 
annual  value. 

The  appellants,  an  unincorporatecL  Joint  stock  company,  were  proprietors  of  steamboats  plying 
on  the  Thames :  and,  for  embarking  and  disembarking  passengers,  construoftd  a  pier  or  land- 
ing place  in  the  Thames,  opposite  to  premises  abutting  on  the  Thames,  which  they  held  by 
lease  of  S.,  and  which  consisted  of  the  ground  floor  and  cellar,  being  part  of  premises  called 
The  Mill,  of  which  last-mentioned  premises  the  remainder  was  occupied  by  S.  himself.  The 
pier  or  landing  place  consisted  of  barges,  moored  by  anchors  in  the  bed  of  the  river,  and  con- 
nected by  wooden  bridges  with  each  other,  and  with  a  platform  resting  on  an  abutment  which 
was  bolted  into  the  wall  of  the  premises  held  of  &  by  the  appellants.  Passengers  using  the 
pier  passed  through  the  appellants'  part  of  the  premises,  which  were  used  also  for  i£  pay  office, 
and  contained  other  rooms,  a  warehouse  for  ropes,  Ac,  and  the  cellar. 

The  Trustees  rated  the  appellants  by  the  words,  "tenement,  land,  landing  place,  and  premises, 
and  the  brow  or  brows,  barge  or  barges,  dummy  or  dummies,  lying  upon,  fixed  to,  or  connected 
with  the  same  tenement,  land,  landing  place,  or  premises,  and  the  easement  or  easements, 
anchorage  or  anchorages,  held,  used,  or  enjoyed  therewith."  In  the  same  rate  S.  was  rated 
for  a  "Mill  and  premises"  "exclusive  of  the  steamboat  pier."  On  appeal  to  the  Sessions 
(which  had  jurisdiction  by  the  Act)  the  rate  was  confirmed ;  and  a  ease  was  stated  for  this 
Court,  reserving  the  question  as  follows.  "If,  upon  the  facts  stated,  the  Court  should  be  of 
opinion  that  no  rate  can  be  maintained,  the  judgment  o£  the  Court  of  Quarter  Sessions  to  be 
reversed.  If  the  Court  should  be  of  opibion  that  the  rate  can  be  maintained,  irrespe>ptive  of 
its  amount,  the  judgment  of  the  Court  of  Quarter  Sessions  to  be  affirmed." 

Held:  That  the  rate  was  good,  being  substantially  made  on  the  land  occupied  by  the  appellants, 
and  the  other  items  mentioned  being  merely  accessories,  showing  the  lAode  and  pui))ose  of 
such  occupation,  and  adding  to  its  value. 

That  S.  was  not  rated  for  the  land  so  occupied  by  the  appellants. 

On  appeal,  by  The  London  and  Westminster  Steamboat  Company 

*1221  *8*^^8*  *^®  decision  of  the  Trustees  ^nnder  stat.  10  G.  4,  c. 

^  czxix.,(a)  confirming  a  rate  made  on  the  appellants,  dated  24th 

(a)  Local  and  personal,  public.  "For  watching,  lighting,  cleansing,  and  otherwise  improving 
the  roads,  streets,  and  other  public  passages  and  places  within  the  district  left  as  belonging  to 
the  original  parish  church  of  Saint  Mary  Lambeth,  in  the  county  of  Surrey,  and  the  ecclesias- 
tical district  called  the  Waterloo  district,  in  the  same  parish." 

Sect  1  recites  that  "many  of  the  roads,  streets,  ways,  lanes,  courts,  alleys,  and  other  publio 
passages  and  places  within  the  northern  part  of  the  parish  of  Lambeth,  comprising  the  Lambeth 
Church  and  Waterloo  districts,  are  not  sufficiently  cleansed,  watched,  or  lighted,  and  are  subject 
to  many  nuisances,  annoyances,  and  encroachments ;  and  the  power  of  the  Trustees  for  execut. 
ing  a  certain  Act"  (3  6.  4,  c.  cxii.,  local  and  personal,  public)  "to  defray,  out  of  the  tolls  to 
arise  by  virtue  of  that  Act,  the  expenses  or  any  part  of  the  expenses  of  watching  and  lighting 
the  roads  from  the  north  side,"  Ac.  (describing  a  district  and  certain  roads),  would  cease  on 
certain  days  named;  "and  it  would  be  of  great  benefit,  safety,  and  convenience  to  the  owners 
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April,  1850,  the  Sessions  ^affirmed  the  decision  of  the  Trustees,  r^ioq 
sabject  to  the  opinion  of  this  Court  on  the  following  case.  ^ 

and  inhabitants  of  houses,  bnildiDgs,  and  premises  in  the  said  northern  part  of  the  said  parish 
of  Lambeth,  and  to  the  residue  of  the  said  parish,  and  to  the  public  at  large,  if  some  provision 
was  made  for  better  and  more  eifectaallj  cletoising,  watching,  lighting,  regulating,  and  improv. 
log  the  same  roads,  streets,"  Ac.  (as  above),  "and  for  removing  and  preventing  nuisances, 
annoyances,  and  enoroachments  therein ;"  Trustees  are  then  created,  with  provisions  for  the 
election  of  successors,  **(ot  putting  this  act  into  execution." 

Sect.  19.  "And  for  the  better  lighting  and  watching  the  several  roads,  streets,  squares,  lanes, 
alleys,  courts,  yards,  and  other  public  passages  and  places  under  the  jurisdiction  of  the  said 
Trustees  within  the  said  districts ;  be  it  further  enacted,  that  it  shall  and  may  be  lawftil  for  the 
said  Trustees  to  cause  the  said  several  roads,  streets,"  Ac.  (as  before),  "and  other  pubUo  passages 
and  places  under  their  jurisdiction  within  the  said  districts  (or  such  part  or  parts  thereof  only  as 
to  them,  the  said  Trustees,  shall  seem  right),  to  be  lighted  and  watched  in  such  manner  as  they, 
the  said  Trustees,  shall  thinic  fit,  and  to  exercise  all  nioh  powers  and  authorities  as  shall  be  . 
necessaiy  for  that  purpose." 

SecC  20  enacts :  "  That  it  shall  be  lawful  for  the  said  Trustees,  in  case  they  shall  deem  it  expe- 
dient to  light  the  said  streets,  roails,  lanes,  passages,  and  other  public  places  in  the  said  districts 
with  gas,"  to  set  up  a  manufactory  of  gas,  Ae. 

Sects.  21,  22,  23,  contain  provisions  and  restrictions  as  to  the  power  of  the  Trustees  to  break 
np  or  disturb  "the  pavement  or  ground  in  any  road,  street,  way,  lane,  or  other  public  passage 
or  place,"  for  laying  down  pipes. 

Sect.  M.  "And  in  order  to  defray  the  expenses  of  watching,  lighting,  and  otherwise  improving 
the  roads,  streets,  lanes,  courts,  alleys,  and  other  public  passages  and  plaees  under  the  jurisdic- 
tion of  the  said  Trustees  within  the  said  districts,  and  for  removing  and  preventing  nuisances, 
annoyances,  and  encroachments  therein  and  incidental  thereto,  and  for  other  the  purposes  of 
this  act;  be  it  further  enacted,  that  the  said  Trustees  shall  and  they  are  hereby  required  and 
antborised,  twice  in  every  year,  if  they  shall  deem  it  necessary,  or  oftenef,  if  they  think  proper, 
to  make  and  sign  an  equal  pound  rate  or  assessment  upon  all  and  every  person  or  persons  who 
do  or  shaU  inhabit,  hold,  we,  oecupjf,  /kmms*,  or  enjojf  amy  me§niag€  or  UmeiMnt,  land,  thop,  ware- 
komte,  or  other  building,  voharf,  yard,  9torehou9e,  ground,  cellar,  hereditamenta,  or  premi§e§  Ufithin 
amy  part  of  the  §aid  dittrict;  or  either  of  them,  under  the  jurisdiction  of  the  said  Trustees,  or 
vpon  such  part  or  parts  thereof  only  as  to  them  the  said  Trustees  shall  seem  equitable  and  right, 
aeeording  to  the  annual  value  of  such  respective  premises,  so  as  such  rates  or  assessments  do 
not  exceed,  in  the  whole,  in  any  one  year,  the  sum  of  1«.  6d.  in  the  pound  on  the  yearly  value 
of  such  messuages  or  tenements,  land,"  Ac  (as  before),  "and  premises;  and  which  said  rate, 
and  the  money  to  be  from  time  to  time  raised  thereby,  shall  be  applied  for  and  towards  defraying 
the  expenses  of  carrying  this  act  into  execution." 

Sect.  70  enacts :  "That  the  said  Trustees  shall  and  may,  if  they  think  proper,  at  any  meeting, 
amend  any  such  rate  or  assessment,  rates  or  assessments,  after  the  same  shall  have  been  made 
and  signed,  by  inserting  the  name  of  any  person  who  ought  to  have  been  but  who  has  not  been 
rated  or  assessed,  or  by  striking  out  the  name  of  any  person  who  hath  been  but  ought  not  to 
have  been  rated  or  assessed,  by  altering  the  sum  or  sums  charged  in  any  such  rate  or  assessment 
on  any  person  or  persons,  or  in  any  olher  manner  in  which  the  said  Trustees  shall  think  proper 
for  making  the  same  a  just  and  equal  rate  or  assessment,  without  wholly  setting  aside  or  quashing 
tho  same." 

Sect.  72  enacts:  "That  where  the  yearly  rent  or  value  of  any  house,  tenement,  hereditament, 
or  premises  within  the  said  districts  shall  not  exceed  20^.,"  and  in  other  specified  cases,  it  shall 
be  lawful  for  the  Trustees,  "if  they  shall  think  fit,  to  compound  with  the  landlord  or  landlords, 
owner  or  owners,  lessee  or  lessees,"  for  payment  of  the  rate  at  such  reduced  yearly  rental  as  the 
Trustees  shall  think  reasonable,  so  as  the  house,  Ac,  be  not  rated  at  less  than  half  or  more  than 
throe- fourths  of  the  rack  rent;  and  the  landlord,  owner,  or  lessee  refusing  to  enter  into  such 
composition  shall  be  deemed  and  taken  to  be  occupier,  and  shall  pay  the  rates. 

Sect.  74  enacts :  "That  to  preyent  disputes  touching  the  designation  of  the  landlord  or  owner 
intended  to  be  made  liable  by  this  act^  the  person  or  persons  receiving,  claiming,  or  being 
entitled  to  the  rents  of  every  such  house,  tenement,  hereditament,  or  premises,  immediately 
pajable  by  the  tenants  or  occupiers  thereof  respectively,  shall  be  deemed  and  taken  tc  be  the 
landlord  or  owner  of  the  same  for  the  purposes  of  this  act,  and'to  be  the  person  and  persons 
required  to  enter  into  such  composition  as  aforesud." 

Sect  77  gives  power  to  levjr  the  rates  by  warrant  of  justices  and  distress. 

Sect.  81  gives  an  action  at  law  for  the  rates. 
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*1  ^1  *The  appellants  are  an  unincorporated  joint  stock  company, 
*12^1  ^^^B^i^^^®<l  by  &  ^^^^  of  partnership,  and  having  *their  ofiBces 
^  in  Villiers  Street,  Strand,  in  the  county  of  Middlesex,  and  duly 
registered  pursuant  to  stat.  7  &  8  Vict.  c.  110,  by  the  style  or  name  of  The 
London  and  Westminster  Steamboat  T)ompany.  The  respondents  are 
the  Trustees  appointed  and  acting  under  stat.  10  6.  4,  c.  cxziz. 

On  2d  March,  1887,  the  appellants  became  tenants  to  one  John  Sim- 
monds,  under  a  lease  for  a  term  of  ten  years,  of  certain  premises  abut- 
ting on  the  river  Thames  near  Westminster  Bridge,  and  consisting  of 
the  ground  floor,  with  the  cellars  thereunder,  being  part  of  certain  pre- 
mises called  The  Mill,  situate  in  the  ecclesiastical  district  called  the 
Waterloo  district  in  the  parish  of  Lambeth,  then  in  the  occupation  of 
the  said  John  Simmonds.  By  the  lease,  Simmonds  agreed  to  pay  all 
the  rates  and  taxes.  The  appellants  are  the  proprietors  and  owners  of 
certain  steamboats,  which  take  and  convey  passengers  for  hire  to  and 
from  London  Bridge  at  the  city  of  London  end  or  side  of  the  said 
bridge  to  Westminster  Bridge  at  the  Surrey  end  or  side  of  Westmitister 
Bridge. 

In  the  year  1840,  the  appellants,  for  the  convenience  of  embarking 
and  debarking  passengers  travelling  by  their  steamboats,  constructed 
a  pier  or  landing  place  in  the  river  Thames,  immediately  opposite  to 
the  said  premises  so  held  by  them  under  Simmonds,  and  communicating 
with  the  said  premises  in  the  manner  hereafter  mentioned.  The  said 
*19f51  P^®^  ^^  landing  place  consisted  of  *three  floating  barges  or  dum- 
-*  mies,  boarded  over,  and  kept  in  their  places  by  iron  chain  cables, 
fastened  to  iron  anchors  sunk  or  imbedded  in  the  bed  of  the  river.    The 

QecL  102  eiiActfl:  "That  if  any  person  or  persons  shaU  think  himself,  herself,  or  themseWea 
aggrieved  bj  any  rate  or  rates,  assessment  or  assessments,  made  by  rirtae  of  this  acfe»  or  by  any 
rule,  order,  or  regulation,  judgment  or  determination  of  the  said  Trustees,  or  by  any  matter  or 
thing  done  or  directed  to  be  done  or  committed  by  the  said  Trustees  under  or  in  pursuance  or 
execution  of  this  act,  such  person  or  persons  may  appeal  to  the  said  Trustees  at  any  meeting  or 
meetings  to  be  holden  by  them  within  three  calendar  months  next  after  the  cause  of  complaint," 
Ac,  giving  ten  days'  notice;  "and  in  case  any  such  person  or  persons  shall  not  be  satisfied  with 
the  determination  of  the  said  Trustees,  or  in  case  no  judgment  or  determination  shall  be  giren 
within  two  calendar  months  next  after  notice  of  the  complaint  to  them  respectively  given,"  or 
in  case  of  a  party  thinking  himself  aggrieved  by  an  order  of  justices,  "he,  she,  or  they  may 
appeal  to  some  general  or  quarter  sessions  of  the  peace  to  be  holden  for  the  said  county  within 
six  calendar  months  next  after  such  determination"  or  cause  of  complaint,  first  giving  ten  days 
notice,  Ac:  and  the  justices  at  the  sessions  "shall  hear  and  determine  the  causes  and  matters 
of  such  appeal  in  a  summary  way,  and  award  such  costs,"  Ac. ;  the  determination  to  be  final 
and  conclusive. 

Sect  103  enacts :  "  That  upon  all  appeals  from  any  rate  or  assessment  made  in  pursuance  of 
this  act,  the  Court  of  general  or  quarter  sessions  of  the  peace  shall,  and  such  Court  is  hereby 
authorized  and  required  (in  all  oases  where  they  shall  see  just  cause  to  give  relief)  to  amend 
such  rate  or  assessment,  either  by  inserting  therein  or  striking  'out  the  name  oir  names  of  any 
person  or  persons,  or  by  altering  the  sum  or  sums  therein  charged  on  any  person  or  persons,  or 
in  any  other  manner  which  the  said  Court  shall  think  necessary  for  giving  such  relief,  and  with- 
out quashing  or  wholly  setting^aside  such  rate  or  assessment:  provided  always,  that  if  the  said 
Court  shall  be  of  opinion  that  it  is  necessary,  for  the  purpose  of  giving  relief  to  the  person  or 
persons  appealing,  that  the  rate  or  assessment  should  be  wholly  quashed,  then  the  said  Court 
nay  quash  the  same,  and  order  a  new  one  to  be  made." 
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said  barges  were  connected  by  three  wooden  bridges,  of  the  length  of 
fifty  feet,  forty  feet,  and  thirty  feet,  respectively ;  the  first  bridge  at 
the  land  end  being  fastened  to  a  platform,  which  platform  rested  upon 
an  abutment,  which  abutment  is  attached  and  made  fast  to  the  wall  of 
the  said  premises  by  iron  bolts  let  into  the  same  wall.  The  first-men- 
tioned bridge  rests  on  the  platform  at  the  land  end,  and  on  the  first 
barge  at  the  water  end.  The  second  and  third  bridges  rest  at  both 
ends  upon  the  barges ;  and  both  bridges  and  barges  rise  and  fall  with 
the  tide.  Since  the  construction  of  this  pier  or  landing  place,  passen- 
gers desiring  to  be  conveyed  by  the  appellants'  boats  descend  by  a 
flight  of  stone  stairs  from  the  Westminster  Bridge  road  throligh  a  door- 
way made  in  the  said  premises,  by  which  they  enter  upon  the  said 
ground  floor.  Here  a  penny  is  taken  from  each  passenger  by  a  ser- 
yant  of  the  appellants ;  and  the  passengers  then  pass,  through  the 
doorway  opening  upon  the  river,  over  the  said  platform,  bridges,  and 
barges,  to  the  appellants'  boats.  Passengers  landing  from  the  Com- 
pany's boats  at  this  station,  after  passing  over  the  barges  and  bridges, 
enter  the  said  premises  through  the  said  doorway  opening  upon  the 
river,  and,  after  passing  over  the  said  ground  floor,  depart  by  the  said 
doorway  opening  to  the  said  flight  of  stone  stairs,  and  ascend  to  the 
Westminster  Bridge  road.  The  said  ground  floor,  rented  by  the  appel- 
lants from  SimmOtids,  is  divided  into  a  small  office  or  pay-place  for  the 
money-collector,  an  office  for  the  superintendent,  two  other  small  rooms, 
and  a  warehouse  at  the  back,  towards  the  Belvedere  Road,  in  which  the 
said  ^appellants  keep  ropes,  &c.,  for  their  boats.  Under  the 
said  ground  floor  is  a  cellar,  in  which  coals  are  kept  by  the 
appellants.  No  person  resides  upon  the  premises  so  rented  by  the 
appellants :  but  the  said  premises,  as  well  as  the  said  pier  and  landing 
place,  are  in  the  exclusive  use  of  the  appellants  for  the  purposes 
described.  One  of  the  shareholders  or  copartners  in  the  said  London 
and  Westminster  Steamboat  Company  resides  in  the  Belvedere  Road 
within  the  said  Waterloo  district. 

In  February,  1847,  a  new  agreement  of  tenancy  was  entered  into 
between  the  appellants  and  Simmonds;  under  which  last-mentioned 
agreement  the  appellants  have  since  paid  Simmonds  a  rent  of  300Z. 
per  annum  for  the  said  premises ;  Simmonds,  by  the  said  agreement, 
undertakes  to  pay  all  rates  and  taxes  for  the  said  premises. 

All  the  premises  remained  in  the  state  above  described  from  1840  to 
1848.  Although  various  rates  were  made  by  the  Trustees  during  that 
interval,  the  appellants  were  not  rated  until  June,  1848.  In  the  years 
1848  and  1849,  respectively,  the  respondents  rated  the  appellants  in 
respect  of  the  said  premises :  but  the  said  rates  respectively  were 
objected  to  and  abandoned.  The  rate  now  in  question  was  made  by  the 
Trustees  on  24th  April,  1850.    The  following  is  a  copy  of  the  rate,  and 
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also  of  so  much  of  the  schedule  annexed  to  the  said  rate  as  related  to 
the  rating  and  assessment  of  the  appellants,  and  the  rating  and  assess* 
ment  of  Simmonds. 

<(  We,  whose  ni^mes  are  hereunto  set  and  subscribed,  being  eleven  of 
the  Trustees  for  putting  into  execution  an  Act,"  &;c.  (10  6. 4,  c.  cxxix.) 
«(and  being  present  at  a  meeting  of  the  Trustees  aforesaid,  duly  held 
by  virtue  of  the  said  Act  on  Wednesday  the  24th  day  of  April,  1850, 
♦I9ft1  ^^'"  '^^''  ^^^^  pursuance  of  due  and  regular  notice  *given  of  the 
^  said  meeting,  and  concurring  in  the  rate  or  assessment  hereunder 
written,  Do  hereby  make  a  pound  rate  or  assessment  of  5d.  in  the 
pound,  to  take  date  and  commence  on  the  24th  day  of  April,  instant, 
upon  all  and  every  the  person  or  persons  respectively  named  in  the 
schedule  hereunto  annexed,  being  respectively  persons  inhabiting,  occu- 
pying, holding,  and  enjoying  the  several  tenements,  messuages,  lands, 
shops,  warehouses  or  other  buildings,  wharfs,  yards,  storehouses,  piers, 
ground,  cellars,  hereditaments,  or  premises,  mentioned  in  the  said  sche- 
dule, within  the  said  districts,  according  to  the  annual  value  of  such 
respective  premises ;  or  being  landlords,  owners,  or  lessees  of  houses, 
tenements,'  hereditaments,  and  premises  in  the  said  schedule  also  men- 
tioned as  within  the  said  districts,  and  having  compounded  for  and 
thereby  or  otherwise  become  subject  or  liable  to  the  payment  of  the 
said  rate  or  assessment :  the  same  being  the  first  rate  or  assessment 
made  in  the  present  year,  in  order  to  defray  the  expenses  of  lighting 
or  otherwise  improving  the  roads,  streets,  lanes,  courts,  alleys,  and 
ot^ier  public  passages  and  places  under  the  jurisdiction  of  the  said 
Trustees  within  the  said  districts,  and  for  removing  and  preventing 
nuisances,  annoyances,  and  encroachments  therein  and  incidental  there- 
to, and  for  other  the  purposes  of  the  said  Act.  In  witness  whereof," 
&;c.  (signature  of  the  chairman  and  ten  other  Trustees). 


1  ELLIS  ft  BLACKBURN.    Q.  B. 


129 


Htmter 


M 


III 


Deicriptlon 


■  0 


^8 
5| 


if 


!-l 


Remarks. 


84Sa 


Brldgv 


The 

Londoa 

ftad 


puiy. 


T«Deiii«nt,  land, 
laiMling  place  and 
pramlsaa,  and  tha 
brow  or  broway 
bamor  bai8a% 

dummy  or 

dnmrnVw,  Ijing 

upon,  fixed  to  or 

oonneeted.wlth  the 


820 


l^Tma* 

Minute 

Book,  17 

July,  I860. 


John 


AlO 


Fradk. 


of  the 

teambo 

Pier. 


?0L.  I.— 18 


B.  k  B. 


180  REGINA  t;.  LEITH.     [H.  T.  1852.] 

*i  ^ftl      *^^  ^^®  ^*^  ^^  September,  1850,  the  London  &  Westminster 
^  Steamboat  Company,  thinking  themselves  aggrieved  by  the  last- 
mentioned  rate,  appealed  to  the  Trustees  under  sect.  102  of  stat.  10  G. 
4,  c.  cxxix.     The  grounds  of  such  appeal  were  as  follows. 

1.  That  the  property,  in  respect  of  which  the  assessment  is  made,  is 
not  rateable  property  within  the  said  Act  10  G.  4,  c.  cxxix. 

2.  That  the  said  rate  does  not,  on  the  face  of  it,  show  in  respect  of 
what  property  the  Company  is  rated. 

3.  That  the  said  property  has  already  been  rated  to  the  said  rate, 
and  cannot  be  rated  twice  over. 

The  Trustees  determined  against  this' appeal,  on  4th  September,  1850. 
And  the  London  k  Westminster  Steamboat  Company  thereupon  ap- 
pealed to  the  Quarter  Sessions,  adding,  to  the  grounds  of  appeal  sub- 
mitted to  the  Trustees,  the  two  following. 

1.  That  part  of  the  property  is  not  rateable  property ;  and  that,  the 
sum  assessed  being  entire,  there  is  no  means  of  ascertaining  how  much 
is  assessed  on  the  rateable,  and  how  much  on  the  non-rateable,  property ; 
and  the  whole  is  therefore  void. 

2.  That  the  said  rate  or  assessment  is  not  made  or  assessed  upon  any 
person  or  persons,  within  the  meaning  of  the  said  Act  10  6.  4,  c.  cxxix. 

« If,  upon  the  facts  stated,  the  Court  should  be  of  opinion  that  no 
rate  can  be  maintained,  the  judgment  of  the  Court  of  Quarter  Sessions 
to  be  reversed.  If  the  Court  should  be  of  opinion  that  the  rate  can  be 
maintained,  irrespective  of  its  amount,  the  judgment  of  the  Court  of 
<iuarter  Sessions  to  be  aflSrmed." 

*1  m  1  ^'  ^^y^  ^^^  Bagley^  in  support  of  the  order  of  *Session8. — 
^  As  no  point  of  form  is  raised,  the  general  question  is  as  to  the 
rateability  of  the  land  upon  which  this  pier  is  constructed.  The  words 
of  Stat.  10  G.  4,  c.  cxxix.  s.  66,  are  very  general :  «  messuage  or  tene- 
ment, land,  shop,  warehouse,  or  other  building,  wharf,  yard,  storehouse, 
ground,  cellar,  hereditaments,  oi  premises  within  any  part  of  the  said 
districts."  Whether,  as  to  some  of  the  items  mentioned  in  the  rate, 
the  appellants  were  entitled  to  use  the  land  as  they  have  done,  is  not 
material  to  the  question  of  rate ;  Rex  v.  Bell,  7  Term  Rep.  598.  [Lord 
Campbell,  C.  J. — For  the  present  argument,  we  must  assume  the  occu- 
pation to  be  rightful.]  Land  is,  indeed,  occupied  by  the  whole  of  the 
structure :  it  is  like  the  case  of  a  railway  constructed  over  an  arch, 
where  there  is  an  occupation  of  the  land  between  the  abutments,  though 
it  partakes  of  the  nature  of  an  easement.  [Lord  Campbell,  C.  J. — 
The  intention  here  appears  to  be  to  rate  the  pier.]  The  subject  of  the 
rate  is  in  fact  that  part  of  the  pier  which  is  land.  If  that  be  rateable, 
the  rate  does  not  become  bad  by  the  mention  of  the  appurtenances, 
even  supposing  these  not  to  be  rateable  in  themselves.  They  contribute 
to  the  value  of  that  which  is  rated.  In  Rex  v.  Barnes,  1  B.  &  Ad.  IVi 
(fe.  C.  L.  R.  vol.  20),  the  proprietors  of  a  bridge  over  the  Thames  were 
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rated  for  land  occupied  by  them  on  one  side  of  the  river ;  and  it  was  con- 
sidered that  the  value  of  the  land  arose,  in  part,  from  tolls  taken  else- 
where for  passing  over  the  bridge  from  the  land :  it  was  not  made  an 
objection  there  that  the  rate  was  thus,  in  effect,  partly  in  respect  of  the 
bridge.  In  Regina  v.  Hammersmith  *Bridge  Company,  15  Q.  B.  p^-  ^^ 
369,  377  (E.  C.  L.  R.  vol.  69),  the  Company  were  rated  for  the  ^  " 
bridge  and  its  appurtenances :  and  the  Court  said :  «  The  bridge  itself  is 
the  direct  source  of  the  rateable  value."  [Wightman,  J. — Suppose  the 
barges  were  only  moored,  and  the  appellants  occupied  nothing  more, 
not  having  any  land  used  as  an  access  to  the  barges.  Lord  Campbell, 
C.  J. — Take  the  case  of  a  floating  bath,  moored  in  the  middle  of  the 
river,  accessible  by  boats  only.]  In  these  cases  there  would  legally  be 
an  occupation  of  the  land  where  the  barge  or  bark  was  moored ;  and 
the  occupiers  would  be  rateable :  the  present  case,  however,  does  not 
require  this.  The  occupiers  of  a  floating  bridge  attached  to  each  side 
of  a  river  would  in  like  manner  be  liable.  No  objection  can  be  founded 
on  the  fact,  if  it  were  so,  that  another  party,  who  is  not  occupier,  has 
been  rated  for  the  same  property:  that  would  be  only  ground  for  an 
appeal  by  him.  But  in  fact  it  is  not  for  the  pier  that  Simmonds  is 
rated.  No  informality  in  the  rate  can  be  objected  to,  as  the  case  is 
stated :  if  it  could,  the  Court  would  amend  the  rate,  inasmuch  as  the 
Sessions  have  power  to  do  so  under  sect.  103.  [Pattesoi^,  J. — The 
power  rather  seems  intended  for  the  relief  of  persons  appealing,  not 
respondents.] 

Needham  and  Sumner,  contrS,. — The  real  question  is,  whether  the 
appellants  are  to  be  rated  for  the  barges  and  the  bridges :  whether  the 
word  «<  pier"  be  a  proper  one  is  immaterial.  The  question  is  as  to  all 
which  is  not  building.  [CoLBRiDGE,  J. — The  other  side  will  not  admit 
that  that  is  the  question.]  It  is  as  if  the  barges  and  bridges  were . 
occupied  by  one  person  and  the  *building  by  another,  and  the  p^-  qo 
appeal  were  by  the  former.  The  barges  and  bridges  cannot  pro-  ^ 
perly  be  classed  under  any  of  the  subjects  of  rating  specified  in  sect. 
66.  The  only  terms  which  can  be  suggested  as  applicable  are  «  here- 
ditaments, or  premises."  But  this  is  a  statute  imposing  a  burthen,  and 
must  be  construed  strictly.  The  statutable  purpose  of  the  rate  is  (<  to 
defray  the  expenses  of  watching,  lighting,  and  otherwise  improving  the 
roads,  streets,  lanes,  courts,  alleys,  and  other  public  passages  and  places 
under  the  jurisdiction  of  the  said  Trustees  within  the  said  districts,  and 
for  removing  and  preventing  nuisances,  annoyances,  and  encroachments 
therein  and  incidental  thereto,  and  for  other  the  purposes  of  this  Act." 
Now  the  barges  and  bridges  are  not  passages  or  places  within  the  juris- 
diction of  the  Trustees ;  they  could  not  be  paved  or  lighted.  [Lord 
Campbell,  C.  J. — Is  nothing  to  be  rated  which  cannot  be  paved  or 
lighted  ?]  It  is  enough  to  say  that  the  subjects  here  rated  are  not 
expressly  mentioned,  and  do  not  fall  within  the  general  purpose  of  the 


133  REGINA  v.  LEITH.    [H.  T.  1852.] 

Act.  No  benefit  is  derived  in  respect  of  them  from  putting  the  Act 
in  execution.  The  general  object  of  the  Act  appears  from  earlier  sec- 
tions. Sect.  19  gives  the  Trustees  power  to  light  and  watch  <<thi^ 
several  roads,  streets,  squares,  lanes,  alleys,  courts,  yards,  and  other 
public  passages  and  places  under*'  their  jurisdiction ;  this  clearly  applies 
only  to  what  is  on  land.  The  same  inference  arises  from  sects.  20  and 
21.  The  word  <<  places."  which  is  the  most  general,  is  manifestly  applied 
only  to  so  much  of  the  shore  and  soil  as  is  benefited  by  the  Act.  [Lord 
Campbell,  C.  J. — The  owners  of  the  pier  would  be  benefited  by  the 
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lighting  of  the  neighbouring  soil.]  That  would  apply  to  many 
♦occupiers  of  land  out  of  the  district,  or  to  the  owner  of  a  barge 
floating  near.  If  the  barges  and  bridges  are  rateable  only  as  increasing 
the  value  of  the  building,  that  is  a  reason  for  increasing  the  rate  on 
Simmonds,  the  occupier  of  the  building,  but  n^  for  rating  the  owners 
of  the  barges  and  bridges.  If,  indeed,  the  ownership  of  these  amount 
to  an  occupation  of  the  soil  to  which  they  are  anchored,  that  is,  the  bed 
of  the  river,  the  occupiers  would  be  rateable  as  occupiers  of  that  soil, 
if  they  occupied  it  exclusively,  as  in  Rex  v.  Bell,  7  Term  Rep.  598. 
But  that  is  not  the  rate  now  in  question ;  nor  is  there  any  exclusive 
occupation ;  nor  is  there  a  rateable  occupation  at  all :  the  barge  is  not 
moored  to  the  soil  for  the  improvement  of  the  soil,  but  only  for  the 
purpose  of  steadying  the  chattel.  [Lord  Campbell,  C.  J. — For  what 
purpose  is  a  weighing  machine  fixed  to  the  soil  ?]  The  test,  whether 
a  chattel  has  become  part  of  the  freehold,  is,  whether  the  annexation 
«<  was  for  the  permanent  and  substantial  improvement  of  the  dwelling, 
in  the  language  of  the  Civil  Law,  perpetui  usfis  caus&,  or  in  that  of  the 
Yearbook,  pur  un  profit  derenheritance,(a)  or  merely  for  a  temporary 
purpose,  or  the  more  complete  enjoyment  and  use  of  it  as  a  chattel ;" 
Hellawell  v.  Eastwood,  6  Exch.  295,  312.t  It  is  impossible  to  treat 
this  as  a  mere  rate  on  the  adjacent  land :  the  easement  is  specifically 
rated.  But,  if  the.  rate  be  on  the  adjacent  land,  then  the  appellants 
are  rated  for  what  is  occupied,  not  by  them,  but  by  Simmonds.  And 
Simmonds  is  rated  for  it  already,  as  indeed  he  might  have  been,  under 
sects.  72,  74,  even  if  the  appellants  could  be  considered  the  occupiers 
*1S51  ^^  ^  sin&U  part  of  the  building:  and,  supposing  that  so,  it  is  *clear 
that  the  efiect  of  the  same  sections  is  to  relieve  the  occupier. 
Simmonds  is  rated  for  all  the  premises  <<  exclusive  of  the  steamboat 
pier,'*  that  is,  excluding  only  the  floating  structure.  The  question 
therefore  comes  back  to  this':  whether  the  floating  structure  is  rateable 
per  se.  [Wiqhtman,  J.— Might  not  there  be  a  rate  on  land  benefited 
by  having  the  easement  attached  to  it?]  That  is  not  done  here:  a 
rateable  subject  is  joined  with  a  subject  not  rateable,  each  being  dis- 
tinctly specified  as  an  independent  subject  of  rate :  and,  as  the  two  are 
nc)t  valued  separately,  the  whole  rate  is  vitiated ;  Rex  v.  Cunningham, 

(o)  Mich.  20  H.  7,  fol.  13  B,  pL  24. 
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5  East,  478.  The  Sessions  have  not  furnished  the  Court  with  means 
of  apportioning,  so  as  to  sustain  the  rate  for  what  is  legally  rateable, 
as  was  done  in  Rex  v.  Snowdon,  4  B.  &  Ad.  713  (E.  C.  L.  R.  vol.  24). 
It  is  true  that  the  question  is  left  to  the  Court  irrespectively  of  value : 
but  that  means  only  that  no  point  is  made  as  to  the  value  of  the  par- 
ticular items  :  the  objection,  that  non-rateable  items  are  included  in  the 
rate,  is  still  open. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  rate  and  the  order 
of  sessions  should  be  confirmed.     When  I  look  at  the  form  of  the  rate, 
I  do  not  find  anything  rated  that  may  not  be  the  subject  of  rate.     I 
agree  with  Mr.  Needham  that,  though  the  question  of  value  is  not  pro- 
posed to  the  Court,  still,  if  there  be  anything  included  in  the  rate 
which  is  not  rateable,  the  rate  is  bad.    But  I  do  not  find  that  to  be  the 
case.     The  words  in  the  rate  are  «<  tenement,  land,  landing  place,  and 
premises,  and  the  brow  or  brows,  barge  or  barges,  dummy  or  dummies, 
lying  upon,  fixed  to,  or  connected  with  the  '^'same  tenement,  land,  ^^^  „/« 
landing  place,  or  premises,  and  the  easement  or  easements,  an-  ^ 
chorage  or  anchorages,  held,  used,  or  enjoyed  therewith."  Now,  « tene- 
ment, land,  landmg  place,  and  premises"  clearly  apply  to  the  ground 
floor,  the  cellar,  and  the  part  of  the  land  which  is  rateable.     The  rate 
does  go  on  to  enumerate  other  things  which,  perhaps,  are  not  rateable 
per  se.     But  that  seems  no  more  than  an  intimation  that  the  increased 
value  which  they  bestow  upon  the  land  is  taken  into  consideration.     It 
is   not  disputed  that,  where  a  subject   is    rateable,  anything  which 
increases  its  value  may  be  taken  into  consideration.     Now  it  seems  to 
me  quite  clear  that,  even  under  stat.  43  Eliz.  c.  2,  s.  1,  the  appellants 
would  be  rateable  to  the  poor  in  respect  of  the  value  conferred  upon 
their  land  by  the  use  of  the  pier :  for  the  pier  brings  passengers  for 
landing  on  and  embarking  from  the  land  which  is  of  itself  subject  to 
be  rated.     But  the  words  of  the  local  act  here  are  more  extensive  than 
those  of  Stat.  43  Eliz.  c.  2,  s.  1.     Sect.  66  of  stat.  10  G.  4,  c.  cxxix., 
makes  every  person  rateable  who  shall  <<  inhabit,'  hold,  use,  occupy, 
possess,  or  enjoy  any"  <«  hereditaments  or  premises"  within  the  district. 
It  might  perhaps  be  argued  that  this  makes  the  floating  pier  itself  a 
substantive  subject  of  rate ;  for  it  is  difficult  to  say  that  it  is  not  part 
of  the  ^<  premises,"  in  what  I  may  call  the  vulgar  sense  of  the  term. 
But  undoubtedly  it  is  rateable  as  accessory  to  the  land.     Mr.  Needham 
very  properly  urged,  and  the  argument  was  ingeniously  pressed  by  Mr. 
Sumner^  that  Simmonds  was  already  rated  for  all  the  land.     And,  if 
the  rate  on  him  included  all  that  is  terra  firma,  this  would  raise  consi- 
derable difficulty.     But,  looking  at  the  rate  upon  Simmonds,  I  do  not 
think  that  it  includes  the  part  of  the  land  connected  with  the  pier, 
^nor  that  the  rate  on  the  appellants  excludes  that.     That  was  ^^^  oy 
the  only  point  upon  which  I  felt  a  difficulty.     Mr.  Suinner*$  *■ 
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argument  struck  me  very  much  at  first :  but,  on  looking  farther  into 
the  case,  I  think  there  is  no  such  exclusion. 

Patteson,  J. — I  am  of  the  same  opinion.  There  would,  no  doubt, 
be  some  difiiculty  in  the  question  if  the  property  were  rated  twice  over. 
But,  when  we  look  at  the  rate  itself,  the  reverse  is  the  fact :  the  rate 
is  as  plain  as  words  can  make  it.  Simmonds  is  rated  only  for  the  <«mill 
and  premises;"  and,  when  the  rate  adds  << exclusive  of  the  steamboat 
pier,"  it  clearly  means  to  exclude  so  much  of  the  <<  premises"  as  the 
appellants  occupy  for  their  pier.  The  property  therefore  has  not  beeu 
rated  twice.  The  only  question  is,  whether  the  rate  on  the  land  and 
landing  place  is  vitiated  by  adding  to  it  a  rate  on  other  things  not  rate- 
able, without  any  separate  estimate  of  the  value  laid  on  the  several 
items.  Nobody  can  doubt  that  the  building  is  rateable  in  some  way  or 
other.  It  constitutes  a  passage  for  getting  on  board  the  steamers  in 
the  river.  This,  as  to  rateability,  cannot  be  distinguished  from  the 
rest  of  the  mill  and  premises :  only,  as  I  understand  the  argument,  it 
is  suggested  that  what  is  exclusively  used  for  the  pier  does  not  come 
within  the  general  object  of  the  statutable  rate,  which  is  to  defray  the 
expenses  of  watching  and  lighting,  and  therefore,  so  far  as  benefit  is 
concerned,  is  unconnected  with  the  pier.  But  the  rating  clause,  sect. 
66,  contains  nothing  to  authorize  this  construction :  and  the  recital  in 
sect.  1  states  that  provisions  for  cleansing,  watching,  lighting,  &c., 
"would  be  of  great  benefit,  safety,  and  convenience  to  the  owners  and 
*1^81  i'^^^^i**^*^,"  &c.,  of  "the  said  northern  part  of  the  *said  parish 
^  of  Lambeth,  and  to  the  residue  of  the  said  parish,  and  to  the 
public  at  large."  But  really  that  is  not  the  question.  As  to  the  addi- 
tion, in  the  rate  of  the  barges,  &c.,  which  is  said  to  show  that  the  Com- 
pany is  rated  in  respect  to  those  items  independently,  I  do  not  think 
that  is  the  meaning  of  the  words.  The  appellants  are  substantively 
rated  in  respect  of  land :  and  the  additional  words  show  merely  the 
mode  in  which  the  rate  oji  the  land  is  estimated :  the  boats,  in  this 
respect,  cannot  be  disconnected  from  the  land.  The  remark  which  I 
made,  during  the  argument,  as  to  the  rate  being  amendable  only  on 
behalf  of  appellants,  had  reference  to  the  power  of  amendment  given 
to  the  Sessions  under  sect.  103:  by  sect.  70  the  Trustees  themselves 
have  a  general  power  of  amendment. 

Coleridge,  J. — ^I  am  entirely  of  the  same  opinion.  Mr.  Sumner 
was  right  in  pressing  the  objection  to  the  double  rating:  and  that 
objection  must  have  prevailed  if  he  could  have  shown,  from  the  facts, 
not  only  that  one  part  is  doubly  rated  (which  is  an  objection  in  itself), 
but  also  that  the  part  which  is  not  doubly  rated  is  not  rateable  at  all. 
But  I  think  the  inference  cannot  be  drawn  without  straining  the  words. 
Simmonds  is  rated  for  the  "mill  and  premises."  Now  those  words,  if 
left  to  themselves,  would  include  a  considerable  part  of  what  is  occupied 
by  the  Company.    But  then  comes  an  express  exclusion  "of  th<»  steam- 
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boat  pier."  Supposing  the  words  which  express  the  exclusion  to  desig- 
nate only  the  floating  pier,  no  doubt  Simmonds  would  be  rated  for  all  the 
land :  but  toninderstand  the  words  so  would  be  to  violate  their  meaning. 
The  objection  fails,  whether  we  look  at  the  rate  on  Simmonds  or  that 
on  the  appellants.  Then,  on  the  facts  of  the  case  *without  fur-  p^-  qq 
ther  adverting  to  the  form,  the  Company  are  rateable.  They  ^ 
occupy  lands  in  respect  of  which  they  are  rateable.  That  leaves  the 
question  one  of  mere  value.  Then  for  what  are  they  rated  ?  It  is 
objected  that,  because  the  barges,  &c.,  are  mentioned,  we  must  assume 
that  the  rate  is  laid  on  them  as  distinct  subjects  of  rating.  That,  I 
think,  is  not  construing  the  rate  fairly.  The  rate  is  substantially  on  a 
tenement  made  more  valuable  by  the  floating  pier,  which  therefore  is 
mentioned  in  addition  to  the  tenement.  I  am  not  now  pronouncing 
what,  in  cases'  in  general,  ought  to  be  the  mode  of  rating  (for  the 
language  here  is  loose),  but  with  reference  toth^  question  submitted  to 
us.  The  power  given  to  this  Court,  by  the  concluding  words  of  the 
case,  to  affirm  the  rate  must  be  construed  by  what  precedes ;  and,  so 
construing  it,  we  must  say  that  some  rate  is  maintainable,  and  that 
there  has  been  no  error  in  substance.  But  I  cannot  help  saying  that 
the  rate  might  be  more  judiciously  worded. 

WiGHTMAN,  J. — Had  the  rate  been  laid  on  the  barges  only,  as  dis- 
tinct from  the  land,  I  should  have  paused  before  I  affirmed  it.  But, 
taking  the  words  of  the  rate,  there  is  this  dilemma.  If  the  barges  are 
rateable  in  themselves^  the  rate  is  unquestionably  good.  If  they  are 
not,  and  the  case  shows  that  they  are  merely  accessories,  then  the  rate 
may  be  maintained  as  being  only  on  the  land  with  its  accessories ;  subject 
indeed  to  the  difficulty  suggested,  that  the  meaning  was  not  to  rate  the 
land  at  all,  because  Simmonds  is  already  rated  for  the  whole  of  the 
mill,  and  that  therefore  the  rate  is  laid  on  the  floating  pier  only.  But 
this  difficulty  is  met  by  the  fact  that  Simmonds  is  rated  for  the  «  mill 
and  premises"  *"  exclusive  of  the  steamboat  pier."  What  does  ri^-tA^ 
this  mean  to  exclude  ?  The  floating  part  of  the  pier  was  no  part  ^ 
of  his  premises ;  the  exclusion  must  be  of  something  which,  but  for  the 
exclusion,  would  have  been  included.  Therefore  Simmonds  is  not  rated 
for  the  land  occupied  by  the  Company  and  used  as  part  of  the  pier. 

Rule  confirmed,  (a) 

(a)  See  the  next  two 
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The  QUEEN  v.  The  NORTH  and  SOUTH  SHIELDS  FERRT 

COMPANY. 

Bj  Btot  10  0. 4,  0.  xeTiiL,  a  oompMij  wu  Mithoiiied  to  maintun  a  feny  by  boate  betwean  N. 
and  S.y  towns  on  opposite  sides  of  the  Tyne  (which  is  there  a  narigable  tide  river),  to  ereet 
ferry  houses  and  offices  on  each  side  of  the  rirer  for  the  habitation  and  use  of  the  ferrymen 
managing  the  ferry,  and  the  oonvenienoe  of  persons  using  it,  to  make  and  repair  eansewaya 
at  the  landing  places,  and  to  make  roads  tram  the  ferry  on  each  side  of  the  rirer,  and  pur- 
chase lands  necessary  for  the  purposes  of  the  aet;  and  to  reoeire  tolls  for  the  passing  to  and 
over  the  ferry. 

The  Company  oonstmeted  landing  plaees  in  two  townships,  on  opposite  sides  of  the  river,  with 
a  toll-house  and  gate  on  each ;  their  boats  passed  ftom  one  to  the  other,  across  the  river,  the 
bed  of  which  was  not  in  either  township :  the  tolls  were  oollected  entirely  on  the  south  side. 
No  tolls  could  have  been  earned  for  the  tnmsit  on  the  river  without  use  of  the  landiog  plaeaa, 
nor  for  such  use  without  the  transit. 

The  Company  were  rated  to  the  poor  of  the  township  on  the  north  side,  as  occupiers  of  a  "feiry, 
landing,  and  tolls,"  in  a  sum  including  half  the  net  value  of  the  tolls. 

Held :  that  the  tolls  could  not  be  rated,  either  directly  as  being  connected  with  real  propertj 
occupied  in  the  township  and  as  thus  ceasing  to  be  incorporeal,  or  indirectly  by  taking  thena 
into  account  as  profit  of  the  lands. 

But  that  the  land  should  be  rated  on  an  estimate  of  the  rent  which  might  be  obtainable  for  it  in 
consideratiott  of  its  being  available  for  the  purpose  of  earning  the  tolls.    Also 

That  the  rateable  value  of  the  land  in  question  could  not  be  ascertained  by  dividing  the  profits 
in  the  proportion  of  the  land  occupied  in  the  two  townships  and  the  length  of  the  transit 

On  appeal  by  tbe  North  and  South  Shields  Ferry  Company  against 
a  rate  for  the  relief  of  the  poor  of  the  township  of  North  Shields,  in 
the  parish  of  Tynemouth  in  Northumberland,  wherein  the  appellants 
were  rated  as  occupiers  of  <<  a  certain  ferry,  landing,  and  tolls,*'  the 
Sessions  confirmed  the  rate,  subject  to  a  case. 

^-iA^n      The  case  is  so  fully  abstracted  in  the  judgment  of  the  '^Court 
-■  that  any  further  statement  of  it  is  considered  unnecessary.    The 
effect  of  the  arguments,  also,  is  completely  stated  in  the  judgment :  and 
no  further  report  of  them  appears  to  be  requisite. 

The  case  was  argued  in  Trinity  term,  1852,(a)  by  Pashley  and  Otter 
in  support  of  the  order  of  Sessions,  and  by  S.  Temple  and  J,  C.  Heathy 
^ntrll.  Our,  adv.  vuU. 

Lord  Campbell,  C.  J.,  in  this  term  (November  11th),  delivered  the 
judgment  of  the  Court. 

The  appellants  were  rated  to  the  relief  of  the  poor  in  the  township 
of  North  Shields,  in  the  parish  of  Tynemouth,  as  occupiers  of  a  «  ferry, 
landing,  and  tolls :"  and  the  Quarter  Sessions  for  the  county  of  North- 
umberland, on  i^ppeal,  confirmed  the  rate,  subject  to  a  case  for  the 
opinion  of  this  Court. 

It  appeared  that,  by  stat.  10  G.  4,  c.  xcviii.,(()  the  appellants  were 
incorporated,(c)  and  authorized  (df)  <<to  establish,  keep,  and  maintain  a 

(a)  June  5th.    Before  Lord  Cawpbill,  C.  J.,  Colsrioob,  Ebli,  and  CROMPTOir,  Js. 

(6)  Local  and  personal,  public,  "For  establishing  a  ferry  across  the  river  Tyne  between  North 
Shields  in  the  county  of  Northumberland  and  South  Shields  in  the  county  of  Durham,  and  for 
opening  and  making  proper  roads,  avenues,  ways,  and  passages  to  communicate  therewith.' 

^c)  Sect  1.  (d)  Sect  2. 
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ferry,  consisting  of  one  or  more  steam  or  other  boat  or  boats,  barge  or 
barges,  float  or  floats,  raft  or  rafts,"  or  other  vessels,  "for  the  convey- 
ance and  passage  of  horses,  carriages,''  "  foot  passengers,"  goods,  &c., 
«« over  and  across"  the  river  Tyne,  between  North  Shields  in  the  county 
of  Northimiberland  and  South  Shields  in  the  county  of  Durham,  and 
to  erect  «  ferry  houses  and  proper  offices  on  each  side  of  the 
*8aid  river  for  the  habitation  and  use  of  the  ferrymen  having  the 
care  and  management  of  the  said  ferry  so  to  be  established  as  aforesaid, 
and  for  the  convenience  of  persons  using  the  same,  and  to  make  and 
keep  in  repair  proper  causeways  at  the  landing  places  of  the  said  ferry 
so  to  be  established  as  aforesaid  on  each  side  of  the  said  river ;"  and  all 
persons  were  to  have  liberty  to  pass  the  said  ferry  on  payment  of'  cer- 
tain tolls  granted  by  the  Act. 

By  sect.  4  the  Company  were  empowered  to  make  a  road  on  the  north 
of  the  river  Tyne,  from  the  "  new  ferry  to  be  established"  to  the  main 
street  of  North  Shields,  and  another  road  on  the  south,  from  the  ferry 
to  the  main  street  of  South  Shields.(a)  The  Company  are  re8trained(i) 
from  deviating  from  the  line  of  the  roads  in  the  plan  of  reference  with 
out  consent  of  the  owners.  By  sect.  8  the  Company  are  empowered, 
with  the  consent  of  the  owners,  at  any  time  thereafter  to  alter  or  widen 
the  roads,  or  to  make  new  roads  with  consent  of  the  owners  of  the 
lands. 

By  subsequent  sections  (c)  the  Company  are  empowered  to  purchase 
and  take  any  lands  necessary  for  the  purposes  of  the  act,  or  any  ferry 
or  ferries  across  the  river  Tyne. 

A  capital  of  9950Z.  was  to  be  raised  before  the  powers  of  the  Act 
were  to  be  put  in  force.(dD 

By  sect.  70  the  Company  were  empowered,  as  soon  as  the  ferry  should 
be  made  fit  for  the  passage  of  carriages,  passengers,  portable  articles, 
&c.,  to  "  collect  and  receive,  before  any  carriages,  horses,  cattle,  foot 
^passengers,  or  portable  articles"  should  be  "permitted  to  pass  r^-tAo 
over  the  said  ferry,  or  through  any  gate  to  be  erected  by  virtue  "- 
of  this  Act  across  the  approaches  to  the  said  ferry,"  certain  tolls  spe- 
cified in  the  Act,  and  which  were  to  "  be  paid  every  time  of  passing  or 
repassing." 

The  river  Tyne,  between  the  two  townships  of  North  Shields  and 
South  Shields,  is  a  public,  tidal,  and  navigable  river.  All  the  bed  of 
the  river  below  low  water  mark  is  in  the  parish  of  St.  Nicholas,  in  the 
borough  and  county  of  Newcastle  upon  Tyne.  The  shore  on  each  side, 
when  left  dry,  is  in  the  townships  of  North  and  South  Shields  respect- 
ively ;  but  all  vessels  and  things  afloat  anywhere  on  the  river  are  in 
the  parish  of  St.  Nicholas. 

(a)  ''Into  the  itreet  caUed  Deaa  Street,  eommnnicaUng  with  the  market  place  in  South 
Shields/' 
(h)  Sect  5.  (e)  Sects.  0,  Ac. 

{d)  Sect  30.    Seet  84  enaotf  that  the  shares  shall  he  personal  property. 
VOL.  I. — 14  B.  A  B. 
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The  Company,  under  the  powers  of  the  Act,  raised  the  required 
capital,  and  purchased  a  piece  of  land  about  fifty  yards  long  and  five 
or  six  yards  wide,  in  the  township  of  North  Shields,  and  made  the  same 
into  a  landing  place  or  approach  communicating  with  and  leading  into 
the  main  street  of  North  Shields :  and  they  also  purchased  a  similar 
piece  of  land  in  South  Shields,  of  which  they  made  a  similar  use.  And 
on  each  of  these  landing  places  they  erected  a  toll  house  and  gate. 
They  purchased  three  or  four  steam  ferry  boats,  at  a  cost  of  6000/., 
and  have  kept  up  the  same  ever  since.  They  also  bought  from  the 
Dean  and  Chapter  of  Durham  an  ancient  ferry  over  the  Tyne.  They 
began  in  1880  to  work  their  ferry  with  the  steamboats,  and  have,  since 
that  time,  worked  it,  and  taken  tolls  according  to  the  Act  of  Parliament. 

The  ferry  boats,  when  working,  are  always  afloat  and  in  the  parish 
*144.1  ^^  ^^'  ^^^^^'*8'  ^®  Company,  by  the  *consent  of  the  Corpo- 
-'  ration  of  Newcastle,(a)  have  erected  at  each  of  the  landing  places 
movable  platforms,  so  arranged  as  to  enable  passengers,  cattle,  &c.,  to 
embark  in  the  steamboats  in  all  states  of  the  tide.  The  boats  do  not 
pursue  the  same  track  in  crossing,  but  vary  in  their  course,  according 
to  the  state  of  the  tide  and  other  circumstances.  For  the  first  few 
years  the  tolls  were  collected  on  the  North  Shields  landing  place :  they 
were  afterwards  collected  for  a  short  time  on  board  the  boats :  but,  at 
the  time  when  the  rate  in  question  was  made,  and  for  several  years 
previously,  they  were  collected  at  the  South  Shields  landing  place. 

The  <«  ferry,  landing,  and  tolls"  were  rated  in  the  rate  in  question  at 
63i;.,  the  Sessions  finding  that  the  net  annual  profit  of  the  tolls  was 
1062i.  The  gross  yearly  amount  of  the  tolls  appeared  to  be  3670/., 
from  which  the  Sessions  deducted,  for  working  expenses,  wages,  stores, 
&c.,  1637Z. ;  for  average  repairs,  757/. ;  and,  for  xjontingent  or  casual 
average  expenses,  114/.  The  balance,  1062/.,  they  found  to  be  the  net 
annual  profit  of  the  tolls :  and  they  assessed  one-half  of  that  sum  upon 
the  appellants  as  the  rateable  value  of  the  ferry,  landing,  and  tolls. 
The  appellants  derive  no  profits  from  the  ferry  or  landing  places,  except 
the  said  tolls.  The  Sessions  found  that  the  net  annual  rateable  value 
of  the  said  landing  place  in  North  Shields,  without  taking  the  tolls  into 
account,  was  72/.(6) 

^- - .,       *The  questions  raised  before  us  (a)  in  the  argument  were :  first, 
-'  whether  the  principle  upon  which  the  rate  is  laid  at  631/.  is  cor- 

(a)  Then  ooDserraton.  of  the  rirer  Tyne. 

(6)  The  Sessions  also  found  "that  no  toUs  would  be  paid  by  persons  for  coming,  either  bj  them- 
ielres  or  with  their  cattle  and  goods,  on  to  the  landing  places,  unless  they  were  also  conveyed 
across  the  said  river ;  and,  on  the  other  hand,  that  no  person,  either  alone  or  with  his  carriagesy 
Ac,  would  or  oould  use  the  ferry  boats  without  the  oonvenienoe  of  landing  places  for  embarking 
and  disembarking."  And  "that  the  said  ferry  was  of  no  value  without  landing  places  or 
approaches,  which  were  in  this  case  in  the  occupation  of  the  appellants." 

(c)  The  question  was  left  by  the  Sessions  in  the  following  terms: 

"  If  the  Court  of  Queen's  Bench  are  of  opinion  that  the  said  landing  place  and  tolls  ought  to 
be  rated  at  531/.,  then  the  order  of  the  Sessions  and  rate  are  to  be  confirmed.    But  If  the  Nild 
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rect ;  and,  secondly,  whether  the  rate  ought  to  be  laid  upon  the  landing 
place  only  at  the  sum  of  121. 

It  was  contended  on  behalf  of  the  respondents,  that  the  occupation 
by  the  Company  of  the  landing  places  made  the  tolls  rateable ;  and, 
secondly,  that,  at  all  events,  the  landing  places  are  not  rateable  merely 
for  their  net  rateable  value  independently  of  and  unconnected  with 
their  value  as  enhanced  by  their  being  available  for  the  purposes  of  the 
ferry  and  of  earning  the  tolls. 

On  the  first  point,  it  was  contended  that,  though  tolls  are  not  rateable 
per  se,  yet  that  they  became  so  in  the  present  instance,  by  being  con- 
nected with  real  property  occupied  in  the  township  for  the  purpose 
of  earning  such  tolls.  To  support  this  rate,  upon  the  half  of  the  entire 
net  proceeds  of  the  tolls,  it  must  be  made  out,  either  that  the  tolls  can 
be  directly  rated  as  ceasing  to  be  incorporeal  and  being  landed  pro- 
perty, on  account  of  their  connexion  with  the  landing  places  occupied 
by  the  appellants,  or  that  they  can  be  indirectly  rated  by  the  rate  being 
put  upon  the  landing  places  as  land  enhanced  '''in  value  by  the  r^,-!^/* 
amount  of  the  entire  net  profit  of  the  tolls.  *- 

When  tolls  are  attached  to  and  appurtenant  to  manors  or  lands,  they 
are  rateable  as  land ;  and,  when  they  really  arise  from  the  use  of  lands, 
as  in  the  cases  of  canals,  bridges,  railways,  or  the  pipes  of  water  com- 
panies, though  not  rateable  per  se,  they  may,  after  the  proper  deduc* 
tions,  be  treated  as  the  direct  profits  of  the  lands  which  are  used  in, 
and  are  the  real  cause  of,  the  earning  of  the  tolls. 

We  do  not  think  that  in  the  present  case  the  ferry  and  tolls  can  be 
treated  as  appurtenant  to  the  landing  places  so  as  to  become  part  of 
the  land.  By  the  Act  of  Parliament,  a  company  is  established  and 
incorporated  for  the  purpose  of  setting  up  a  ferry  across  the  Tyne, 
which  is  to  consist  of  one  or  more  steamers  or  other  boats,  which  were 
bought  and  kept  up  at  great  expense :  and  the  powers  of  taking  lands 
for  the  approaches  to  the  main  street  of  the  town,  for  houses  for  the 
accommodation  of  the  ferrymen,  and  for  landing  places,  seem  by  the 
Act  to  be  given  as  convenient  and  necessary  for  the  ferry,  and  as  inci- 
dent and  accessory  thereto :  and  we  find  nothing  in  the  Act  to  make 
the  ferry  or  the  tolls  appurtenant  to  or  annexed  to  the  landing  places 
or  either  of  them,  in  the  one  township  or  the  other,  so  as  to  make  them 
accessory  to  the  landing  places ;  which  seem,  on  the  contrary,  rather 
to  be  accessory  and  incidental  to  the  incorporeal  franchise  which  it  was 
the  object  of  the  statute  to  create. 

Nor  do  we  think  that  the  tolls  can  be  indirectly  rated  by  laying  the 
rate  upon  the  landing  places,  and  treating  the  half  of  the  entire  net 

Coort  are  of  opinion  that  the  said  landing  plaoe  and  toUs  onght  to  be  rated  at  121,,  then  the  said 
order  of  Setsions  and  rate  are  to  be  amended  by  striking  out  the  words  '  and  tolls/  and  reduciQg 
the  mte*ble  ralae  of  the  said  landing  place  from  531^  to  721," 
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proceeds  of  the  tolls  as  the  direct  profit  earned  by  the  use  of  such 

landing  place. 

^^  _^       *The  tolls  are  not  the  direct  profit  arising  from  the  landing 
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places,  as  in  the  case  of  cana^,  bridges,  railways,  or  the  mains 


and  pipes  of  water  companies :  but  they  arise  principally  from  the  large 
capital  employed  in  the  boats,  and  from  the  transit  of  the  boats,  not 
over  the  land  in  question,  but  over  a  tidal  river  entirely  situate  in  an- 
other township.  We  do  not  think  that  the  authorities  establish  that 
tolls  become  rateable,  directly  or  indirectly,  by  reason  of  some  portion 
of  land  being  used,  although  necessarily  used,  in  the  earning  of  the 
tolls.  When  the  use  of  the  land  is  so  small  a  part  of  the  consideration 
for  the  toll,  it  would  manifestly  be  unfair  to  throw  the  whole  burthen 
on  the  small  portion  of  land.  In  the  case  of  canals,  the  profits  may  be 
said  to  arise  mainly  from  the  occupation  of  the  whole  line  of  land, 
covered  with  water,  occupied  by  the  canal  company,  and  along  which 
the  transit  takes  place.  And  this  is  said  by  Mr.  Justice  Batlbt,  in 
Rex  t;.  Nicholson,  12  East,  830,  S86,(a)  to  be  the  ground  of  rating 
canals  in  respect  of  their  tolls.  So,  in  the  case  of  bridges,  the  whole 
profit  arises  from  the  bridge  attached  to  the  freehold,  and  part  of  the 
freehold.  The  same  observation  applies  to  the  mains  and  pipes  of  the 
*1481  *^**®^  companies.  And  the  principle  has  been  applied  to  the 
^  lines  of  railways,  though  great  difficulty  has  arisen  in  so  applying 
this  principle  to  the  lines  of  railway  companies  conducting  their  busi- 
ness as  carriers,  and  not  merely  as  persons  entitled  to  take  tolls  on  a 
public  line  of  road.  Still,  however,  even  in  the  case  of  railways,  the 
profits  may  be  said  to  arise  mainly  from  the  use  of  the  Jine  occupied  by 
the  companies  as  real  property.  If  the  mere  use  of  any  land  conducive 
to  the  earning  of  the  tolls  would  make  the  tolls  rateable,  either  directly 
or  indirectly,  as  contended  for  by  the  respondents,  it  is  difficult  to  see 
why  the  tolls  were  not  rateable  in  the  case  of  Rex  v.  The  Mersey  and 
Irwell  Navigation  Company,  9  B.  &  0.  95  (E.  C.  L.  R.  vol.  17),  by  rea- 
son of  the  use  of  the  dam,  which  was  absolutely  essential  for  the  pur- 
pose of  the  navigation.  So  in  the  case  of  Rex  v.  Tynemouth,  12  East, 
46,  though  the  lighthouse  was  rateable  property,  the  tolls  did  not  there- 
fore become  rateable.  We  agree  with  what  ia  said  by  Mr.  Justice  Bay- 
Co)  Beference  was  made,  in  the  argament  to  Rez  o.  Sir  A.  Macdonald,  12  East,  324 ;  Regina 
V.  Leith,  ante,  p.  121;  Rex  v.  Barnes,  1  B.  A  Ad.  113  (E.  C.  L.  R.  vol.  20);  Regina  «.  Hammer- 
smith  Bridge  Company,  15  Q.  B.  860  (E.  C.  L.  R.  vol.  69) ;  Regina  v.  The  Marxiuis  of  Salisbnry 
8  A.  A  E.  716  (E.  C.  L.  R.  voL  35) ;  Rex  v.  Coke,  5  B.  A  G.  797  (E.  0.  L.  R.  vol.  11) ;  Peter  «. 
Kendal,  6  B.  A  C.  703  (E.  C.  L.  R.  toL  13);  Williams  v.  Jones,  12  East,  346;  Rex  v.  Snowdon, 
4  B.  A  Ad.  713  (E.  C.  L.  R.  vol.  24) ;  Rex  v.  The  New  River  Company,  1  M.  A  S.  503 ;  Rex  e. 
The  Corporation  of  Bath,  14  Bast,  609;  Rez  o.  Ellis,  1  M.  A  S.  652 ;  Rex  o.  The  Aire  and  Calder 
Navigation  Company,  0  B.  A  C.  820  (E.  C.  L.  R.  vol.  17) ;  Rex  v.  The  Aire  and  Calder  Naviga- 
Uon,  3  B.  A  Ad.  139  (E.  G.  L.  R.  voL  23);  Rex  v.  Milton,  3  B.  A  Aid.  112  (E.  C.  L.  R.  vol.  5); 
Rex  r.  Bell,  5  M.  A  S.  221 ;  Heddey  r.  Welbonse,  Moore,  474 ;  Rex  v.  Fowke,  5  B.  A  C.  814» 
note  (a)  (E.  C.  L.  R.  vol.  11) ;  Rex  o.  Bilston,  b  B,  A  C.  851  (E.  C.  L.  R.  vol.  11) ;  Attorney. 
General  o.  Jones,  1  Maon.  A  Qord.  674,  602;  Regina  r.  Hull  Dock  Company,  7  Q.  B.  2  (B.  C.  L. 
R.  vol.  53). 


1  ELLIS  &  BLACKBURN.    Q.  B.  148 

LEY  in  Rex  v.  Tynemoath,  12  East,  49,  where  in  answer  to  the  case  put 
of  a  toll  for  the  use  of  a  mooring  post  affixed  to  the  freehold,  he  says : 
<^  the  rate  in  such  a  case  would  be  upon  the  post ;"  that  is,  not  on  the 
tolls. 

Assuming,  then,  that  the  rate  is  really  in  the  present  instance  to  be 
made  upon  the  landing  place  as  land,  just  as  it  is  intimated,  in  the  case 
of  Rex  V.  Tynemouth,  12  East,  46,  a  rate  ought  to  have  been  laid  on 
the  lighthouse,  or  on  the  mooring  post,  it  remains  to  consider  on  what 
principle  the  amount  of  such  rate  is  to  be  fixed.(a) 

In  the  case  of  the  mooring  post,  it  would  not  seem  ^unfair  in  r^ii^q 
such  rates  to  take  all  the  net  profits  of  the  tolls,  as  they  directly  *- 
arise  from  the  use  of  the  corporeal  hereditament.  And  there  would  be 
much  more  reason  for  taking  the  whole  profit  of  the  tolls  into  the  calcu- 
lation in  the  case  of  a  lighthouse,  where  the  whole  meritorious  consi- 
deration for  the  tolls  arises  from  the  use  of  the  corporeal  hereditament, 
and  arises  within  the  parish.  We  think  that  in  the  present  case,  in 
rating  the  landing  place,  the  profit  of  the  tolls  cannot  properly  be 
brought  into  the  calculation  as  the  profits  of  the  occupation  of  the 
landing  place;  which  is  in  effect  done  by  the  rate.  On  the  other  hand, 
the  existence  of  the  tolls  cannot  be  wholly  excluded  from  consideration : 
bat  the  land  should  be  rated,  not  according  to  the  view  of  the  appellants, 
as  land  in  that  situation  without  reference  to  the  tolls  at  all,  but  accord- 
ing to  the  principle  relied  on  by  the  counsel  for  the  respondents  in  the 
second  branch  of  their  argument :  and  the  value  should  be  taken,  not 
as  the  value  of  the  land  merely,  but  as  the  value  of  land  as  enhanced 
by  being  available  for  the  purpose  of  earning  the  tolls.  This  appears 
to  be  the  true  principle,  according  to  the  test  laid  down  in  the  Paro- 
chial Assessment  Act,(6)  as  it  would  be  the  rent  that  could  be  obtained, 
and  which  the  Company  would  have  to  pay,  for  ^he  land,  for  the  pur- 
pose for  which  it  is  available  under  the  circumstances.  We  think, 
therefore,  that  the  order  of  the  Sessions  should  be  quashed,  and  that 
the  landing  places  should  be  rated  as  land  rendered  more  valuable  by 
being  available  for  the  purposes  of  earning  the  tolls. 

It  has  been  suggested  that  the  mileage  principle  might  be  applied  in 
calculating  the  rateable  value  of  the  land  '^in  question,  and  that  p^^  .^ 
a  proportion  of  the  profits  might  be  assessed  on  the  two  landing  ^ 
places,  according  to  the  proportion  which  their  dimensions  bear  to  the 
length  of  the  transit  over  the  river.  This  principle  may  be  fair  in  the 
case  of  profits  derived  from  the  use  of  land  by  a  canal  or  railway  run- 
ning through  diiferent  parishes,  (e)    But  we  cannot  think  it  at  all  appli* 

(a)  Refennoe  was  made,  In  argumenty  to  Rez  v.  The  Proprietors  of  the  Lirerpool  Ezehuige, 
1  A.  A  B.  465  (B.  C.  L.  R.  vol.  28) ;  Regina  «.  Gnest,  7  A.  A  B.  051  (B.  0.  L.  R.  toL  84). 

(»)  SUi  6  4  7  W.  4,  0.  96,  s.  1. 

(e)  In  the  argameiit,  referenpe  wm  made  to  Rez  «.  The  Leedf  and  LWerpool  Canal  Company, 
b  Bast,  325;  Regina  v.  The  Grand  Junction  Railway  Company,  4  Q.  B.  18  (E.  C.  L.  R.  voL  45) ; 
lUginav.  The  Great  Western  RaUway  Company,  6  Q.  B.  179  (B.  C.  L.  R.  toL  51). 

E 
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cable  to  a  case  where  the  toll  is  principally  earned,  not  by  any  use  of 
land,  but  by  a  voyage  over  a  tidal  estuary,  not  performed  in  any  parti- 
cular course,  and  where  it  is  not  pretended  that  the  parish  in  which 
the  tidal  river  is  situated  could  say  that  there  was  any  use  or  occupa- 
tion of  land  in  their  parish. 

Order  of  Sessions  quashed,  (a) 

(a)  See  the  nej^t  OMe. 


THE  QUEEN  v.  MORRISON  and  FAWCAS. 

M.  ooonpied  a  ship  hmlding  yiurd  on  the  hank  of  a  tidal  navigable  rirer ;  on  the  river  itself  was 
a  ship  dock  belonging  to  M.,  which  floated  at  high  water,  and  grounded  at  low  water  upon  a 
part  of  the  bed  of  the  river.  Owners  of  land  on  the  bank,  who  used  the  adjacent  bed  of  the 
river,  paid  an  aoknowledgment  to  the  Conservators.  M.  used  the  floating  dock  for  the  repair 
of  ships;  and  his  workmen  passed  to  it  by  a  plank  which  rested  on  it  and  on  the  land  of  the 
yard,  and  was  fastened  by  a  staple  to  the  dock.  The  dock  was  moored  to  the  bed  of  the  river 
by  chains,  and  was  also  attached  by  chains  to  the  yard.  *  The  chains  were  capable  of  being 
slackened,  to  enable  the  dock  to  be  taken  into  deeper  water,  which  continnaUy  occaxred;  and 
sometimes  the  harbour  master  removed  the  dock  altogether. 

IL  was  rated  to  the  poor  for  his  *' river  frontage,  with  floating  dock  attached,"  at  an  amount 
which  was  the  aggregate  of  the  separate  value  of  the  yard  and  the  dock.  The  Sessions,  on 
appeal,  held  that  the  floating  dock  was  not  rateable,  but  that  the  value  of  the  yard  was 
enhanced  by  it  to  the  amount  assessed ;  and  they  confirmed  the  rate. 

This  Court  reduced  the  rate  to  the  separate  value  of  the  yard,  holding  that  the  floating  dook 
oonld  not  be  considered  accessory  to  the  yard. 

On  appeal  against  a  rate  for  the  relief  of  the  poor  of  the  township 
*1^11  ^^  North  Shields,  in  Northumberland,  *the  Sessions  confirmed 
-*  the  rate,  subject  to  a  case  of  which  the  material  parts  were  as 
follows. 

The  appellants  are  copartners,  as  shipwrights,  and  are  and  have  been, 
since  May,  1850,  the  sub-tenants  from  year  to  year,  and  occupiers,  at 
the  annual  rent  of  502.,  of  a  ship  building  yard  and  piece  of  ground 
adjoining  the  river  Tyne,  where  public,  tidal,  and  navigable,  and  situate 
in  the  above  township.  The  whole  of  this  yard  is  above  the  high  water 
mark,  is  separated  from  the  shore  of  the  river,  and  bounded  by  a  quay 
or  wall,  about  thirteen  feet  high,  and  extends  in  breadth  parallel  to  the 
river  about  forty-nine  yards,  and  in  depth,  at  right  angles  from  the 
river,  about  thirty-two  yards.  At  high  tide  the  water  rises  to  within  a 
few  feet  of  the  top  of  this  quay  or  vail,  and  at  low  tide  recedes,  so  as 
to  leave  dry  the  whole  of  the  quay  or  wall,  and  also  the  ground  or  shore 
below  the  quay,  to  a  distance  of  from  twenty  to  thirty  yards,  according 
as  tides  are  neap  or  spring.  The  property  in  the  ground  or  shore 
between  high  and  low  water  mark  in  the  river  Tyne,  at  this  part  of  the 
river,  is  a  subject  of  doubt;  and,  though  occasionally  uSed  by  the 
occupier  of  the  land  in  front  of  which  it  is  situate,  an  acknowledgment 
is  usually  paid  to  the  conservators  of  the  Tyne,  who  were  till  lately 
the  Corporation  of  Newcastle  upon  Tyne ;  which  Corporation  held  the 
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river  Tyne  and  port  of  Newcastle  upon  Tyne  in  fee  farm  by  a  charter 
or  grant  from  the  Crown. 

The  Conservatorship  of  the  river  Tyne  has,  however,  been  removed, 
by  The  river  Tyne  Improvement  Act,  1850, (a)  from  the  Corporation  to 
Commissioners  chosen  from  the  boroughs  of  Newcastle  upon  Tyne, 


Gateshead,  '^Tynemouth,  and  South  Shields :  and  the  foreshore 


[*ir»2 


is  claimed  by  the  owner  of  the  adjoining  property,  but  is  also 
claimed  by  the  Mayor  and  burgesses  of  Newcastle  upon  Tyne :  and 
whether  it  belongs  to  either  of  the  above  parties,  or  to  the  Crown,  or 
to  the  Commissioners  for  the  Conservancy  of  the  river  appointed  under 
the  said  Act,  is  not  decided. 

The  bed  of  the  river,  that  is  the  soil  below  low  water  mark,  and  also 
the  river  itself,  are,  from  a  point  called  Hedwin  Streams  seven  miles 
above  Newcastle  down  to  another  point  about  ten  miles  below  Newcastle 
and  called  the  Spier  Hawk  situate  in  the  sea  just  at  the  mouth  of  the 
said  river,  within  the  parish  of  St.  Nicholas  Newcastle.  A  part  of  the 
river,  in  length  about  two  miles,  between  these  two  points  forms  the 
southern  boundary  of  the  township  of  North  Shields.  The  shore  of 
that  part  of  the  river  is,  when  dry,  within  that  township,  the  water  being 
the  boundary ;  but,  as  the  tide  rises,  everything  floating  in  that  part 
of  the  river,  and  whether  within  or  below  low  water  mark,  is  in  the 
said  parish  of  St.  Nicholas. 

In  the  year  1850  the  appellants  constructed  a  wooden  vessel  or  cradle 
called  a  floating  dock,  at  a  place  called  Howdon,  two  miles  distant  from 
the  building  yard,  and  towed  the  same  down  the  river  opposite  to  their 
said  yard,  and  have  ever  since  used  the  same  for  repairing  ships  in  their 
business  of  shipwrights.     The  mode  of  using  it  is  as  follows.     When  a 
vessel  requiring  repair  is  to  be  put  into  the  dock,  the  dock  is  hauled  a 
little  further  into  the  river,  where  the  water  is  deeper,  and  certain  plugs 
are  taken  out,  whereby  the  water  is  admitted,  and  the  dock  sinks,  and 
grounds  on  the  shore  adjacent  to  the  building  yard,  or  partly  on  the 
shore  and  partly  on  *the  bed  of  the  river  below  low  water  mark,  p^-  .^ 
The  gates  of  the  dock  are  then  opened ;  and,  whilst  it  remains  '- 
sunk  and  aground,  the  vessel  to  be  repaired  is  at  high  tide  hauled  imme- 
diately into  the  dock,  and  allowed  to  settle  down  in  the  same  as  the  tide 
falls.     At  low  tide,  the  dock  gates  are  closed,  and  the  plugs  replaced ; 
and  any  water  which  has  not  run  out  is  pumped  out.     With  the  next 
tide,  the  dock  containing  the  vessel  rises  and  floats  and  is  hauled  in 
again  towards  the  shore ;  and,  as  the  tide  falls,  again  grounds :  but, 
the  interior  being  kept  clear  of  water,  the  repairs  of  the  ship  inside  go 
forward^,  whether  the  dock  is  aground  or  afloat,  and  rather  more  con- 
veniently when   afloat  than  when   aground.      When   the  repairs  are 
finished,  the  plugs  are  taken  out  again,  which  has  the  effect  of  sinking 
the  dock :  and,  when  there  is  a  sufBcient  depth  of  water,  the  gates  are 

(o)  13  4  14  Yiot  0.  Ixiii.,  local  and  perfonal,  pablio.    See  sect  27. 
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opened ;  and,  the  dock  remaining  sunk,  the  vessel  is  hauled  out.  When 
a  vessel  is  in  the  dock,  the  latter  is  usually  moved  about  thirteen  feet 
from  the  said  quay  or  wall ;  and  a  boat  can  pass  between  the  dock  and 
the  yard  at  high  tide.  To  enable  the  workmen  to  get  to  their  work,  a 
plank  or  gangway  goes  from  the  quay  or  yard  to  the  floating  dock,  such 
gangway  or  plank  merely  resting  at  each  end  respectively  on  the  build- 
ing yard  and  floating  dock ;  and  a  rope  passes  through  a  staple  at  that 
end  of  such  plank  which  rests  on  the  floating  dock ;  which  rope  is  tied 
to  the  floating  dock,  to  prevent  the  plank  falling  if  it  should  happen  to 
be  accidentally  pushed  off  the  dock ;  and  such  plank  or  gangway  is 
moved  to  any  part  of  the  yard  or  dock,  as  convenience  may  require. 
The  floating  dock  is  moved  by  several  chains.  Three  of  these  chains 
are  attached  to  anchors  or  posts  in  the  bed  of  the  river ;  and 
*two  of  them  are  put  round  posts  standing  in  the  said  building 
yard,  the  other  ends  being  on  board  the  floating  dock.  Each  of  these 
chains  can  be  easily  slackened,  or  altogether  cast  off  by  the  hand,  as 
readily  indeed  as  a  ship  is  loosed  from  her  moorings.  And  this  is  done 
every  time  a  vessel  is  docked  or  undocked,  in  order  that  the  dock  may 
be  hauled  off  a  little  further  into  the  river ;  which  is  done  to  facilitate 
the  operation  of  getting  into  deeper  water.  The  time  that  vessels 
remain  in  the  dock  varies  from  two  days  to  three  weeks,  according  to 
the  extent  of  repairs  required. 

In  order  to  use  the  floating  dock  in  the  way  described,  the  license 
of  the  said  Conservancy  Commissioners  is  necessary :  and  their  officer, 
the  harbour  master,  has  power  to  remove  the  said  floating  dock  for  a 
time  when  the  convenience  of  the  harbour  so  requires.  He  once  (but 
not  since  the  making  of  this  rate)  caused  the  dock  to  be  removed  and 
kept  away  for  two  tides,  in  order  that  a  steamer,  which  had  foundered 
near,  might  be  raised.  Thus  the  dock,  when  moored,  is  alternately  in 
the  parish  of  St.  Nicholas  and  the  respondent  township,  according  as 
it  is  afloat  or  aground ;  in  each  of  which  states  it  is  for  about  an  equal 
time  each  day ;  but  occasionally,  when  hauled  off  below  low  water  mark, 
and  when  removed  to  another  part  of  the  river,  it  is  altogether  out  of 
the  respondent  township. 

From  the  time  the  appellants  first  became  occupiers  of  the  building 
yard  down  to  October  last,  when  the  present  rate  was  made,  and  during 
a  year  and  a  half  of  which  period  they  had  possessed  and  used  the  said 
floating  dock  in  the  manner  before  described,  they  were  rated  to  the 
relief  of  the  poor  of  the  township  of  North  Shields  in  respect  of  the 
said  building  yard,  as  follows. 


1  ELLIS  &  BLACKBURN.    Q.  B. 

155 

•Name  of  Occnpier. 

Name  of  Owner. 

Description  of 
Property. 

Situation. 

Gross 

estimated 

rental. 

Rateable 
Value. 

George  Wilson  Mor- 
rison and  George 
Fawoas. 

B.J.  CoUingwood. 

Building  yard. 

Limekiln 
Shore. 

1 

£  «.  d, 
52  0  0 

£  ..  rf. 
46  0  0 

It  being  customary  in  this  townshifi  to  deduct  about  10  percent,  for 
outgoings  and  repairs,  from  the  gross  rental  of  property  in  the  town- 
ship, to  give  the  rateable  value. 

A  new  valuation  of  the  property  in  the  said  township  having  been 
recently  made,  the  overseers  by  a  rate  made,  14th  October,.  1851,  for 
the  relief  of  the  poor,  at  2s.  3(2.  in  the  pound,  from  25th  September  to 
2oth  December,  1851,  rated  the  appellants  in  respect  of  the  same  pre- 
mises as  follows.  ^ 


Name  of  Occupier. 

Name  of  Owner. 

Description  of 
Property. 

Situation. 

Gross 

estimated 

rental. 

Rateable 
Value. 

George  Wilson  Mor- 
rison and  George 
Fawcas. 

E.  J.  CoUingwood. 

160  feet  of  rirer 

frontage,  with 

floating  dock 

attached. 

Limekiln 
Shore. 

£  «.  d. 
163  0  0 

£  *.  d. 
147  •  0 

Against  this  latter  rate  the  appellants  appealed  on  sixteen  grounds, 
which  were  set  out  in  the  case,  and  which  raised  in  different  forms  the 
questions  discussed  in  the  argument.     The  fourth  was  as  follows. 

"That  the  said  160  feet  river  frontage  cannot  be  rated  at  a  higher 
rate  than  it  otherwise  would  be  on  account  of  the  said  floating  dock 
alleged  to  be  attached  thereto." 

At  the  hearing  of  the  appeal,  the  foregoing  facts  were  proved.    And 
the  Sessions  found  that  the  rateable  value  '^of  the  building  yard  ^^^  .^ 
was  51Lj  and  of  the  floating  dock,  if  rateable,  901.  a  year.     It  '- 
was  agreed  that  the  wdrds  <<  river  frontage"  in  the  rate  meant  the  said 
building  yard. 

On  these  facts,  it  was  contended  by  the  appellants  that,  admitting 
the  principle  that  lands  and  houses  are  rateable  according  to  their  actual 
vi|Jue,  as  combined  with  the  machinery  attached  to  them,  without  consi- 
dering whether  that  machinery  be  real  or  personal  property,  whether  it 
would  go  to  the  heir  or  executor,  or  whether  on  the  expiration  of  the  lease 
it  would  go  to  the  landlord  or  lessee,  still  such  machinery  must,  in  the 
first  place,  for  its  ordinary  use,  be  actually  attached  to  the  soil  or  the 
walls,  80  as  for  the  time  at  least  to  form  part  of  the  soil  or  building,  or, 
in  other  words,  to  be  a  fixture :  and,  secondly,  the  machinery  must  be 
and  remain  permanently  and  continually,  i.  e.  during  the  time  of  its  use 
and  the  period  for  which  it  is  rated,  within  the  rating  parish  or  lown- 

VOL.  I. — 16  K  2  B.  A  B. 
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ship.  And  that  the  said  floating  dock  was  not  a  fixtare,  nor  so  actually 
attached  to  the  soil  or  walls  of  the  said  building  yard  as  to  form  part 
thereof,  nor  permanently  or  continually  during  the  time  of  its  use,  and 
the  time  for  which  the  rate  was  made,  situate  within'  the  rating  town- 
ship, inasmuch  as  the  said  dock  was  about  twelve  hours  out  of  every 
twenty-four  within  the  parish  of  St.  Nicholas. 

The  Sessions  however  held  that,  though  the  floating  dock  was  not 
rateable  per  se,  it  was,  by  means  of  the  said  mooring  chains  passing 
from  the  same  to  the  said  posts  in  th^  said  building  yard,  so  connected 
with  the  said  building  yard  (although  not  permanently  and  continually, 
but  only  occasionally,  attached)  as  to  enhance  the  value  thereof;  and 
jjj-  ---.  that  the  rateable  value  of  the  *said  building  yard  was  thereby 
-'  enhanced  to  1472.,  being  the  aggregate  of  the  above-mentioned 
sums  of  oil,  and  90Z.  They  therefore  affirmed  the  rate,  subject  to  the 
opinion  of  the  Court  of  Queen's  Bench,  whether,  upon  the  facts  above 
stated,  the  value  of  the  said  building  yard  can,  according  to  law,  be  so 
enhanced  by  such  attachment  or  connexion  of  the  said  floating  dock 
thereto  as  to  increase  the  rateable  value  of  the  said  building  yard  to  the 
amount  above  stated. 

If  the  Court  of  Queen's  Bench  are  of  opinion  that  this  question 
must  be  answered  in  the  affirmative,  the  said  rate  is  to  stand  affirmed : 
but,  if  the  said  Court  are  of  opinion  that  the  said  question  must  be 
answered  in  the  negative,  then  the  said  rate  is  to  be  amended  by  redu- 
cing the  rateable  value  of  the  said  premises  of  the  appellants  to  57/. 

The  case  was  argued  in  this  term.(a) 

Otter^  in  support  of  the  order  of  Sessions. — The  floating  dock  is  itself 
not  rated;  and  the  Sessions  held  that  it  was  not  rateable.  They 
have  rated  the  river  frontage,  that  is  the  land  where  the  building  yard 
is  situate,  with  the  floating  dock  attached ;  finding,  as  a  fact,  that  the 
floating  dock  is  so  attached  to  the  building  yard  as  to  enhance  its  value. 
Unless,  therefore,  that  which  is  true  in  fact  is  legally  impossible,  this 
is  simply  a  rate  on  the  occupier  of  real  property  of  which  the  value  is 
enhanced  by  that  which  is  accessory  to  it.  It  is  not  necessary  that 
•that  which  so  increases  the  value  should  be  in  the  same  parish.  In 
^-  ^  ,  Regina  v.  Southampton   *Dock  Company,  14  Q.  B.  687  (E.  C. 

*^  -■  L.  B.  vol.  68),  the  occupiers  of  a  dock  were  allowed  to  deduct, 
from  the  rateable  value  of  the  land  occupied  by  them  for  their  dock,  the 
expense  of  a  steam  tug,  which  brought  vessels  in  and  out  of  their  dock, 
though  it  was  not  attached  to  the  shore  and  not  stationary  at  all,  but 
was  employed  to  tow  vessels  to  different  parts  of  the  British  Channel. 
The  reason  was  that,  as  the  profits,  for  which  the  occupiers  were  rated, 
were  enhanced  by  this  use  of  the  steam  tug,  the  expense  of  the  steam 
tug  was  money  laid  out  in  earning  the  profits,  and  therefore  constituted 
a  proper  deduction,  as  being  ancillary  to  the  use  of  the  dock.     On  the 

(a)  Norembcr  6th.    Before  Lord  Campbell,  C.  J.,  Coleridoc,  Wiohtmaic,  and  Erlk,  Ji. 
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same  principle  the  profits  must  be  here  rated  as  augmented  by  the 
floating  dock  which  is  ancillary  to  the  use  of  the  building  yard.    So  the 
rateable  value  of  land  occupied  by  a  railway  in  a  parish  is  enhanced  by 
the  fares,  wherever  paid.     [Erle,  J. — By  the  fares  earned  in  that 
parish.]    In  Rex  v.  The  New  River  Company,  1  M.  &  S.  503,  the 
owners  of  a  spring  were  held  rateable  for  its  value  in  the  parish  where 
it  rose,  though  none  of  the  water  was  distributed  in  the  parish  and  the 
profit  did  not  become  due  there.     Where  land  in  one  parish  had  been 
waste,  in  which  owners  of  land  in  another  pariah  had  a  right  of  com- 
mon appurtenant,  and  the  waste  was  enclosed  and  allotments  given  to 
the  owners  entitled  to  common,  it  was  held  that  such  allotments  were 
to  be  assessed  to  the  poor  rate  of  the  parish  in  which  the  waste  was 
situate;  Kempe  v.  Spence,  2  W.'BI.  1244.     Here  in  fact  the  floating 
dock  is  for  half  of  every  day  in  the  parish ;  that  it  is  sometimes  out  of 
it  may  affect  the  question  of  the  value,  but  cannot  be  a  reason  for 
^entirely  disregarding  the  value  it  bestows.     It  must  be  pre-  ^^^  -q 
Bumed  that  the  Sessions  have  allowed  for  this.     Secondly,  it  is  *- 
not  necessary  that  what  enhances  the  value  should  be  permanently 
attached,  nor  that  it  should  be  attached  at  all.    The  cases  already  cited 
illustrate  this.     Similarly,  in  Regina  v.  Leith,  ant^,  p.  121,  the  occu- 
piers of  land  to  which  a  floating  pier  was  attached  were  held  rateable 
for  the  value  of  the  land  as  enhanced  by  the  use  of  the  pier.    There  the 
rate,  on  the  face  of  it,  appeared  to  specify  the  floating  pier,  consisting 
of  barges,  as  rateable  per  se :  here  that  is  expressly  excluded  by  the 
finding  of  the  Sessions.     The  attachment  there  was  effiected  only  by 
planks  laid  from  the  floating  pier  to  the  land.     In  Rex  v.  Bradford, 
4  M.  k  S.  817,  the  rateable  value  of  a  house  was  held  to  be  enhanced 
by  its  having  the  privilege  (not  even  a  corporeal  subject)  of  being  used 
as  a  canteen.     It  is  unimportant  how  the  annual  value  of  the  land  is 
increased.     A  house  would  earn  a  higher  rent  from  its  commanding  a 
fine  prospect ;  but  such  enhancing  of  the  rent  could  not  be  excluded 
from  the  rateable  value. 

J.  C.  Heathy  contri. — The  attempt  is  to  rate  the  floating  dock.  It 
(s  true  that  the  Sessions  state  that  they  have  held  the  dock  not  rateable, 
•ind  that  they  consider  the  value  of  the  building  yard  enhanced  by  the 
'lock.  But  it  appears  that  they  have  estimated  the  value  by  adding 
iogether  the  values  of  the  two  as  if  they  were  independent  subjects  of 
rate.  They  have  taken  "the  aggregate'*  of  the  values.  The  Court 
'will  therefore  not  be  bound  by  the  express  terms  of  the  *finding,  p^-  ^ « 
bat  will  look  at  what  has  in  effect  been  done ;  Rex  t;.  St.  Mary  ^ 
the  Less,  4  Term  Rep.  477,  Rex  v.  Tedford,  Burr.  S.  C.  67.  The  sub- 
stantial question  therefore  is  before  the  Court.  Now,  as  stat.  3  &  4 
Vict.  c.  89  (continued  to  the  present  time)  makes  the  profits  of  stock 
in  trade  or  other  property  not  rateable,  the  question  is,  whether  the 
appellants  have  been  duly  rated  in  respect  of  an  occupation  of  a  err- 
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poreal  hereditament.  The  dock  is  not  rateable  as  part  of  the  yard : 
it  is  not  a  fixture.  In  Rex  v.  St.  Nicholas,  Gloucester,  Cald.  262,  the 
value  of  a  machine  was  indeed  taken  into  consideration ;  but  there  the 
machine  was  considered  to  be  part  of  the  house.  Machinery  has  been 
held  rateable,  only  where  it  has  had  the  character  of  a  fixture,  or  at 
any  rate  has  not  clearly  had  an  opposite  character :  Rex  v.  Hogg,  Cald. 
266,  Rex  v.  Lord  Granville,  9  B.  &  C.  188  (E.  C.  L.  R.  vol.  17),  Rex 
t;.  the  Birmingham  and  Staffordshire  Gas  Light  Company,  6  A.  &  E. 
634  (E.  G.  L.  R.  vol.  33),  Regina  v.  Southampton  Dock  Company,  14 
Q.  B.  687  (E.  C.  L.  R.  vol.  68),  (the  case  of  the  cranes).  A  similar 
principle  prevails  in  deciding  whether  a  thing  be  that  of  which  the  occu- 
pation confers  a  settlement ;  Rex  v.  Londonthorpe,  6  Term  Rep.  377, 
Rex  V.  Otley,  Suffolk,  1  B.  &  Ad.  161  (E.  C.  L.  R.  vol.  20),  Rex  v.  St. 
Dunstan,  Kent,  4  B.  &  C.  686  (E.  C.  L.  R.  vol.  10).  [Lord  Campbell, 
C.  J. — Is  it  contended,  on  the  other  side,  that  the  floating  dock  is 
rateable  as  a  fixture  ?  Otter. — Certainly  not.]  The  value  cannot  be 
added  to  that  of  the  land,  unless  there  be  a  necessary  connexion 
between  the  two,  as  in  Regina  t;.  Leith,  antd,  p.  121,  Rex  r.  the  Pro- 
prietors of  the  Liverpool  Exchange,  1  A.  &  E.  465  (E.  C.  L.  R.  vol. 
♦Ifill  ^^)'  (where  the  connexion  was  by  virtue  of  *a  statute),  and  Rex 
■*  V.  Bradford,  4  M.  &  S.  317  (where  the  value  was  enhanced  by  a 
privilege  attached  exclusively  to  the  house).  This  dock  could  not  have 
been  distrained  for  the  rent  of  the  land ;  Capel  t;.  Buzzard,  6  Bing. 
150  (E.  C.  L.  R.  vol.  19) :  nor  could  it  be  taken  into  account  in  esti- 
mating the  double  value  of  the  land,  under  stat.  4  G.  2,  c.  28,  s.  1 ; 
Robinson  v.  Learoyd,  7  M.  &  W.  48.t  The  dock  cannot  even  be  said 
to  create  an  occupation  of  the  spot  where  it  lies,  as  it  is  liable  to  be 
moved  away  at  the  pleasure  of  the  harbour  master.  No  settlement 
would  be  gained  by  the  occupation  of  the  dock  as  a  tenement ;  Rex  v, 
Dodderhill,  8  Term  Rep.  449,  Rex  v.  Mellor,  2  East,  189.  If  the  laifd 
belonged  to  one  person  and  the  floating  dock  to  another  who  had  only 
the  right  of  way  to  it,  the  former  would  be  rateable  for  the  land  alone, 
the  latter  would  not  be  rateable  at  all.  How  then  can  the  owner  of 
the  two  be  rateable  for  the  aggregate  value  ?  But,  further,  the  floating 
dock  is  not  permanently  within  the  rating  township :  it  is  as  much 
within  the  parish  of  St.  Nicholas.  That  this  prevents  it  from  being  a 
subject  of  rate  in  such  township  appears  from  Regina  v.  The  Cambridge 
.  Gas  Light  Company,  8  A.  &  E.  73  (E.  C.  L.  R.  vol.  35).  In  Regina 
V.  Leith,  ant%,  p.  121,  the  question  as  to  the  parochial  locality  was  not 
raised.  Cur.  adv,  vult. 

Lord  Campbell,  C.  J.,  on  a  later  day  in  this  term  (November  17th), 
delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  the  rate  in  this  case,  as  laid,  cannot  be  sup- 
ported.   The  Sessions  very  properly  held  *that  the  floating  dock 
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&nd  the  only  question  is,  whether  the  rateable  value  of  the  ship  building 
yard  is  to  be  considered  as  enhanced  by  reason  of  the  floating  dock. 
Looking  to  the  manner  in  which  the  floating  dock  is  constructed  and 
used,  we  think  that  the  Sessions  have  come  to  an  erroneous  conclusion 
in  point  of  law  upon  this  question. 

This  floating  dock  exactly  resembles  a  ship  at  anchor,  which  occa- 
sionally grounds  when  the  tide  ebbs,  and  which  may  be  approached 
either  by  a  boat  or  by  a  plank.  It  has  no  necessary  connexion  with 
the  yard.  The  two  might  easily  be  in  the  separate  occupation  of  differ- 
ent shipwrights,  carrying  on  business  separately ;  and  the  accidental 
proximity  of  the  one  to  the  other  is  for  this  purpose  immaterial.  If 
words  had  been  introduced  into  stat.  43  Eliz.  c.  2,  s.  1,  making  the 
floating  dock  rateable,  the  floating  dock  and  the  yard  being  in  different 
parishes,  there  would  have  been  as  much  reason  for  contending  that  the 
yard  was  an  accessory  to  the  floating  dock  as  that  the  floating  dock  was 
an  accessory  to  the  yard. 

This  does  not  appear  to  us  to  come  within  any  of  the  cases  in  which 
it  has  been  held  that  the  rateable  value  of  real  property  may  be  etihanced 
by  circumstances  which  increase  its  profitable  value  to  the  occupier. 
The  decisions  respecting  machinery ^  and  other  fixtures  of  course  can 
have  no  application.  The  steam  tug  in  the  Southampton  Case,(a)  was 
not  made  the  subject  of  the  rate  ;  and  the  only  question  there  was  whe- 
ther the  appellants,  the  Dock  Company,  should  not,  in  estimating  their 
profits,  be  allowed  a  deduction  in  respect  of  the  *steam  tug  which  r^-tf^n 
was  necessary  for  carrying  on  their  business.  Regina  v.  Leith,  ^ 
ant^,  p.  121,  comes  much  nearer  the  present  case :  and  some  expressions 
there  used  by  the  Court  would  in  their  generality  countenance  the  doc- 
trine for  which  the  respondents  now  contend.  But  those  expressions 
must  be  taken  in  reference  to  that  case,  which  is  materially  different 
from  the  present.  The  pier  there  was  permanently  fixed  to  the  landing 
place ;  and  the  one  could  not  be  used  without  the  other.  Besides,  that 
case  did  not  turn  upon  the  construction  of  stat.  48  Eliz.  c.  2,  s.  1,  but 
of  a  recent  local  act,  which  contains  words  much  more  extensive  with 
respect  to  property  made  rateable. 

This  being  our  opinion,  it  is  unnecessary  for  us  to  consider  the  effect 
of  the  floating  dock  being  sometimes  in  one  parish  and  sometimes  in 
another :  and  we  have  only  to  direct  that  the  rate  be  amended  by  re- 
ducing the  rateable  value  of  the  appellants'  premises  to  the  sum  of  57 L 

Rate  reduced  accordingly.  (6)    ^ 

(o)  Regina  v.  Southampton  Dock  Company,  14  Q.  B.  587  (E.  C.  L.  R.  vol.  08). 

(6)  The  decision  in  Reg:ina  r.  North  and  South  Shields  Ferry  Company  (antd,  p.  140)  i?a« 
pronounced  between  the  day  on  which  the  case  in  the  text  was  argued  and  the  day  on  which  the 
•bore  judgment  waa  giyen. 
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*164]        »The  Viscount  CANNING  v.  EPHBAIM  RAPER. 

A  deed,  between  B.  and  R.,  recited  that  B.  nnd  R.  had  become  jointly  and  severally  bound  to 
W  in  20002.,  by  bond  conditioned  for  payment  by  them  of  10002.  and  intereit  on  a  day  named, 
^nd  that  R.  executed  the  bond  at  the  request  of,  and  as  surety  for  B.,  on  B.  agreeing  to  indem- 
nify R.  by  assignment  of  the  estate  and  effects  of  B.,  and  of  B.  entering  into  covenants  as 
thereinafter  contained :  and  the  indenture  witnessed  that,  in  pursuance  of  the  agreement  and 
of  R.  having  so  joined  as  surety,  and  of  ten  shillings,  B.,  by  way  of  underlease,  demised  lease- 
hold premises  to  R.  The  deed  contained  a  declaration  that  the  premises  were  underleased  for 
the  purpose  of  keeping  R.  indemnified  from  liability  and  loss  whioh  might  occur  to  him  from 
having  so  become  surety ;  and  a  proviso  that,  if  B.  should  pay  the  principal  sum  and  interent, 
and  keep  R.  indemnified,  those  presents  should  be  void :  nevertheless  Uiat,  if  R.,  as  surety, 
should  bear  any  loss  or  pay  any  money,  R.  might  levy  and  raise  such  money,  loss,  ibc,  as  he 
should  pay,  sustain,  Ac,  with  interest,  by  rent  from  the  premises,  or  mortgage,  or  sale.  R. 
covenanted,  in  case  the  moneys  due  on  the  bond  should  be  paid  by  B.  without  calling  on  R., 
that  R.,  on  the  bond  being  delivered  to  him  to  be  cancelled,  would  re-assien  the  premises.  B. 
covenanted  to  indemnify  R.  against  the  bond.  T    > 

Held,  that  this  deed  required  a  mortgage  stamp,  under  atat  5b  G.  8,  o.  184^  Schedule,  part  L, 
tit.  Mortgage. 

Covenant.  The  declaration  stated  that  Joan,  Viscountess  Canning, 
being  seised  as  of  fee  of  certain  tenements,  parcel  of  the  manor  of 
Stebunheath,  otherwise  Stepney,  in  Middlesex,  to  hold  a  part  thereof 
at  the  will  of  the  lord  to  her,  her  heirs  and  assigns  for  ever,  and  the 
remainder  of  the  lord  by  the  rod,  according  to  the  custom,  and  being 
also  seised  of  other  premises  in  her  demesne  as  of  fee,  on  10th  Sep- 
tember, 1834,  demised  the  whole,  by  indenture  of  that  date,  to  Greorge 
William  Yeasey,  habendum  to  him,  his  executors,  administrators  and 
assigns,  from  29th  September  then  next,  for  twenty-seven  years  and  a 
hali  at  a  yearly  rent  of  840t,  payable  to  Viscountess  Canning,  her 
heirs  and  assigns,  on  25th  December,  25th  March,  24th  June,  and  29th 
September :  and  G-.  W.  Yeasey,  for  himself,  his  heirs,  executors,  ad- 
ministrators and  assigns,  covenanted  with  Yiscountess  Canning,  her 
heirs  and  assigns,  to  pay  the  rent  on  the  days  appointed.  That  G.  W. 
♦Ifi'iT  '^^^'^y  *afterwards,  to  wit,  29th  September,  1884,  entered  into 
-*  the  demised  premises,  and  was  possessed  thereof  for  the  term. 
«« That,  after  the  making  of  the  said  indenture,  and  during  the  said 
term  thereby  granted,  to  wit,  on  the  Ist  day  of  January,  A.  D.  1849, 
all  the  estate,  right,  title,  interest,  term  of  years  then  to  come  and 
unexpired,  property,  profit,  claim  and  demand  whatsoever  of  the  said 
6.  W.  Yeasey  of  and  in  and  to  the  said  demised  premises,  with  the 
appurtenances,  by  assignment  thereof  then  made,  legally  came  to,  and 
vested  in,  the  defendant :  whereupon  the  defendant  then  entered  into 
and  upon  the  said  demised  premises,  and  then  became  possessed  thereof, 
and  continued  so  possessed  thereof  from  thence  hitherto."  That,  during 
the  term,  to  wit,  17th  March,  1837,  Yiscountess  Canning  died  seised 
of  the  reversion,  intestate,  leaving  plaintiff  her  only  son  and  heir, 
according  to  the  custom.  Whereupon  the  reversion  in  that  part  of  the 
tembed   premises   whereof  Yiscountess   Canning   was   seised  in   her 
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demesne  as  of  fee  descended  and  came  to  plaintiff  as  her  son  and  heir. 
That,  after  her  death  and  during  the  term,  at  a  general  court  baron  or 
customary  court  of  the  lord  of  the  manor,  holden  24th  April,  1848,  the 
homage  presented  that  Viscountess  Canning  died  seised  to  her  and  her 
heirs  of  the  reversion  of  and  in  the  customary  tenements ;  and  the  lord 
granted  the  reversion  of  and  in  the  first-mentioned  parcel  of  ground  to 
plaintiff,  to  hold  to  him,  his  heirs  and  assigns,  for  ever  at  the  will  of  the 
lord ;  and  of  and  in  the  secondly-mentioned  parcel  of  groimd  to  plain- 
tiff, to  hold  to  him,  his  heirs  and  assigns  for  ever  of  the  lord  by  the  rod, 
according  to  the  custom :  and  plaintiff  vras  then,  according  to  the  cus- 
tom, admitted  tenant  of  the  said  reversion  of  and  in  the  customary 
parcels  of  ground,  *in  manner  and  form  aforesaid,  and  thereupon  r^^oi^ 
became  and  was  seised,  &c.  (of  the  reversion  of  and  in  the  two,  ^ 
as  before  severally  described).  Breach :  non-payment  of  five  quarters' 
rent,  which  had  become  due  after  the  death  of  Viscountess  Canning, 
and  whilst  plaintiff  was  so  seised ;  the  last  quarter  ending  25th  Decem- 
ber, 1851. 

Pleas  1  and  2 :  Traverses  of  allegations  in  the  declaration.  Issues 
thereon. 

Plea  3 :  <<  That  all  the  estate,  right,  title,  interest,  and  term  of  years 
then  to  come  and  unexpired,  of  the  said  G.  W.  Veasey,  of  and  in  the 
said  demised  premises,  with  the  appurtenances,  by  assignment  thereof 
did  not  come  to  and  vest  in  the  defendant,  in  manner  and  form,"  &c. : 
conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  Middlesex  sittings  in 
Easter  term,  1852,  the  defendant  admitted  that  the  plaintiff  was  enti- 
tled to  the  verdict  on  the  first  and  second  issues.  As  to  the  third  issue^ 
the  plaintiff  relied  upon  letters  from  the  defendant  and  his  attorney, 
as  admissions  of  the  rent  being  due,  and  of  his  liability  to  pay  it  to  the 
plaintiff.  For  the  defendant  it  was  contended  that  he  was  not  liable 
upon  the  covenant,  as  assignee  of  the  term,  but  that  he  held  the  pre- 
mises by  an  under-lease ;  in  proof  of  which  a  deed  was  offered  in  evi- 
dence.    The  material  parts  were  as  follows. 

The  indenture,  dated  5th  August,  1841,  was  made  between  William 
Bonfield  and  Thomas  Bonfield,  of  one  part,  and  the  defendant  Ephraim 
Raper,  of  the  other  part.  It  recited  that,  by  a  bond,  W.  Bonfield,  T. 
Bonfield,  and  E.  Raper,  had  become  jointly  and  severally  bound  to 
Robert  Warner  in  the  penal  sum  of  ^OOOZ.,  with  condition  for  payment 
by  W.  B.,  T.  B.,  and  E.  R.,  or  either  of  them,  their  or  either  of  their 
executors  or  administrators,  *to  Warner,  his  executors,  &c»,  of  ^^^  ^- 
1000/.  and  interest,  on  the  day  named  in  the  condition :  Also  ^ 
a  similar  bond,  to  the  like  amount,  to  Simon  Goodman,  similarly  condi- 
tioned :  Also  that  W.  B.,  T.  B.,  and  E.  R.  had  jointly  executed  a  pro- 
missory note  for  securing  to  George  Game  Day  payment  of  15002.  with 
mterest,  at  a  day  named  in  the  note :  «« And  whereas  the  said  E.  Raper 
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executed  the  two  hereinbefore  in  part  recited  bonds  and  note  of  hand, 
respectively,  at  the  request  of  and  as  surety  for  the  said  W.  Bonfield 
and  T.  Bonfield,  on  their  agreeing  to  indemnify  the  said  E.  Raper  from 
loss  by  an  assignment  of  the  estate  and  effects  of  the  said  W.  Bonfield 
and  T.  Bonfield,  and  of  their  entering  into  covenants  as  is  hereinafter 
contained :"  further  recital  of  an  indenture,  dated  19th  December,  1889, 
whereby  George  William  Veasey  assigned  to  W.'  Bonfield  and  T.  Bon- 
field his  interest  in  the  trade  carried  on  by  him  at  a  wharf;  and  a  fur- 
ther indenture  of  the  same  date,  whereby  he  also  assigned  the  residue 
of  a  term  of  twenty-seven  years  and  a  half  in  the  premises  after 
described,  and  intended  to  be  assigned,  to  W.  Bonfield  and  T.  Bonfield, 
their  executors,  &c.  "And  whereas  the  said  W.  Bonfield  and  T.  Bon- 
field, to  indemnify  the  said  E.  Baper  as  aforesaid,  have  agreed  to  assign 
all  their  joint  and  separate  estate  and  eifects,  and  to  grant  an  under- 
lease of  the  said  wharf,  to  the  said  E.  Raper,  as  and  in  the  manner 
hereinafter  mentioned :  Now  this  indenture  witnesseth  that,  in  pursu- 
ance of  the  said  agreement,  and  in  consideration  of  the  said  E.  Raper 
having  so  joined  as  surety  with  the  said  W.  Bonfield  and  T.  Bonfield 
as  hereinbefore  mentioned,  and  also  in  consideration  of  the  sum  of  10s. 
apiece  paid"  to  W.  B.  and  T.  B.  by  Raper  (receipt  acknowledged), 
*1R81  "^^^y*  ^^^  ®*'^  ^'  Bonfield  and  T.  *Bonfield,  have,  and  each 
^  of  them  hath,  by  way  of  under-lease,  demised,  and  by  these  pre- 
sents do,  and  each  of  them  doth,  by  way  of  under-lease,  demise,  unto 
the  said  E.  Raper,  his  executors,  administrators,  and  assigns,  all  that 
piece  or  parcel  of  ground,"  &c.  (describing  buildings  and  land,  including 
the  wharf,  demised  to  Veasey  by  the  indenture  of  10th  September, 
1834,  and  assigned  by  him  by  the  indenture  of  19th  December,  1839), 
<(  to  have  and  to  hold  the  said  messuage,  wharf,  land,  and  premises, 
hereby  assigned,  or  intended  so  to  be,  with  their  appurtenances,  unto 
the  said  E.  Raper,  his  executors,  administrators,  and  assigns,  for  the 
residue  now  to  come  and  unexpired  of  the  said  term  of  twenty-seven 
years  and  a  half  as  aforesaid  wanting  one  day,  nevertheless  redeemable 
and  subject  to  the  provisoes,  declarations,  and  powers  hereinafter  con 
tained."  The  indenture  further  witnessed  that,  "in  further  pursuance 
of  the  said  agreement,  and  for  the  considerations  hereinbefore  ex- 
pressed," W.  Bonfield  and  T.  Bonfield,  and  each  of  them,  had  granted, 
bargained,  sold,  assigned,  transferred,  and  set  over,  and  by  those  presents 
did  grant,  &c.,  to  E.  Raper,  his  executors,  &c.,  all  and  singular  the 
stock,  goods,  &c.,  upon  the  wharf  and  premises,  and  all  other  their 
joint  stock  and  effects,  wherever  situate,  and  all  debts  owing  to  them, 
and  all  other  moneys,  furniture,  personal  estate,  &c.,  whatsoever,  of 
W.  Bonfield  and  T.  Bonfield,  and  all  the  estate,  right  and  property, 
at  law  and  in  equity,  of  W.  Bonfield  and  T.  Bonfield,  and  each  of  them, 
m  the  same ;  habendum  to  E.  Raper,  his  executors,  &c.,  with  power  to 
sue  and  give  receipts ;  but,  nevertheless,  redeemable  and  subject  to  the 
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provisoes  and  declarations  hereinafter  contained  concerning  the  same. 
Provided  always,  and  it  is  hereby  declared  and  agreed,  that  the  said 
leasehold  ^premises,  goods,  chattels,  and  effects  of  the  said  r^i/>Q 
W.  Bonfield  and  T.  Bonfield  are  respectively  underleased  and  ^ 
assigned  to  the  said  E.  Raper,  his  executors,  administrators,  and  assigns^ 
for  the  purpose  of  saving  harmless  and  keeping  indemnified  the  said  E. 
Raper,  his  heirs,  executors,  and  administrators  from  all  liability  and 
loss  which  may  occur  to  the  said  E.  Raper,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  by  his  having  so  become  surety  for  the  said  W. 
Bonfield  and  T.  Bonfield  in  the  hereinbefore  recited  bonds  and  note  of 
hand  to  the  said  R.  Warner,  S.  Goodman,  and  6.  6.  Day,  respectively, 
as  aforesaid.  And,  therefore,  if  the  said  W.  Bonfield  and  T.  Bonfield, 
or  either  of  them,  shall  well  and  truly  pay  or  cause  to  be  paid  the  said 
several  principal  sums  and  interest  for  which  the  said  E.  Raper  has  so 
become  bound  as  surety  as  aforesaid,  and  shall  well  and  duly  save 
harmless  and  keep  indemnified  the  said  E.  Raper,  his  heirs,  executors, 
administrators,  or  assigns,  and  his  estate  and  effects,  from  all  loss,  costs, 
charges,  damages,  and  expenses  on  account  thereof,  and  fully  exonerate 
him  from  all  liability  in  respect  of  the  same,  then  these  presents,  and 
every  clause,  article,  condition,  and  thing  herein  contained  shall  cease 
and  be  void.  Provided  also,  nevertheless,  and  it  is  hereby  further 
agreed  and  declared,  that,  in  case  the  said  E.  Raper,  his  heirs,  execu- 
tors, or  administrators,  shall  at  any  time  or  times  hereafter,  in  respect 
of  his  so  having  become  bound  for  the  said  W.  Bonfield  and  T.  Bon- 
field as  surety  as  aforesaid,  bear,  sustain,  expend,  be  put  unto  or  pay 
any  sum  or  sums  of  money,  loss,  costs,  charges,  damages,  and  expenses, 
for  or  by  reason  or  on  account  of  the  same,  or  for  or  by  reason  or  on 
account  of  any  action,  suit,  or  other  proceeding,  claim,  or  demand, 
which  shall  *or  may  be  brought,  had,  commenced,  prosecuted,  or  p^-  -  >. 
made  in  respect  or  by  force  or  means  of  any  of  the  said  secu-  ^ 
rities  in  which  the  said  E;  Raper  has  so  joined  as  surety  as  aforesaid, 
or  for  the  receiving  or  compelling  payment  of  the  said  several  sums  of 
money  or  any  of  them,  or  any  part  thereof,  then,  and  in  such  case,  and 
from  time  to  time  as  often  as  the  same  shall  happen,  it  shall  be  lawful 
for  the  said  E.  Raper,  his  executors,'*  &c.,  «  without  any  further  power 
or  other  authority  or  direction  of,  from,  or  by  the  said  W.  Bonfield  and 
T.  Bonfield,  by  and  out  of  the  debts,  moneys,  and  profits  of  the  said 
business  hereinbefore  assigned,  or  by  the  rent  to  be  derived  from  the 
laid  premises,  or  by  mortgage  or  absolute  sale  of  all  or  any  of  the  chat- 
;el8,  effects,  and  premises  hereby  assigned,  by  public  auction  or  private 
contract,  in  such  manner  as  the  said  E.  Raper,  his  heirs,  executors,  &c., 
« shall  think  proper,  levy  and  raise  such  sum  and  sums  of  money,  loss, 
costs,  charges,  damages,  and  expenses,  as  he  or  they,  or  any  of  them, 
shall  bear,  pay,"  Ac.  "as  aforesaid,  together  with  interest  at  the  rate 
of  5Z.  per  cent,  per  annum  on  all  such  sum  and  sums  of  money  and 
VOL.  I. — ?6  L  £.  J(  B. 
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expenses  as  aforesaid,  from  the  time,  or  respective  times,  at  which  the 
same  shall  be  respectively  paid,  advanced,  or  incurred  by  the  said  E. 
Raper,  his  heirs,  executors,"  &c.,  <'  and  also  the  costs,  charges,  and 
expenses  which  shall  or  may  be  incurred  in  the  carrying  the  powers  of 
this  deed  into  execution.  And  the  said  £.  Raper,  for  himself,  his 
heirs,  executors,  administrators,  and  assigns,  doth  covenant  with  the 
said  W.  Bonfield  and  T.  Bonfield,  their  executors,"  &c.,  "that,  in  case 
the  moneys  due  on  the  said  several  hereinbefore  in  part  recited  bonds 
jft^tj-i-t  and  note  to  the  said  *R.  Warner,  S.  Goodman,  and  6.  6.  Day  as 
-*  aforesaid,  and  all  interest  due  thereon,  shall  be  duly  paid  oif, 
satisfied,  and  discharged  by  the  said  W.  Bonfield  and  T.  Bonfield,  their 
executors,"  &c.,  « without  calling  upon  the  said  E.  Raper  as  such  surety 
as  aforesaid,  that  he  the  said  E.  Raper,  his  heirs,"  &c.,  «will,  upon  the 
same  being  delivered  up  to  him  to  be  cancelled,  reassign  and  release  the 
premises  and  other  effects  which  have  been  hereby  assigned  for  the  pur- 
pose of  indemnifying  the  said  E.  Raper,  his  heirs,"  &c.,  <(from  loss  on 
account  of  his  so  becoming  surety  as  aforesaid,  unto  the  said  W.  Bon- 
field and  T.  Bonfield,  their  executors,"  &c.  "And  the  said  W.  Bon- 
field and  T.  Bonfield  do,  for  themselves,  severally  and  respectively,  and 
for  their  several  and  respective  heirs,  executors,  and  administrators, 
covenant  with  the  said  E.  Raper,  his  heirs,  executors,  administrators, 
or  assigns,  that  they,  the  said  W.  Bonfield  and  T.  Bonfield,  their  heirs," 
&c.,  "respectively,  some  or  one  of  them,  shall  and  will,  from  time  to 
time,  and  at  all  times  hereafter,  save,  defend,  keep  harmless  and  indem- 
nified the  said  E.  Raper,  his  heirs,  executors,  administrators,  and 
assigns,  and  his,  their,  and  every  of  their,  lands  and  tenements,  goods 
and  chattels,  of,  from  and  against  the  said  bonds  and  note  of  hand  so 
given  and  executed  to  the  said  R.  Warner,  S.  Goodman,  and  G.  6.  Day 
as  aforesaid,  and  of,  and  from  and  against,  all  actions,  suits,  causes  of 
action  and  suit,  claims  and  demands  whatsoever,  on  account  or  in 
respect  of  the  same  or  in  anywise  relating  thereto."  Covenant  by  W. 
Bonfield  and  T.  Bonfield  for  further  assurances.  "In  witness,"  &c. 
Signed  and  sealed  by  W.  Bonfield,  T.  Bonfield,  and  the  defendant  E. 
Raper. 

*This  deed  was  stamped  with  a  deed  stamp  of  11.  15«.,  and  a 
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following  stamp  of  11.  5s.     It  was  not  disputed,  on  the  part  of 


the  plaintiff,  that  the  deed  comprehended  the  premises  in  question. 
But  it  was  objected  that  there  ought  to  have  been  a  mortgage  stamp 
upon  it  of  at  least  8Z.,  inasmuch  as  the  sum  secured  was  the  aggregate 
of  the  sums  in  the  conditions  of  the  bonds  and  the  promissory  note, 
namely,  3500Z. :  and  that  the  deed  was  therefore  not  admissible  in  evi- 
dence. The  learned  Judge  was  of  opinion  that  the  deed  was  not  a  mort- 
gage :  and  he  admitted  it  in  evidence,  and  directed  a  verdict  for  the 
plaintiff  on  the  first  two  issues,  and  for  the  defendant  on  the  third. 
In  Easter  term  1852,  Ogle  obtained  a  rule  nisi  for  a  new  trial,  on  the 
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ground  of  improper  admission  of  evidence.     In  the  last  Trinity  vaca- 
tion,(a) 

Joseph  Brown  showed  cause. — The  deed  is  a  deed  of  indemnity. 
There  is  no  such  head  i;i  stat.  55  G.  8,  c.  184,  the  statute  in  force  at 
the  time  of  the  execution ;  but  the  deed  is  properly  stamped  with  IL 
15«.  as  a  deed  «  not  otherwise  charged*'  in  the  Schedule,  Part  I.,  title 
Deed;  with  the  follower  of  11,  5s.  in  respect  of  the  number  of  words. 
It  is  not  a  mortgage.  None  of  the  subdivisions  under  the  head  Mori- 
gage,  in  the  Schedule,  Part  I.,  corresponds  with  this  deed.  It  is  not 
<<  made,  as  a  security  for  the  payment  of  any  definite  and  certain  sum 
of  money  advanced  or  lent  at  the  time,  or  previously  due  and  owing,  or 
forborne  to  be  paid,  being  payable."  Nothing  has  been  advanced  by 
the  supposed  mortgagee ;  he  has  merely  '''entered  into  a  contract  r^e-iiTq 
with  third  parties  who  have  made  the  advance  to  the  supposed  ^ 
mortgagors.  Nor  is  the  deed  within  the  description  in  the  subdivision 
following :  <<  where  the  same  respectively  shall  be  made  as  security  for 
the  repayment  of  money,  to  be  thereafter  lent,  advanced,  or  paid,  or 
which  may  become  due  upon  an  account  current,  together  with  any  sum 
already  advanced  or  due,  or  without,  as  the  case  may  be."  The  loan, 
or  advance  oiw  payment,  there  spoken  of,  must  be  a  loan,  &c.,  by  the 
mortgagee  to  the  mortgagor,  or  at  any  rate  on  the  mortgagor's  behalf. 
There  is  nothing  like  an  account  current.  Nor  is  the  deed  within  the 
words  <^  if  the  total  amount  of  the  money  secured,  or  to  be  ultimately 
recoverable  thereupon,  shall  be  uncertain  and  without  any  limit,"  or 
<<  shall  be  limited  not  to  exceed  a  given  sum."  In  Wroughton  v.  Turtle, 
11  M.  &  W.  561, t  leasehold  premises  were  mortgaged  for  a  sum  ad- 
vanced :  the  original  lease  contained  a  covenant  by  the  lessor  to  renew 
the  lease  at  the  costs  of  the  lessee :  and  the  mortgage  deed  contained  a 
covenant  that,  if  the  mortgagor  did  not  procure  renewals  of  the  lease, 
the  mortgagee  might  do  so,  and  the  expense  of  so  doing  should  be  a 
charge  on  the  premises,  which  should  not  be  redeemable  till  the  expense 
was  repaid  by  the  mortgagor  to  the  mortgagee :  and  it  was  held  that 
the  deed  might  be  stamped  as  a  simple  mortgage  for  the  original  sum 
advanced,  and  that  it  did  not  require  any  stamp  in  respect  of  the  con- 
tingent expense  of  the  renewals,  as  <<  uncertain  and  without  any  limit." 
The  contingent  charge  therefore,  if  standing  alone,  would  not  have  made 
a  mortgage  stamp  necessary.  There  Parke,  B.,  relied  on  the  principle 
that  "  every  charge  on  the  ^subject  must  be  imposed  by  clear  ^^^ », « 
unambiguous  words."  Lawrance  v.  Boston,  7  Exch.  28, f  is  to  ^ 
the  same  effect.  No  sum  secured  by  this  deed  is  <<  ultimately  recovera- 
ble thereupon :"  the  grantors  do  not  covenant  to  pay  to  the  grantee  any 
sum  at  all,  but  only  to  indemnify.  They  would  satisfy  this  by  paying 
the  obligees  of  the  bonds,  and  the  holder  of  the  promissory  note.  If 
the  defendant  had  paid  the  money,  he  could  not  sue  the  grantors  as  for 

(a)  June  18th.    Before  Lord  Campbrll,  C.  J.,  Colbiiidgb,  Eblb,  and  Cbomptom,  Js. 
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a  debt  to  himself.  [Crompton,  J. — It  is  not  said  on  the  other  side 
that  he  could  do  so  on  this  deed ;  but  that  the  payment  would  create  a 
simple  contract  debt,  and  he  might  then  sue  in  assumpsit  for  money 
paid.]  That  action  would  be  defeated  by  the  production  of  the  deed. 
In  Baber  v.  Harris,  9  A.  &  £.  532  (E.  C.  L.  R.  vol.  36),(a)  it  was  held 
that,  where  a  lessee  assigned  his  lease  by  deed  containing  the  word 
<<  grant,*'  the  assignee,  on  being  compelled  by  the  superior  landlord  to 
satisfy  a  distress  for  rent  due  before  the  assignment,  might  maintain 
covenant  for  indemnification  against  the  assignor,  though  there  was  no 
express  covenant  for  indemnity,  as  here ;  and  that  he  could  not  sue  in 
assumpsit  for  the  sum  so  paid  in  satisfaction.  [Lord  Campbell,  C.  J. 
— ^You  C9*n  hardly  call  this  a  case  of  merger :  it  is  not  a  contract  under 
deed  to  pay  the  sum  for  which  the  supposed  action  of  assumpsit  is  to 
be  brought.]  It  is  not  precisely  a  merger,  any  more  than  there  was  ft 
merger  in  Baber  v.  Harris.  That  case  is  in  accordance  with  Schlencker 
V.  Moxsy,  8  B.  &  C.  789  (E.  C.  L.  B.  vol.  10),  and  with  the  language 
of  Cresswkll,  J.,  in  Edwards  v.  Bates,  7  M.  &  G.  690,  600  (E.  C.  L. 
R.  vol.  49).  The  remedy  therefore  of  the  defendant,  on  this  deed, 
would  be  simply  an  action  of  covenant  against  the  grantors  for  not 
^---,  indemnifying,  which  gives  the  deed  a  *character  altogether  differ- 
-*  ent  from  that  of  a  mortgage.  Such  a  claim  could  not  be  proved 
against  the  estate  of  the  grantors,  if  they  became  bankrupt.  Nor  could 
the  payment  be  set  off  in  an  action  brought  by  the  grantors  against  the 
defendant.  [Erle,  J. — Does  not  your  argument  go  this  length,  that 
a  deed,  otherwise  a  mortgage,  would  cease  to  be  so  by  its  containing  a 
covenant  to  indemnify  ?]  Perhaps  the  deed  might  then  be  stamped  as 
a  "deed"  "not  otherwise  charged:"  or,  more,  probably,  two  stamps 
would  be  necessary.  [Crompton,  J.,  referred  to  Watson  v.  Macquire, 
5  Com.  B.  836  (E.  C.  L.  R.  vol.  57).]  It  is  believed  that  the  opinion 
of  conveyancers  is  that  such  a  deed  as  this  is  not  a  mortgage. 

Ojjrfe  and  J.  Q-.  Malcolm^  contri. — This  deed  is  a  mortgage  in  ^both 
the  technical  and  the  popular  sense  of  the  word.  Its  effect  is  to  con- 
vey land  which  is  to  be  held  as  a  security  for  a  pecuniary  outlay,  and 
to  be  reconveyed  on  the  repayment  of  such  outlay.  That  description 
includes  a  mortgage.  And  whether  the  pecuniary  outlay  precedes  or 
is  to  follow  the  execution  of  the  deed  makes  no  difference  :  the  Schedule, 
Fart  I.,  expressly  includes  the  case  of  "  repayment  of  money,  to  be 
thereafter  lent,  advanced  the  deed  or  paid."  The  defendant  uses  as  an 
actual  under-lease ;  and,  as  against  him,  it  must  be  presumed  that  he  has 
paid  the  money  and  not  been  repaid.  Baber  v.  Harris,  9  A.  &  £.  532, 
(E.  C.  L.  R.  vol.  86),  is  inapplicable.  There  the  plaintiff  had  paid  a 
sum  for  which  the  defendant  was  liable :  but,  as  between  the  plaintiff 
and  the  defendant,  no  liability  arose  except  upon  the  conveyance; 
which  conveyance,  by  virtue  of  the  word  "grant,"  included  a  covenant 

(a)  See  Tatef  r.  Aston,  4  Q.  B.  182  (E.  C.  L.  R.  vol.  45). 
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to  repay.  Money  had  been  paid  in  consideration,  among  other  tlyngs, 
of  the  covenant  for  quiet  enjoyment.  But  here  the  liability  of  the 
grantor  to  repay  the  defendant  such  *sums  as  the  latter  might  ^^^  .^ 
have  to  pay  as  surety  for  the  plaintiff  existed  independently  of  ^ 
the  deed,  and  might  have  been  enforced  by  an  action  of  assumpsit  for 
money  paid,  if  the  deed  had  never  existed.  This  makes  the  relation 
between  the  parties  that  of  debtor  to  creditor ;  and  therefore  the  case  falls 
within  the  class  which  Parke,  B.,in  Wroughton  v.  Turtle,  11  M.  k  W. 
568,t  considered  to  be  comprehended  in  the  Schedule,  Part  I.,  tit.  Mort- 
gage. And,  as  was  poin|;ed  out  in  the  argument  on  the  other,  side,  the 
deed  contains  no  covenant  to  repay :  so  that  there  is  nothing  to  supersede 
the  original  liability.  And  the  payment  of  the  money  by  the  defend- 
ant to  the  obligees  or  the  holder  of  the  promissory  note  is  a  loan, 
advance,  or  payment  for  the  grantors,  within  the  meaning  of  the  Legis- 
lature. It  is  no  answer  to  say  that  the  indemnification  covenanted  for 
by  the  grantors  might  have  been  effected  without  pecuniary  payment  by 
them.  •  Cur.  adv.  vult. 

Lord  Campbell,  C.  J.,  in  this  term  (November  11th),  delivered  the 
judgment  of  the  Court. 

Li  this  case  the  question  is,  whether  an  assignment  of  chattels  to 
secure  to  the  assignee  an  indemnity  in  case  he  should  be  called  on  to 
pay  the  amount  secured  by  a  bond  which  he  had  entered  into  as  surety 
for  the  assignor,  is  a  mortgage  liable  to  an  ad  valorem  stamp.  Is  it 
an  assignment  to  secure  <«  the  repayment  of  money,  to  be*'  "  lent, 
advanced,  or  paid*'  at  a  future  time  ? 

If  the  debt  of  the  principal  is  paid  by  the  surety,  the  amount  of  that  debt 
is  so  much  money  paid  for  that  principal.  If  the  defendant  had  bound 
himself  absolutely  to  pay  the  debt  of  the  principal  at  a  future  time,  and 
the  assignment  had  been  made  to  repay  what  he  ^should  so  pay,  r^^*j,j 
the  instrument  would  be  clearly  within  tlie  words  of  the  statute.  '- 
And,  although  he  bound  himself  to  pay  only  in  case  the  principal  made 
default,  still  the  assignment  was  to  secure  repayment  of  money  to  be 
paid  at  a  future  time,  in  case  of  that  contingency  happening.  A  secu- 
rity for  contingent  future  payments  is  as  much  within  the  words  and 
meaning  of  the  statute  as  a  security  for  certain  future  payments.  In 
Watson  V.  Macquire,  5  Com.  B.  836  (il.  C.  L.  R.  vol.  67),  the  assign- 
ment was  in  effect  the  same  as  in  the  present  case.  John  Watson  was 
indebted  in  600Z.  to  Mrs.  Sabin:  Henry  Watson,  the  plaintiff,  was 
bound  to  Mrs.  Sabin  in  600Z.  as  surety  for  John :  John  gave  Henry  a 
counter-bond  for  600Z.,  to  indemnify  him  in  case  he  should  be  obliged 
to  pay  Mrs.  Sabin  6002. ;  and  upon  this  bond  of  John  to  Henry  the  ad 
valorem  duty  of  5/.  was  paid.  John  also  gave  to  Henry  the  assignment 
in  question  as  an  additional  security  for  the  same  '6002.  as  had  been 
secured  by  the  bond  of  John.  It  was  assumed,  throughout,  that  the 
assignment  was  a  mortgage  requiring  an  ad  valorem  stamp,  and  that  it  was 
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within  the  exemption  of  the  statute  for  additional  securities,  provided 
the  ad  valorem  stamp  of  51.  on  the  bond  was  sufficient.  The  objection 
relied  upon  was  that  the  assignment  secured  600Z.  and  interest,  and  was 
therefore  for  an  indefinite  sum,  and  required  a  25L  stamp ;  and  this 
objection  was  overruled.  The  judgment  in  effect  decides  that  an  ad 
valorem  stamp  was  necessary,  but  that  the  51.  paid  on  the  bond  of  John 
to  Henry  was  sufficient  for  the  additional  security  in  question. 

We  are  therefore  of  opinion  that  an  ad  valorem  stamp  for  a  mortgage 
was  necessary.  Rule  absolute. 


•^178] 


*The  QUEEN,  on  the  prosecution  of  BURTON  and  LEAING, 
V.  The  YORK  and  NORTH  MIDLAND  Railway  Company. 


Per  Lord  Campbell,  C.  J.,  and  Cromptoh,  J. : 

When  a  Railway  Company  have  obtained  an  act  of  Parliament,  recidng  that  the  formatiea  of  a 

railway  from  A.  to  D.  will  be  beneficial  to  the  public  and  that  the  Company  are  willing  to 

ezecnte  it,  and  giving  them  oompnlsory  powers  upon  landholders  for  that  purpose,  and  tho 

Company,  in  exercise  of  the  powers,  have  taken  lands  and  thereupon  made  part  of  their  Una, 

(hey  are  bound  by  law  to  complete  such  line,  not  only  to  the  extent  to  which  they  have  taken 

lands,  but  to  the  farthest  point    Although  the  statute  enacts  only  that  "it  shall  be  lawful" 

for  them  to  make  the  railway.    * 
And  although  the  uncompleted  portion,  fh>m  B.  to  C,  is  a  line  substituted  by  a  later  statate  far 

(he  line  marked  out  between  the  same  points  by  the  original  act 
Mandamus  lies  to  compel  the  entire  completion,  at  the  instance  of  a  landholder  whose  land  hat 

been  required,  or  is  prejudiced  by  the  non-completion. 
And,  if,  by  the  expiration  of  powers,  it  has  become  impossible  to  finish  the  line  up  to  (he  original 

terminus,  a  mandamus  lies  nevertheless  to  complete  it  up  to  the  point  at  which  the  practaeft- 

bility  ceased. 
It  is  not  a  good  return,  that  the  line  of  which  the  oompletion  is  demanded  has  become  mper- 

fluons,  or  from  the  oirciimstanoes  of  the  district  would  be  inconvenient,  or  would  not  remwi*. 

rate  the  Company  ^ 
Nor  that  the  funds  which  can  in  reasonable  probability  come  to  the  possession  of  or  be  disposable 

by  the  Company  will  fall  short  by  100,0002.  of  the  sum  required  to  make  the  railway  anthoriaed 

by  their  Act,  and  which^e  writ  commands  them  to  make. 
SembUf  however,  that,  if  there  appeared  an  entire  failure  of  funds  from  unforeseen  casualties,  and 

without  imprudence  or  bad  faith  in  the  Company,  the  Court,  in  its  discretion,  would  refliae  a 

mandamus. 
And  that  absolute  want  of  funds,  or  of  means  to  obtain  them,  might  be  returned  to  the  writ 
Held  by  Eble,  J. :  That  a  statute  using  permissive  words  as  above  does  not  of  itself  oblige  (he 

Company  to  complete  their  line. 
And  that,  if,  under  such  a  statute,  they  have  exercised  a  compulsory  power  of  taking  landB, 

they  are  not  therefore  obliged  to  complete  the  line  any  farther  than  such  power  has  been 

exercised. 

Mandamus  (November  ITtli,  1851). 

Whereas,  by  a  certain  act,  &c.  (9  &  10  Vict.  c.  lxv.,(a)  "For  enabling 
the  York  &  North  Midland  Railway  Company  to  make  certain  branch  rail 
ways  in  the  East  Riding  of  the  county  of  York ;  and  for  other  purposes*'), 
after  reciting  (sect.  1)  that  an  act  was  passed  (6  &  7  W.  4,  c.  lzxxi.,(K) ) 

(a)  Local  and  personal,  public.    Royal  Assent,  18th  June,  1846. 
(6)  Local  and  personal,  public.    Royal  Assent,  21  >t  June,  1836. 
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•*  For  making  a  railway  from  the  city  of  York  to  and  into  the  township 
of  *Altofts,  with  various  branches  of  railway,  all  in  the  West  rut-i^q 
Riding  of  the  county  of  York  or  county  of  the  said  city,"  ^ 
**  whereby  seyeral  persons  became  and  were  incorporated  by  the  name 
of  The  York  &  North  Midland  Railway  Company ;  and  also  reciting  that 
the  provisions  of  the  said  Act  had  been  amended  and  enlarged  by 
several  subsequent  acts  relating  to  the  said  Company,  passed  respect- 
ively in  the  first,  fourth,  seventh,  eighth,  and  ninth  years  of  Her 
Majesty's  reign ;  and  that  <«  it  would  be  attended  with  local  and  public 
advantage*' if  a  railway  were  formed  from  the  line  of  the  York  and  Scar- 
borough Railway  (a)  at  or  near  the  city  of  York  to  Beverley  in  the  East 
Riding  of  the  county  of  York  by  way  of  Stamford  Bridge,  Pocklington 
and  Market  Weighton,  and  also  a  railway  or  railways  from  the  Brid- 
lington Branch  of  the  Hull  &  Selby  Railway  to  the  East  Riding  Dock 
at  or  near  Kingston  upon  Hull ;  and  that  the  York  &  North  Midland 
Railway  Company  were  «<  willing  to  execute  the  same,'*  but  that  such 
objects  could  not  be  attained  without  the  authority  of  Parliament :  It 
was  enacted  (i)  that  all  the  provisions  contained  in  the  first  recited  act 
(6  &  7  W.  4,  c.  Ixxxi.),  or  in  any  act  subsequently  passed  relating  to 
the  York  and  North  Midland  Railway,  so  far  as  the  same  were  appli- 
cable and  then  in  force,  and  except  such  of  them  as  were  by  the  now 
reciting  act  repealed,  altered,  &c.,  should  extend  to  the  now  reciting 
act  and  to  the  several  purposes  thereof,  and  lo  the  matters,  &c.,  thereby 
authorized  to  be  done,  as  fully  as  if  re-enacted  in  the  said  act  in  refer 
ence  to  such  purposes,  &c.,  and  the  said  acts  and  the  now  reciting  act 
should  be  *construed  and  read  together  as  forming  one  act :  And  r^^o^ 
by  the  first  mentioned  act  (9  &  10  Vict.  c.  Ixv.)  it  was  enacted  (c)  ^ 
that  so  much  of  the  Railways  Clauses  Consolidation  Act,  1846  (8  &  9 
Vict.  c.  20),  and  of  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  18),  as  was  applicable  to  and  not  modified  by  or  inconsistent 
with  this  act  or  the  said  acts  relating  to  the  York  and  North  Midland 
Railway  should  be  held  to  apply  to  the  works  authorized  by  the  now 
reciting  act,  and  be  read  as  forming  part  thereof ;  and  that  in  citing 
this  act  it  should  be  sufiicient  to  refer  to  it  as  <<  The  York  k  North 
Midland  (East  Riding  Branches)  No.  1,  Railway  Act,  1846 :"  And  by 
this  act,  after  further  reciting  that  the  Company  were  authorized  by 
their  acts  of  Parliament  to  raise  2,072,265Z.  by  the  creation  of  shares 
or  stock,  and  by  mortgage  of  their  undertaking,  and  to  convert  borrowed 
moneys  into  capital,  and  to  create  shares  for  the  purpose  of  paying  off, 
or  in  lieu  of  borrowing  moneys,  and  that  they  had  created  shares  for 
the  purpose  of  paying  off  moneys  borrowed  on  the  credit  of  their  under- 
taking, and  that  their  nominal  capital  in  shares  or  stock  amounted  to 

(n)  S«e  the  annexed  plan,  which  is  a  copy  of  one  nsed  on  the  argument  of  this  case. 
(b)  SecL  1.  (c)  Sects.  2,  32. 
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from  York  to  near  BoTorley  ia  the  one  anthorixed  by  the  Act  of 
from  Market  Weighton  to  the  Elton  k  Cherry  Burton  Ro«d  ia 


The  line  marked  thoa  "< 
1846. 

The  line  marked  thos  < 
the  Deviation  of  1849. 

The  line  marked  ihvM  — — «^  from  the  Elton  t  Cherry  Burton  Road  to  the  Junction  with  the 
Hull  it  Bridlington  Branch  near  Beyerley  ir  the  part  for  which  the  Compnlaory  Powers  for  pur* 
chasing  Lands  hare  expired. 
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2,072,265Z.,  of  which  more  than  half  had  been  paid  up,  it  was  enacted  (a) 
that  it  should  be  lawful  for  the  Company  to  borrow,  on  the  credit  of 
their  undertaking  and  the  revenues  thereof,  sums,  &c.,  within  a  certain 
limit,  specified  by  the  act :  (then  followed  certain  provisions  with  respect 
to  present  and  future  mortgages):  And(i)  that  the  Companies  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  16),  should  foe  held  applicable 
to  the  borrowing  of  moneys  under  this  act  and  the  conversion  of  such 
moneys  into  capital:  *And  by  this  act,  9  &  10  Vict.  c.  Ixv.,  r^^ic.^ 
after  reciting  that  plans  and  sections  of  the  railway  thereby  ^ 
authorized  to  be  made,  showing  the  lines  and  levels,  and  also  books  of 
reference  containing  the  names  of  the  owners,  &c.,  of  the  lands  through 
which  the^ame  were  intended  to  pass  or  be  made,  had  been  deposited 
with  the  clerks  of  the  peace,  kc.j  it  was  enacted  that,  subject  to  the  pro- 
visions in  this  act  and  the  Lands  and  Railways  Clauses  Consolidation 
Acts  contained,  it  should  (c)  be  lawful  for  the  Company  to  make  and 
maintain  the  said  railways  and  works  in  the  lines  and  upon  the  lands 
delineated  in  the  said  plans  and  described  in  the  fiaid  books  of  refer- 
ence, and  to  enter  upon,  take,  and  use  such  of  the  said  Itfnds  as  might 
be  necessary  for  such  purpose  ;  and  also  (<2)  that  the  lines  of  railway  to 
be  made  under  the  authority  of  the  said  act  should  be  the  following 
(that  is  to  say) :  A  railway  commencing  in  the  township  of  Clifton  and 
parish  of  Saint  Olave  Marygate  in  the  North  Riding  of  the  county  of 
York  by  a  junction  with  the  line  of  the  York  and  Scarborough  Rail- 
way belonging  to  the  York  &  North  Midland  Railway  Company,  thence 
passing  from,  in,  through,  or  into  the  several  parishes,  townships,  and 
extra-parochial  or  other  places  following,  or  some  of  them,  that  is  to 
say,  Clifton,  &c.,  (other  places  were  here  enumerated).  Market  Weigh- 
ton,  &c.,  Elton,  &c..  Cherry  Burton,  Bishop  Burton,  Molescroft  and 
Beverley,  &c.,  all  in  the  East  Riding,  &c.,  and  terminating  by  a  junc- 
tion with  the  line  of  the  Bridlington  branch  of  the  Hull  and  Selby  Rail- 
way in  the  township  of  Molescroft,  ftc. :  Also  a  railway,  &c.  (describing 
a  line  to  commence  by  a  junction  with  the  said  Bridlington  branch, 
*and  to  terminate  at  or  near  an  intended  dock  to  be  called  the  r^-ioo 
Victoria  Dock,  at  Kingston  upon  Hull):  Also  a  railway,  &c.,  ^ 
(describing  a  third  line,  to  commence  by  a  junction  with  the  said  Brid- 
lington branch,  and  terminate  in  the  township,  &c.,  of  Collingham  by  a 
junction  with  the  railway  to  the  said  Victoria  Dock):   And  it  was 
further  enacted  (e)  that  the  powers  of  the  Company  for  the  compulsory 
purchase  of  lands  for  the  purposes  of  the  same  act  should  not  be  exer- 
cised after  the  expiration  of  three  years  from  the  passing  of  that  act, 
and  that  the  railways  by  the  said  act  authorized  should  be  completed 

(a)  Sect  3.  (h)  Sect.  5. 

(«)  Sect  7.  "It  shaU  be  lawful  for  the  said  Company  to  make  and  maintain/'  Ac 
(d)  Sect  8.  (e)  Seeta.  21,  22. 
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within  five  years  from  the  passing  of  the  said  act,  and,  on  the  expira- 
tion of  such  period,  the  powers,  by  the  said  act  or  the  acts  incorporated 
therewith  or  extended  thereto,  granted  to  the  Company  for  executing 
the  same  railways,  or  otherwise  in  relation  thereto,  should  cease  to  be 
exercised,  except  as  to  so  much  of  such  railways  as  should  then  have 
been  completed,  and  except  such  powers  as  were  by  the  same  acts  or 
any  of  them  declared  to  be  continued  for  a  longer  period :  And  by  the 
same  act  it  was  also  enacted,  &c.,  (clause  (a)  enabling  the  Company 
to  take  such  tolls  for  conveyance,  &c.,  on  the  railways  authorized 
by  this  act  to  be  made,  as  they  were  empowered  to  receive  under  a 
former  act,  which  was  referred  to,  on  the  railways  thereby  authorized). 
And  whereas  by  another  act  (12  &  18  Vict.  c.  Ix.,  local  and  personal, 
public,(5))  <(For  enabling  the  York  &  North  Midland  Railway  Com- 
pany to  divert  their  railways  between  Market  Weighton  and  Beverley 
and  Gopmanthorpe  and  Tadcaster,  all  in  the  county  of  York ;  and  for 
other  purposes,"  after  reciting(<?)  the  act  6  &  7  W.  4,  c.  Ixxxi.  (before 
"•"1  »^1  ^^^'^^'^^  ^^)y  ^^^  ^^^^  ^^^  same  had  been  ^amended  by  subsequent 
-'  acts,  and  that,  by  the  York  &  North  Midland  Act  of  1846,  the 
Company  were  authorized  to  make  a  railway  from  the  York  &  Scar- 
borough Railway  near  tlie  city  of  York  to  or  near  to  Beverley,  part  of 
which  railway,  namely  from  York  to  Market  Weighton,  had  then  already 
been  made  and  opened  to  the  public,  and  that  "it  would/ be  of  advantage" 
if  part  of  the  said  line  between  Market  Weighton  and  Beverley  were 
diverted,  and  if  the  part  rendered  unnecessary  by  such  diversion  were 
abandoned ;  and  that  the  said  Company  were  willing  to  make  such 
diversion  ;  it  was  enacted,((2)  &c.  (Lands  and  Railways  Clauses  Consoli- 
dation Acts  incorporated,  so  far  as  consistent) ;  and  that  all  the  provi- 
sions in  the  act  6  &  7  W.  4,  c.  Ixxxi.,  or  any  subsequent  act  relating 
to  the  York  k  N.  M.  Railway,  so  far  as  they  were  applicable  and  in 
force  and  not  repealed,  altered,  &c.,  by  this  act,  and  not  inconsistent 
with  the  Lands  and  Railways  Clauses  Consolidation  Acts,  should  extend 
to  the  now  reciting  act,  and  the  purposes  thereof,  and  the  matters  and 
things  thereby  authorized  to  be  done,  as  fully  and  effectually  as  if 
re-enacted  therein  in  reference  to  the  said  purposes,  &c.,  and  should  be 
construed  and  read  with  the  said  acts  and  this  act,  as  forming  one  act ; 
and(6)  that,  in  citing  this  act^  it  should  be  sufficient  to  describe  it  as 
«  The  York  and  North  Midland  Railway  Act,  1849 :"  And  by  the  last- 
mentioned  act,  after  further  reciting,  &c.  (recitals  as  in  the  preceding 
act,  as  to  deposit  of  plans,  sections,  and  books  of  reference),  it  was  further 
enacted(^)  that,  subject  to  the  provisions  of  this  act  and  the  Lands  and 
Railways  Clauses  Consolidation  Acts,  it  should  <«  be  lawful  for  you  the 
said   Company  to  make  and  maintain  the  said  ^railways  and 
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works,"  with  all  proper  conveniences  thereto  in  the  lines  and 


(a)  Sect  23.  (h)  Royal  Auent,  13th  July,  1849.  (e)  Sect.  1. 

id)  Sects.  1, 2.  (e)  Sect  84.  (g)  Sect  3. 
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upon  the  lands  delineated  on  the  said  plans  and  described  in  the  said 
books  of  reference,  and  according  to  the  levels  described  on  the  said 
sections,  and  to  enter  upon,  take,  and  use  such  of  the  said  lands  as 
should  be  necessary  for  such  purposes  or  any  of  them :  And  that(a)  one 
of  the  lines  of  the  railway  to  be  made  under  the  authority  of  this  act 
(being  the  line  first  in  the  act  described)  should  be  the  following :  riz. 
A  railway  commencing  by  a  junction  with  the  present  authorized  line 
of  the  said  East  Riding  Branches,  No.  1,  Railway  at  or  near  the  east 
end  of  the  passenger  platform  of  the  Market  Weighton  passenger 
station  in  the  township  and  parish  of  Market  Weighton,  &c.,  belonging 
to  and  in  the  occupation  of  the  York  &  North  Midland  Railway  Com- 
pany, thence  passing  from,  in,  through,  or  into  the  several  parishes, 
townships,  and  extraparochial  or  other  place  following,  or  some  of  them : 
viz.  Market  Weighton,  Goodmanham,  Elton,  and  Cherry  Burton,  all  in 
the  said  East  Riding,  and  terminating  by  a  junction  with  the  present 
authorized  line  of  the  said  East  Riding  Branches,  No.  1,  Railway  at  or 
near  a  public  highway  leading  from  Elton  to  Cherry  Burton  in  the 
township  and  parish  of  Cherry  Burton  aforesaid,  and  which  highway  is 
numbered  2,  on  the  plans  deposited,  &c.,  and  referred  to  by  the  East 
Riding  Branches,  No.  1,  &c..  Act:  And  it  was  further  enacted,(6) 
&c. ;  clauses,  as  in  the  preceding  act  (ant^,  p.  182),  for  cessation  of 
powers  of  compulsory  purchase  for  the  purposes  of  this  act  in  three 
years,  and  for  completion  of  the  railway  by  this  act  authorized,  and 
cessation  of  powers  relative  thereto  in  five  years :  And  it  was  by  this 
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act  (of  1849)  further  *enacted(c)  that  the  line  limited  by  the  act 
of  1846  for  the  compulsory  purchase  of  the  lands  thereby  autho- 
rized to  be  taken  for  the  purposes -of  that  act  should,  in  regard  to  the 
lands  required  for  so  much  of  the  railway  authorized  by  the  last-men- 
tioned act  to  be  made  from  the  York  and  Scarborough  Railway  near 
York  to  or  near  to  Beverley  <<  as  lies  between  the  point  on  the  same 
railway  near  the  said  public  highway  leading  from  Elton  to  Cherry 
Burton  in  the  said  township  and  parish  of  Cherry  Burton  aforesaid, 
at  which  the  first-mentioned  railway  by"  the  now  reciting  "  act  autho- 
rized" would  <<  terminate,  and  the  termination  of  the  said  authorized 
line  of  railway  at  or  near  to  Beverley,"  be,  and  the  same  was  thereby, 
extended  and  enlarged  for  the  further  term  of  two  years ;  and  the  time 
for  the  execution  and  completion  of  this  portion  was'  extended  for  the 
further  term  of  five  years ;  both  periods  to  be  computed  from  the 
passing  of  the  now  recited  act :  And  it  was  further  enacted  by  the  same 
act  (of  1849)  ;{d)  power  to  take  tolls  for  conveyance,  &c.,  on  the  said 
railways,  subject  to  the  provisions  of  this  act  and  of  the  Hull  and 
Selby  Railway  Purchase  Act,  1846(e)  (with  an  exception  not  material), 

(a)  Sect  4.  (6)  Seoto.  9,  10. 

(e)  Sect.  11.  (d)  Sects.  14,  17. 

(e)  9  J(  10  Viet  o.  oczli,  local  and  personal,  public 
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and(a)  the  provisions  (applicable  to  this  subject)  of  the  Railways  Clauses 
Consolidation  Act,  1845 ;  And  further,  &c. ;  power  (b)  to  apply  moneys 
raised  or  to  be  raised  under  the  act  9  &  10  Vict.  c.  Ixv.,  and  another 
act  of  9  &  10  Vict,  relative  to  the  York  and  North  Midland  Railway, 
to  the  purposes  of  this  act :  And  it  was  by  the  said  act  12  &  13  Vict, 
c.  Ix.,  further  enacted(i)  that  the  said  Company  should  abandon  and 
*lRfi1  *r©^i°S^8h  the  construction  of  the  following  portion  of  their  line 
^  of  the  said  East  Riding  Branches,  No.  1,  Act,  namely  so  much 
of  the  said  East  Riding  Branches  No.  1  Railway  as  was  authorized  to 
be  made  by  the  York  &  North  Midland  (East  Riding  Branches)  No.  1 
Railway  Act,  1846,  and  lies  between  the  said  east  end  of  the  said 
platform  of  the  Market  Weighton  passenger  station  in  the  township, 
&c.,  of  Market  Weighton  aforesaid  and  the  said  public  highway  leading 
from  Elton  to  Cherry  Burton  numbered  2,  &c.,  in  the  township,  &c., 
of  Cherry  Burton  aforesaid ;  and  that,  from  and  immediately  after  the 
passing  of  the  now  reciting  act,  all  the  powers  and  authorities  granted 
by  the  said  York  &  N.  M.  (East  Riding  Branches)  No.  1  Railway  Act, 
1846,  for  making  and  maintaining  the  portion  of  the  said  East  Riding 
Branches  No.  1  Railway  thereby  authorized  to  be  abandoned  should 
cease  and  determine. 

The  writ,  after  these  recitals,  proceeded  as  follows : 
And  whereas  We  have  been  given  to  understand,  &c.,  that,  although 
a  reasonable  time  for  you  the  said  Company  to  have  proceeded  to  make, 
and  to  have  made  and  completed,  the  hereinbefore  mentioned  line  of 
railway  authorized  by  the  said  York  &  North  Midland  Railway  Act, 
1849,  and  therein  firstly  described  as  aforesaid,  has  long  since  elapsed, 
yet  that  you  have  not,  since  the  passing  of  the  said  act,  done  or  taken 
any  step  or  steps,  act  or  acts,  either  as  to  the  purchase  of  land  or  other- 
wise for  making  or  completing  the  same,  or  commencing  to  make  or 
complete  the  same ;  but,  on  the  contrary,  that  you  have  abandoned  all 
intention  to  make  and  complete  the  same  or  any  part  thereof:  *And 
whereas  We  have  been  given  to  understand,  &c.,  that  David  Burton,  at 
^^  o.^-.  the  time  of  the  passing  of  the  said  "^York  &  N.  M.  (East  Riding 
-*  Branches)  No.  1  Railway  Act,  1846,  was,  and  still  is,  owner  of 
lands  and  other  hereditaments  situate  in  the  said  parish  of  Cherry  Bur- 
ton, in  the  East  Riding  of  the  county  of  York,  through  which  the  rail- 
way in  the  last-mentioned  Act  firstly  as  hereinbefore  recited  described 
was  by  the  last-mentioned  act  authorized  to  be  made  and  pass,  and  that 
the  last-mentioned  line  of  railway,  as  laid  down  and  delineated  in  the 
plans  next  hereinafter  mentioned,  intersected  his  said  lands  and  other 
hereditaments,  as  well  as  that  part  thereof  which  by  the  said  York  & 
N.  M.  Railway  Act,  1849,  was  authorized  to  be  abandoned  as  at  that 
part  thereof  for  the  making  of  which  the  time  was  extended  as  herein- 
before mentioned,  and  that  the  said  lands  and  tenements  are  respect- 

(a)  Sect  18.  (6)  Sect  19. 
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ively  shown  on  the  plans  in  that  behalf  deposited  with  the  respective 
clerks  of  the  peace  as  in  the  said  York  &  N.  M.  (East  Riding  Branches) 
No.  1  Railway  Act,  1846,  mentioned,  and  that  the  name  of  the  said 
David  Barton  is  contained  in  the  books  of  reference  to  the  said  plans 
so  deposited  as  aforesaid :  and  further  that  the  said  D.  Barton,  at  the 
time  of  the  passing  of  the  said  York  &  N.  M.  Railway  Act,  1849,  was, 
and  still  is,  owner  of  other  lands  and  hereditaments  situnte  in  the  said 
parish  of  Cherry  Burton  in  the  said  East  Riding,  through  which  the 
before-mentioned  line  of  railway  in  the  last-mentioned  Act  firstly 
described  was  thereby  authorized  to  be  made  and  pass,  and  that  the 
laat-mentioned  lands  and  tenements  are  respectively  shown  in  the  plans 
in  that  behalf  deposited,  &c.,  as  in  the  said  act  is  mentioned,  and  that 
the  name  of  the  said  D.  B.  is  contained  in  the  books  of  reference  to  the 
said  plan  so  deposited,  &c. :  And  whereas  We  have  also  been  given  to. 
understand,  &c.,  that  John  Leaing,  at  the  time  *of  the  passing  r^^r^ry 
of  the  before-mentioned  acts  respectively  (of  1846  and  1849),  ^ 
was  and  still  is  owner  of  lands  and  tenements  situate  in  the  aforesaid 
township  and  parish  of  Market  Weighton  through  which  the  said  rail- 
way in  the  said  York  &  N.  M.  (East  Riding  Branches)  No.  1  Railway 
Act,  1846,  firstly  as  above  described  was  by  the  said  last-mentioned  act 
authorized  to  be  made  and  passed,  and  that  his  said  lands  and  tenements 
are  respectively  shown  on  the  plans,  &c.,  deposited,  &c.,  as  in  the  said 
act  is  mentioned,  and  that  the  name  of  the  said  J.  L.  is  contained  in 
the  books  of  reference,  &c.,  and  that  a  portion  of  the  said  lands  and 
Tenements  of  the  said  J.  L.  which  you  were  by  the  said  act  authorized 
to  take  were  required  by  and  were  duly  conveyed  and  assured  to  you 
the  said  Company,  and  were  taken  and  used  by  you  for  the  purposes  of 
the  last-mentioned  railway  under  the  authority  of  the  said  act  and  the 
other  acts  incorporated  therewith  or  extended  thereto,  and  that  the 
remaining  portion  of  his  said  lands  and  tenements  adjoining  the  lands 
and  tenements  so  taken  by  you  as  aforesaid  are  much  lessened  in  value 
by  reason  of  the  non-completion  of  the  said  line  of  railway :  And  whereas 
We  have  further  been  given  to  understand,  &c.,  that  the  portion  of  the 
line  of  railway  authorized  by  the  said  York  and  N.  M.  (East  Riding 
Branches)  No.  1  Railway  Act,  1846,  for  the  making  of  which  the 
powers  of  you  the  said  Company  for  the  compulsory  purchase  of  lands 
were  by  the  said  York  k  N.  M.  Railway  Act,  1849,  extended  and  en- 
larged as  aforesaid  for  the  further  term  of  two  years,  is  of  the  length 
of  three  miles  or  thereabouts,  and,  further,  thad;  the  said  D.  Burton  and 
J.  Leaing  are  desirous  that  the  hereinbefore  mentioned  line  of  railway 
authorized  by  the  said  York  &  N.  M.  Railway  Act,  1849,  and  firstly 
therein  described,  should  be  *made  and  completed,  and  that  the  r:,c-ioQ 
making  and  completion  of  the  same  would  be  of  great  public  ad-  ^ 
vantage  by  affording  to  the  inhabitants  of  the  said  towns  of  Beverly 
and  of  Cherry  Burton,  Elton,  and  the  surrounding  districts,  means  of 
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speedy  and  easy  communication  with  York  and  the  North  of  England, 
and  Selby  and  the  West  of  England,  and  the  inhabitants  of  the  districts 
intervening  between  Market  Weighton  and  Cherry  Barton  aforesaid, 
means  of  speedy  and  easy  communication,  with  Beverley  aforesaid  and 
with  Hull,  DriflSeld,  Bridlington,  Scarborough,  Whitby  and  Malton :  and 
although  the  said  D.  Burton  and  J.  Leaing  have  duly  required  you  to 
do  and  take  all  necessary  acts  and  steps,  both  as  to  the  purchase  of 
lands  and  otherwise  for  making  and  completing  the  last-mentioned  line 
of  railway :  Yet  you,  not  regarding  your  duty  in  that  behalf,  nor  the 
said  statutes,  have  absolutely  refused  and  neglected,  and  still  do  refuse, 
&c.,  to  make  and  complete  the  said  line  or  any  part  thereof,  or  to  take 
or  commence  any  steps  or  acts,  step  or  act  for  that  purpose,  to  the 
great  damage  and  injury  of  the  said  D.  Burton  and  J.  Leaing,  as  We 
have  been  informed  from  their  complaint  made  to  Us ;  whereupon  they 
have  besought  Us  that  a  fit  and  speedy  remedy  may  be  applied,  &c. 
Now  We,  being  willing,  &c.,  do  command  you,  &c. :  That,  immediately 
after  the  receipt  of  this  Our  writ,  you  do  proceed  to  purchase  the  lands 
necessary  to,  and  required  for,  the  making  and  completing  of  the  said 
line  of  railway  by  the  said  York  k  N.  M.  Railway  Act,  1849,  autho- 
rized  to  be  made,  and  firstly  therein  described  as  aforesaid,  and  proceed 
to  make,  and  do  make,  and  complete,  the  said  line  of  railway,  pursuant 
to  the  provisions  of  the  last-mentioned  act  and  of  the  acts  therein  in- 
corporated in  that  behalf  contained ;  or  that  you  show  Us  cause,  &c. 
*iQm  *Returri.  We,  &c.,  do  certify  and  return,  &c. :  That  the  an- 
■■  nexed  writ  came  to  us  on  the  24th  day  of  December,  a.  d.  1851, 
and  not  before :  And  that  the  period  by  the  York  &  North  Midland 
(East  Riding  Branches)  No.  1.  Railway  Act,  1846,  limited,  and  by 
the  York  k  North  Midland  Railway  Act,  1849,  extended,  as  in  the 
said  writ  mentioned,  for  the  compulsory  purchase  of  the  lands  by  the 
York  k  N.  M.,  &c..  Act,  1846,  authorized  to  be  taken  for  the  purposes 
of  that  act,  so  far  as  relates  to  the  lands  required  for  the  purposes  of 
80  much  of  the  railway  by  the  last-mentioned  act  authorized  to  be 
made  from  the  York  k  Scarborough  railway  near  the  city  of  York  to 
or  near  to  Beverley  as  lies  between  the  point  on  the  same  authorized 
railway  near  the  said  highway  leading  from  Elton  to  Cherry  Burton 
and  the  termination  of  the  said  authorized  line  of  railway  at  or  near  to 
Beverley,  and  which  is  of  the  length  of  three  miles  as  is  stated  in  the 
annexed  writ,  expired  before  the  issuing  of  the  annexed  writ,  namely 
on  13th  July  A.  D.  1851 ;  and  that  no  part  of  such  portion  of  the  said 
railway  by  the  said  last-mentioned  act  authorized  to  be  made  as  lies 
between  the  point  on  the  same  authorized  railway  near  the  said  high- 
way leading  from  Elton  to  Cherry  Burton  and  the  termination  of  the 
paid  authorized  line  of  railway  at  or  near  to  Beverley  aforesaid  was, 
before  the  coming  of  the  annexed  writ  to  us,  nor  hath  been,  made  ; 
and  that  no  part  of  the  lands  required,  and  by  th6  last-mentioned  act 
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authorized,  to  be  taken  for  the  purposes  of  the  last-mentioned  portion 
of  the  last-mentioned  authorized  railway  was,  before  the  coming  of  the 
annexed  writ  to  us,  nor  hath  been,  purchased,  or  taken  by  or  on  behalf 
of  us  the  said  Company  :  and  that  no  agreement,  negotiation,  or  treaty 
has  ever  been  made  or  entered  Into,  or  notice  given,  or  any  other  step 
taken  by  or  on  behalf  of  us  the  *said  Company  for  the  purchase,  r,n^Q^ 
acquirement  or  possession  of  any  part  of  the  lands  required  and  ^ 
by  the  last-mentioned  act  authorized  to  be  taken  for  the  purposes  of 
the  last-mentioned  portion  of  the  last-mentioned  authorized  railway : 
and  that  we  the  said  Company,  at  the  time  of  the  coming,  &c.,  had  not, 
nor  have  we,  any  power  or  authority  to  purchase  or  take  any  portion 
of  such  last-mentioned  lands ;  and  we  the  said  Company  could  not,  at 
the  time  of  the  coming,  &c.,  nor  can  we,  make  the  last-mentioned  por- 
tion, &c.,  or  any  part  thereof :  and  that  the  purchasing  or  acquiring, 
or  taking  or  getting  possession  of,  the  last-mentioned  lands,  and  the 
making  of  the  last-mentioned  portion,  &c.,  by  us,  was  at  the  time  of 
the  issuing  of  the  said  annexed  writ  to  us,  and  from  thence  hitherto 
hath  been,  and  still  is,  impracticable  and  impossible  :  And  that  the  said 
line  of  railway  by  the  said  York  &  N.  M.  Railway  Act,  1849,  autho- 
rized to  be  made,  and  which  we  the  said  Company  are  by  the  annexed 
writ  commanded  to  make,  is  a  mere  diversion  or  deviation  of  an  integral 
part  of  the  said  railway  by  the  said  York  &  N.  M.,  &c.,  Act,  1846, 
authorized  to  be  made  as  aforesaid :  And  that  the  point  on  the  same 
railway  i^ear  to  the  said  highway  is  not  the  site  of  any  town  or  village, 
and  is  three  miles  from  the  town  of  Beverley  aforesaid,  which  is  the 
nearest  town  to  the  said  point,  which  is  much  too  far  from  Beverley 
aforesaid  to  be  adapted  for  the  site  of  a  station  for  that  town  ;  and  that 
a  station  built  there  would  be  a  very  inconvenient  station  for  the  inhabit- 
antB  of  Beverley  and  for  persons  travelling  to  and  from  that  place  along 
the  proposed  railway,  which  we  are  commanded  to  make:  And  that 
Cherry  Burton  is  a  small  and   inconsiderable  village:  and  that  the 
population  of  Cherry  Burton  and  *the  districts  next  around  the  r»^Qo 
same  point  and  Cherry  Burton  is  very  small  and  inconsiderable ;  ^ 
and  that  the  tolls  and  other  charges  to  be  derived  from  trafiBc  along  the 
same  railway,  if  made,  would  not  only  not  be  remunerative  to  the  said 
Company,  but  would  be  insufficient  to  pay  the  necessary  costs  of  con- 
veying such  traffic  and  of  maintaining  the  same  railway :  and  that  the 
making  of  the  same  railway  would  be  a  useless  expenditure  of  labour 
and  money,  whilst  it  would  be  destructive  of  the  lands  through  which 
it  would  go  for  any  agricultural  or  other  useful  or  beneficial  purpose : 
and  that  the  district  between  Market  Weigh  ton  and  Beverley  in  the 
annexed  writ  mentioned,  through  which  the  said  railway  we  are  thereby 
commanded  to  make  would  (if  made)  run,  contains  merely  a  few  agri- 
cultaral  villages  of  very  small  extent  and  thinly  populated  :  And  that, 
at  the  time  of  the  coming  of  the  annexed  writ  to  us,  there  were  and 


192         REGINA  v.  YORK,  &c.,  RAILWAY  CO.    M.  T.  1852. 

are  easy  and  convenient  communications  by  railway  from  Beverley  and 
Market  Weighton  aforesaid  to  York  and  the  north  of  England,  and 
between  Beverley  aforesaid  and  the  several  towns  of  Hull,  Driffield, 
Bridlington,  Scarborough,  Whitby  and  Malton  and  all  parts  of  England 
traversed  by  railway ;  and  that  the  facilities  of  such  communications, 
so  far  as  the  same  relate  to  York  and  the  north  of  England,  will  be 
increased  by  the  opening  of  the  Malton  &  Driffield  Junction  Railway 
and  the  Malton  &  Thirsk  Railway  respectively;  and  that  the  said 
Malton  and  Driffield  Junction  Railway,  at  the  time  of  the  coming  of 
the  annexed  writ  to  us,  was,  and  is  already,  made  and  completed,  except 
a  very  small  portion  thereof;  and  that  the  said  Malton  &  Thirsk  Rail- 
way, at  the  time  of  the  coming,  &c.,  was,  and  is  now,  in  the  course  of 
«1  QQ-i  construction :  and  that  both  the  two  *last-mentioned  railways 
^  will  be  made  and  opened  for  the  use  of  the  public  in  a  much 
shorter  period  than  the  said  railway  from  Market  Weighton  to  Beverley 
could  be  constructed  in,  even  if  the  powers  of  us  the  said  Company  to 
complete  the  same  were  still  in  force :  And  that  all  and  every  the  sum 
and  sums  of  money  applicable  to  the  purposes  of  the  said  York  &  N.  M., 
&c.,  Act,  1849,  which  can  in  reasonable  probability  come  to  the  posses- 
sion of,  or  be  disposable  by,  us  the  said  Company  will  fall  short  by  a 
very  large  sum  of  money,  and  not  less  than  100,000Z.,  of  the  aggregate 
sum  necessary  for  the  making  of  the  railway  authorized  by  the  said 
York  &  N.  M.,  &c.,  Act,  1849,  and-  which  we  the  said  Company  are  by 
the  annexed  writ  commanded  to  make,  and  necessary  for  the  making* 
of  the  same  railway  :  And  that,  by  reason  of  the  premises,  the  making 
by  us  of  the  said  railway  authorized  to  be  made  by  the  said  York  &  N. 
M.,  &c..  Act,  1846,  from  the  said  York  &  Scarborough  Railway  near  the 
city  of  York  to  or  near  Beverley  in  the  said  annexed  writ  in  that  behalf 
mentioned,  with  or  without  the  said  deviation  by  the  said  York  &  N. 
M.  Railway  Act,  1849,  at  the  time  of  the  issuing  of  the  said  annexed 
writ  was,  and  is,  impracticable  and  impossible :  Wherefore  we  the  said 
Company  cannot,  nor  could  we  at  the  time  of  the  coming  of  the  annexed 
writ  to  us,  nor  were  we  then,  nor  are  we,  by  law  liable,  or  bound  by 
the  said  acts  in  the  annexed  writ  mentioned,  or  any  of  them,  to  proceed 
to  purchase  the  lands  necessary  to  and  required  for  the  making  and 
completing  of  the  said  line  of  railway  by  the  said  York  &  N.  M.,  &c.,  Act, 
1849,  authorized  to  be  made  and  firstly  therein  described  as  aforesaid, 
or  to  proceed  to  make,  or  to  make,  or  complete,  the  said  line  pf  railway 
♦1  Qdl  ^^  ^^^  **^^  *annexed  writ  in  that  behalf  mentioned,  and  which 
^  we  are  thereby  commanded  to  proceed  to  make,  and  to  make 
and  complete. 
Demurrer.     Joinder. 

The  demurrer  was  argued  in  Trinity  term  (June  2d),  1852.(a) 
Hugh  fftlly  for  the  Crown, — This  case  must  be  governed  by  the  prin- 

(a)  Before  Lord  Campbell,  C.  J.,  Erlk,  and  Cromptov,  Jb.  Coleridge,  J.,  was  at  Gaildhnll. 
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siple  laid  down  in  Blakemore  v.  The  Glamorganshire  Canal  Navigation, 

1  Mylne  k  Keen,  154, 162,  3,(a)  and  adopted  in  Regina  v.  The  Eastern 
Counties  Railway  Company,  10  A.  &  E.  531,  546  (E.  C.  L.  R.  vol.  37), 
that  persons  who  obtain  acts  of  parliament  like  those  in  question  con- 
tract with  the  public  (represented  by  the  Legislature)  « to  do  and  submit 
to  whatever  the  Legislature  empowers  and  compels  them  to  do."  The 
force  and  application  of  this  principle  are  shown  also  in  Lee  v.  Milner, 

2  M.  4  W.  824,  839,  40,t  Rex  v.  Cumberworth,  3  B.  &  Ad.  108  (E.  C. 
L.  R.  vol.  23),  and  Rex  v.  Edge  Lane,  4  A.  &  E.  723  (E.  C.  L.  R.  vol. 
31):  it  is  recognised  in  Regina  v.  Caledonian  Railway  Company,  16 
Q.  B.  19  (E.  C.  L.  R.  vol.  72) :  and  it  prevails  though  the  statute  use 
permissive  words  only ;  Com.  Dig.  Parliament  (R.  22),  Rex  v.  Bar- 
low, 2  Salk.  609,  Regina  t^.  St.  Saviour's,  Southwark,  7  A.  &  E.  925 
(E.  C.  L.  R.  vol.  84).  Macdougall  v.  Paterson,  21  Law  J.  N.  S.  Com. 
Pleas,  p.  27,  Mich.  T.  1851,  is  a  late  authority  on  the  obligatory  effect 
of  the  word  «  may."  The  facts  appearing  on  this  mandamus  show  a 
contract  with  the  public,  and  at  all  events  with  the  persons  whose  lands 
are  affected,  to  make  a  railway  from  the  York  and  Scarborough  line 
*to  Beverley ;  and  the  Company  obtained  their  act  by  represent-  r^-iqc 
ing  that  the  making  of  such  a  railway  would  <<  be  attended  with  ^' 
local  and  public  advantage."  It  is  also  material  that  the  Company  here 
have  begun  the  railway.  Patteson,  J.,  says  in  Regina  v.  London  & 
North  Western  Railway  Company,  6  Rail.  Ca.  634,  644,  Easter  term, 
1861:  (J)  «If  the  Company  begin  to  make  the  railway,  then,  possibly, 
they  will  be  compelled  to  complete  it :  but  not,  if  they  have  never 
began."(<?) 

Hill  then  commented  upon  the  statements  in  the  return :  and,  as  to 
the  alleged  want  of  funds,  which  he  contended  was  no  answer  to  the 
writ,  he  referred  to  Regina  t^.  The  Trustees  of  the  Luton  Roads,  1  Q. 
B.  860  (E.  C.  L.  R.  vol.  41),  and  generally,  to  the  authorities  on  the 
same  point  cited  in  Regina  v.  London  k  North  Western  Railway  Com 
pany.  The  full  notice  of  these  points  in  the  judgment  of  the*  Court 
makes  it  unnecessary  to  pursue  the  argument  farther. 

Sir  F.  Kelly^  Solicitor-Greneral,  contra. — The  mandamus  calls  upon 
the  Company  to  complete  a  line  which  has  never  been  commenced.  The 
railway  contemplated  by  the  act  of  1846,  from  Clifton  to  Beverley,  has 
been  completed  as  far  as  Market  Weighton,  and  abandoned  as  to  the 
portion  from  Market  Weighton  to  the  highway  between  Elton  and 
Cherry  Burton.  Instead  of  this,  a  new  line  between  Market  Weighton 
and  that  ^highway  was  marked  out  by  the  act  of  1849 ;  and  this  r*iQ/» 
was  a  distinct  railway.     But,  supposing  the  new  line  to  be  the  *- 

(a)  See  the  paesage  cited,  p.  208,  post 

(6)  See  p.  199,  note  (a),  poet 

(c)  In  the  note  of  the  reporten  of  the  present  case,  the  dictum  is:  *'If  a  Company  obtain  an 
a<et  for  making  a  railway,  with  the  words  'it  shall  bo  lawful,'  it  may  be  they  are  not  bound  to 
tnake  it:  bat  it  is  another  thing  whether,  if  they  begin  it,  they  are  not  bound  to  make  it  accord, 
ing  to  the  Act" 

VOL.  I. — 18  M  2  B.  A  B. 
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same  for  the  purposes  of  the  case  as  the  line  of  1846,  the  Company 
cannot  be  compelled  to  execute  it  even  as  far  as  the  Cherry  Burton  road. 
It  would  now  be  impracticable  to  extend  it  farther ;  and  to  carry  it 
only  as  far  as  that  point  would  be  an  illegal  exercise  of  the  powers 
given  by  the  act  of  1846 ;  Regina  v.  The  Eastern  Counties  Railway 
Company,  10  A.  &  E.  631  (E.  C.  L.  R.  vol.  37).  If  the  Company  had 
been  willing  to  do  it,  they  might  have  been  restrained  by  injunction ; 
Cohen  v.  Wilkinson,  12  Beav.  126,  138,  1  Macn.  k  Gord.  481.  Even 
the  consent  of  the  shareholders  would  not  have  justified  it ;  Macgregor 
V.  Dover  and  Deal  Railway  Company.(a)  The  East  Anglian  Railway 
Company  t^.  The  Eastern  Counties  Railway  Company,  18  Law  Times, 
138,  Com.  Pleas,  Mich.  Vac.  1861,  is  to  the  same  effect.  No  instance 
can  be  shown  of  a  mandamus  to  complete  a  railway  in  part,  where  it 
was  impracticable  to  complete  the  whole. 

The  main  question,  however,  is,  whether  an  act  authorizing  a  Com- 
pany to  make  a  certain  railway  obliges  them  to  make  it.  Acts  of  this 
kind  use  obligatory  language  when  it  is  intended  that  a  duty  should  be 
prescribed,  permissive  where  the  intention  is  not  such.  Sects.*  46,  46 
of  Stat.  8  &  9  Vict.  c.  20  (Railways  Clauses  Consolidation  Act,  1846), 
are  instances.  There  is  the  same  diversity  in  the  particular  acts  now 
in  question.(6)  [Lord  Campbell,  C.  J. — The  question  is,  whether  the 
*1Q71  s^**^'^^y  compulsion  operates  where  the  Railway  *Company  have 
■■  taken  no  step  towards  performing  the  work.  That  was  lately 
raised  in  the  house  of  Lords  in  Sir  W.  C.  Anstruther  v.  East  of  Fife 
Railway  Company,  19  Law  Times,  130,  S.  C.  1  Macqueen,  98,  which 
is  reported,  very  accurately,  as  I  am  informed,  in  the  Law  Times.]  Rex 
V.  Proprietors  of  the  Birmingham  Canal  Navigation,  2  W.  BL  708,  ia  an 
authority  for  the  defendants  on  this  point. 

As  to  Blakemore  v.  The  Glamorganshire  Canal  Navigation,  1  Mylne 
&  K.  164 :  the  facts  there  differed  totally  from  those  of  the  present 
case :  a  canal  had  been  made ;  and  there  was  no  doubt  that  an  obliga- 
tion, to  some  extent,  expressly  imposed  on  the  Canal  company  by 
8tatute.((r)  [Erle,  J. — What  is  the  advantage  of  calling  the  obligation 
in  these  cases  contract  rather  than  duty  ?  The  expression  {d)  has  given 
rise  to  a  whole  line  of  argument  on  this  subject.]  The  phrase  does  not 
seem  accurate.  The  fact  is  merely  that,  in  such  cases,  the  Legislature 
grants  a  power,  to  be  exercised  under  certain  conditions.  [Lord 
Campbell,  C.  J. — The  fulfilment  of  a  duty  is  more  properly  the  sub- 
ject of  a  mandamus  than  the  fulfilment  of  a  contract.  The  expression 
<(  contract  with  the  public,"  which  is  often  used,  is  metaphorical.]    The 

(a)  Ex.  Ch.    Error  from  Q.  B.,  Trin.  term  (Jane  Ist),  1852. 

(6)  He  referred  to  stat  6  A  7  W.  4,  c.  Izxzi.,  8.  93,  luid  Mtat  9  4  10  Vict  e.  Izt.,  m.  7,  10,  13, 
IS.    It  isDot  thought  necessary  to  set  out  the  words. 

(e)  See  Ibid.  p.  167. 

{d)  See  the  language  of  Lord  Tbhterdkv,  to  the  same  effect,  in  Stourbridge  Canal  Companj 
•  Wheeley,  2  B.  A  Ad.  702. 
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correct  language  on  the  subject  is  that  of  Alberson,  B.,  in  Lee  v.  Mil- 
ner,  2  Y.  &  Coll.  Exch.  Equity,  611,  618,  9 :  "  Those  acts  of  Parlia- 
ment have  been  called  parliamentary  bargains  made  with  each  of  the 
land-owners.  Perhaps,  more  correctly,  they  ought  to  be  treated  as 
conditional  powers  given  by  Parliament  to  take  the  land  of  the  dif- 
ferent proprietors  through  whose  estates  *the  works  are  to  pro- 
ceed. Each  landholder,  therefore,  has  a  right  to  have  the 
powers  strictly  and  literally  carried  into  effect  as  regards  his  own  land, 
and  has  a  right  also  to  require  that  no  variation  shall  be  made  to  his 
prejudice  in  the  carrying  into  effect  the  bargain  between  the  under- 
takers and  any  one  else.  This  I  conceive  to  be  the  real  view  taken  of 
the  law  by  Lord  Eldon  in  the  case  of  Blakemore  v.  The  Glamorganshire 
Canal  Company,"  1  Mylne  k  K.  154 ;  on  which  Albbrson,  B.,  then 
comments. 

Regina  v.  The  Eastern  Counties  Railway  Company,  10  A.  &  E.  531 
(E.  C.  L.  R.  vol.  87),  was  ultimately  a  decision,  if  not  adverse,  at  least 
not  favourable  to  the  present  mandamus.  Lord  Denman  there,  in  his 
first  judgment,  applied  the  words  of  Lord  Eldon  to  a  state  of  facts  on 
which  they  did  not  properly  bear  f  and  assumed  the  point  in  dispute 
when  he  said  that  the  interference  of  the  Court  was  occasioned  by 
persons  <<  refusing  to  proceed  in  some  course  prescribed  by  law."  It 
is  not  certain  that  the  Legislature  always  does  contemplate  the  com- 
pletion of  these  undertakings.  The  common  clauses  for  cessation  of 
powers  show  the  contrary.  [Lord  Campbell,  C.  J. — Do  you  say  that 
a  Company  may  complete  part  and  abandon  the  rest,  without  a  special 
power  V]  Sect.  217  of  stat.  6  &  7  W.  4,  c.  Ixxxi.,  enacts  that,  if  the 
railway  and  works  authorized  by  that  statute  «<  shall  not  have  been 
made  and  completed,  unless  prevented  by  an  inevitable  accident," 
within  seven  years,  all  the  powers,  &c.,  given  by  that  act  shall  cease, 
except  as  to  so  much  (if  any)  of  the  work  as  shall  be  certified  to  have 
been  completed.  The  question  may  be  different  as  between  the  Com- 
pany and  a  shareholder  requiring  a  proper  application  of  funds,  so  far 


as  *they  will  go,  and  between  them  and  one  of  the  public  apply- 
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ing  for  a  mandamus.  [Lord  Campbell,  C*  J. — There  is  a  great 
distinction.]  Many  provisions  in  railway  acts  (as  clauses  relative  to 
bridges,  or  to  crossing  on  a  level)  are  imperative  if  the  railway  is  made 
and  reaches  a  certain  point,  but  cannot  become  so  otherwise. 

Stat.  8  &  9  Vict.  c.  18,  s.  16,  enacts  that,  where  the  undertaking  is 
to  be  effected  by  a  capital  subscribed  by  the  promoters,  the  whole  capi- 
tal must  be  subscribed  under  a  binding  contract  before  any  of  the 
compulsory  powers  for  taking  land  shall  be  put  in  force.  If  the 
Company  are  compeUable'  to  proceed  with  the  works  under  the  penal- 
ties of  disobedience  to  a  mandamus,  it  should  follow  that  the  sub- 
scribers might  be  called  upon  by  mandamus  to  pay  up  the  capital.  If 
the  words  « it  shall  be  lawful,"  or  equivalent  terms,  are  imperative  in 
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acts  of  this  kind,  the  most  entire  want  of  funds,  under  whatever  circum- 
stances, would  be  no  excuse.  [Lord  Campbell,  C.  J. — The  foundation 
of  the  mandamus  is  a  duty ;  and  that  may  be  absolute  or  qualified.] 

Hugh  Hill,  in  reply. — The  difficulty  suggested,  in  the  case  of  an 
absolute  want  of  funds,  was  considered  by  this  Court  in  Begina  v* 
London  &  North  Western  Railway  Company.(a)     As  to  the  meaning 

(a)  A  fall  report  of  this  ease,  and  of  Regina  v,  York,  Neweasde,  and  Berwick  Railway  Com- 
pany,  June  2d,  1851,  inyolring  the  same  question,  wilL  be  found  in  the  Queen's  Bench  Reports 
for  Easter  term,  1851.  But  it  may  be  convenient  to  insert  here  the  judgment  of  the  Court  in 
the  former  ease,  which  was  deliTered,  Bfay  7th,  1851,  by 

Lord  Campbbll,  0.  J. — ^In  this  case  we  are  of  opinion  that  the  defendants  are  entitled  to  our 
judgment.  The  objection  that  the  powers  of  tho  Company  for  the  oompuLsoiy  purchase  of  lands 
had  expired  before  the  writ  of  mandamus  issued  or  was  applied  for  seems  to  us  to  be  clearly 
decisive.  We  are  not  called  upon,  therefore,  to  decide  the  more  doubtful  questions,  whether 
there  lay  upon  the  Company  an  obligation  to  make  and  complete  the  road«  which  might  have 
been  enforced  by  mandamus,  or  whether  the  return  sufficiently  shows  a  want  of  funds  for  tha 
purpose,  or  how  fitf  this  want  of  funds  would  be  an  answer.  This  writ  of  mandamus,  which  is 
tested  the  22d  day  of  April,  1850,  commands  the  Company  immediately  to  purchase  the  lands 
necessary  for  making,  constructing,  executing,  and  completing  the  Birstal  Branch  Railway,  aod 
extension  thereof,  and  to  make,  construct,  and  complete  the  same  Birstal  Branch  Railway  and 
extension  thereof,  in  pursuance  of  the  provisions,  powers,  and  authorities  contained  in  the 
recited  acts  of  Parliament  The  special  act,  9  A  10  Vict  o.  oolzii.,  which  reeeired  the  Royal 
Assent  27th  July,  1846,  enacts,  by  sect  18,  'Hhat  the  powers  of  the  Company  for  the  compulsory 
purchase  of  lands  for  the  purposes  of  this  act  shall  not  be  exorcised  after  the  expiration  of  three 
years  from  the  passing  of  this  act;"  and,  by  sect  20,  that  the  "works  hereby  authorized  shall 
be  completed  within  five  years  from  the  passing  of  this  act,  and  on  the  expiration  of  such  period 
the  powers"  "granted  to  the  Company  for  executing  the  same  shall  cease  to  be  exercised,  except 
as  to  so  much  of  the  same  respectively  as  shall  then  be  completed." 

The  power  effectually  to  obey  the  command  in  the  writ  having  expired  in  July,  1840,  ought 
we,  in  the  Queen's  name  to  have  given  the  command  in  April,  1850?  On  full  consideraUon,  we 
think  not  A  writ  of  mandamus  supposes  the  required  act  to  be  possible  and  to  be  obligatory 
when  the  writ  issues.  Generally  speaking,  the  writ  suggests  facts  showing  the  obligation  and 
the  possibility  of  fulfilling  it;  a  return  pursuing  this  suggestion  and  traversing  it  is  good;  Rex 
V.  Commissioners  of  Sewers  in  Essex,  2  Stra.  763,  Rex  v.  Round,  4  A.  A  £.  139  (£.  C.  L.  R. 
vol.  31),  Rcj^  V.  Williams,  8  B.  A  C.  681  (E.  C.  L.  R.  vol.  15),  Rex  v.  Penrice,  2  Stra.  1235. 
The  supposed  obligation  here  is  founded  on  public  acts  of  pariiament,  which  are  recited  in  tha 
writ  and  return,  and  of  which  we  are  bound  to  take  judicial  notice.  If  they  show  that  the  Com- 
pany have  no  longer  power  to  do  the  act  commanded,  the  writ  is  bad.  What  power  have  the 
defendants  now  to  purchase  the  lands  necessary  for  making  a  line  of  railway  of  several  miles  ? 
A  peremptory  mandamus  going 'as  is  prayed,  no  excuse  can  afterwards  be  made,  and  the  defend- 
ants must  implicitly  and  fully  obey  it  under  pain  of  imprisonment  Supposing  that  they  were 
bound  to  pay  any  prices  which  might  be  demanded,  however  extortionate,  can  it  reasonably  b« 
supposed  that  all  the  landowners  along  the  line  will  be  willing  to  sell  at  any  price,  and  that 
none  of  them  are  under  disability  to  sell  ?  Mr.  KnowUa  oontended  that  Uie  return  should  hare 
shown  an  application  to  all  the  landowners,  and  a  refusal  by  them.  But  such  a  return,  and  the 
itfsues  arising  upon  it,  would  be  highly  inconvenient;  and,  if  all  had  promised  to  sell,  without 
a  binding  contract  having  been  entered  into,  they  might  afterwards  change  their  minds,  and 
the  defendants  might  be  subject  to  perpetual  imprisonment  for  not  doing  what  the  law  prohibits 
them  to  do.  It  was  then  said  that  they  have  violated  the  acts  of  Parliament  by  not  duly  com- 
pleting the  whole  of  the  railway,  and  that  they  ought  not  to  be  allowed  to  make  the  objection 
which  amounts  to  taking  advantage  of  their  own  wrong.  But,  assuming  that  they  were  under  the 
obligation  contended  for,  and  that  they  are  liable  to  be  punished  by  indictment  for  a  breach  of 
it,  how  can  we  say  that  the  remedy  now  is  to  command  them  to  do  what  they  have  no  l<mger 
the  power  to  do,  however  obediently  they  may  be  inclined  ?  Reliance  was  very  properly  placed 
on  the  case  of  Regina  v.  The  Birmingham  and  Gloucester  Railway  Company,  2  Q.  B.  47  (B.  C 
L.  R.  vol.  42),  which  at  first  sight  seems  an  authority  in  favour  of  the  mandamus ;  but,  when 
properly  examined,  it  will  be  found  on  this  point  to  be  entitled  to  little  weight  The  great 
struggle  there  was,  whether  the  turnpike  road,  when  restored,  must  be  as  wide  as  it  had  formerly 
been.    There  the  notice  to  do  the  act  had  been  given  as  early  as  possible;  and  the  act  to  be 
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of  words  *which  may  be  permissive  or  obligatory,  if  there  be  an  [*200 
ambiguity  the  construction  must  be  in  favour  of  the  *public,  p^^^/.^ 
and  against  the  Company,  who  have  obtained  the  act  for  their  ^ 
own  benefit ;  Webb  v.  The  Manchester  and  Leeds  Railway  Company, 
4  Mylne  &  Cr.  116,  120;  Priestley  v.  Foulds,  2  Man.  &  G.  175  (E. 
C.  L.  R.  vol.  62);  (a)  The  Clarence  Railway  Company  v.  The  Great 
North  of  England,  &c.,  Railway  Company,  4  Q.  B.  46  (E.  C.  L.  R. 
vol.  45) ;  and  to  the  exclusion  of  other  parties  who  might  be  desirous 
of  the  same  advantages.  In  Sir  W.  C.  Anstruther  v.  East  of  Fife 
Railway  Company,  1  Macqneen,  98,  there  was  no  decision  on  the  point 
now  *before  the  court.  Cohen  v.  Wilkinson,  12  Beav.  125,  r^o/xo 
138,  1  Macn.  &  G.  481,  is  an  authority  for  this  mandamus.  ^ 
There  an  injunction  was  granted,  at  the  instance  of  a  shareholder,  to 
prevent  the  company  from  making  a  railway  to  a  point  short  of  that 
originally  contemplated:  but  it  was  admitted  that  shareholders  and 
the  public  had  their  respective  rights ;  and  persons  not  shareholders 
may,  in  such  a  case,  insist  upon  the  work  being  carried  on  to  a  given 
point,  leaving  it  open  to  the  Company  (as  was  said  by  Lord  Cottex- 
HAM,  C,  in  Cohen  v.  Wilkinson)  to  complete  the  whole. 

Our.  adv.  vUlt. 

In  this  term  (November  16th),  the  Court  being  divided  in  opinion, 
separate  judgments  were  delivered  by  Erle,  J.,  and  by  Lord  Camp- 
bell, C.  J.,  and  Cbompton,  J.,  as  follows. 

Erlb,  J. — Upon  this  record,  the  material  facts  appear  to  be  these. 
The  defendants  had  obtained  an  Act  of  Parliament  making  it  lawful 
for  them  to  construct  a  railway  from  York  through  Market  Weighton 
to  Beverley,  and  giving  them  the  usual  powers  for  that  purpose ;  and 
they  had  completed  and  opened  a  part  of  the  line  as  far  as  Weighton, 
and  had  not  begun  upon  the  remainder.  As  to  three  miles  of  this 
remainder  nearest  to  Beverley,  the  powers  under  the  Act  had  expired, 
and  the  mandamus  related  to  the  making  of  a  part  only  of  this  re- 
mainder, running  through  a  thinly  peopled  district,  and  ending  in  the 
village  of  Burton,  without  ulterior  railway  communication.  One  of  the 
applicants  was  a  landholder  who  had  land  upon  the  line,  both  between 
♦York  and  Weighton,  and  also  between  Weighton  and  Bever-  r^tonq 
ley,  and  a  part  of  his  land  had  been  used  for  the  part  of  the  ^ 
line  that  was  complete. 

Upon  these  facts,  the  defendants  contend  that  no  legal  obligation  lo 

done  WM  merely  to  restore  the  turnpike  road  to  its  former  width,  which  apparently  required  no 
purchase  of  land  either  voluntary  or  compulsory.  In  the  present  cast  the  prosecutors  were 
guilty  of  laches  by  giving  no  notice  to  do  the  act  till  the  power  of  doing  it  was  expiring,  and 
Dot  applying  for  the  mandamus  till  a  considerable  time  after  the  power  had  expired.  In  tho 
former  ease  the  Company  might  reasonably  have  been  expected  to  be  able  to  do  the  act  without 
any  power  of  compulsoiy  purchase ;  but  in  the  present  ease  this  is  a  mere  impossibility. 

We  therefore  think  that  both  on  principle  and  authority  our  Judgment  must  be  for  the  defend  • 
aoCa.  Judgment  for  defendants. 

(a)  See  p.  190. 
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complete  the  line  of  railway  is  shown ;  and,  in  answer  thereto,  the 
prosecutors  allege,  first,  that  the  obligation  was  created  by  the  statute 
alone,  and,  secondly,  by  the  statute  together  with  the  subsequent 
facts. 

The  first  ground  is  of  wide  application,  and  inyolves  important  con- 
sequences to  valuable  property.  It  assumes  that  all  private  acts  of 
Parliament  granting  to  applicants  powers  of  compulsory  purchase  of 
lands,  and  other  powers  for  the  purpose  of  executing  a  projept  repre- 
sented to  be  beneficial  to  the  public,  impose  the  legal  duty  upon  the 
grantees  of  doing  all  that  they  are  so  empowered  to  do  until  the  project 
is  executed,  and  in  caee  of  oipission  make  the  grantees  liable  to  indict- 
ment, and  to  action  at  the  suit  of  any  party  who  is  specially  damaged, 
and  also  liable  to  be  called  on  for  specific  performance  of  their  project 
by  mandamus. 

If  the  duty  is  supposed  to  be  created  by  the  statute,  the  question 
must  be  decided  by  the  words  of  the  statute,  construed  according  to 
ordinary  rules,  and  must  depend  upon  the  intention  of  the  Legislature, 
to  be  collected  therefrom.  And,  according  to  my  understanding  of  this 
statute,  the  legal  duty  of  completing  the  projected  railway  was  not 
imposed  thereby. 

The  language  in  respect  of  making  the  railway  is  permissive,  not 
imperative,  the  distinction  between  permissive  and  imperative  language 
being  maintained  throughout  the  statutes  on  this  subject.  Imperative 
*204.1  ^^^S'^*?^  ^s  ^^  when  a  clear  duty  is  to  be  executed;  *and  per- 
-*  missive  language  in  common  understanding  would  express  that 
the  matter  is  to  be  optional.  Thus  the  company  are  permitted  at  their 
option  to  take  lands,  turn  roads,  alter  streams,  and  exercise  other 
powers,  and  these  matters  are  made  lawful  for  them;  but  they  are 
commanded  to  make  compensation  for  lands  taken,  to  substitute  new 
roads  for  those  they  turn,  and  to  perform  other  conditions  relating 
to  the  exercise  of  the  powers :  and  these  matters  are  required  from 
them. 

Also,  where  there  is  reason  for  departing  from  the  usual  course,  and 
the  duty  of  completing  the  railway  is  intended  to  be  absolutely  or  con- 
ditionally imposed,  imperative  language  has  been  substituted  for  per- 
missive, and  companies  have  been  required  to  make  their  lines.  The 
provisions  prohibiting  the  commencement  of  operations  till  the  capital 
has  been  subscribed  for,(a)  and  putting  an  end  to  the  powers  after  the 
lapse  of  three  or  five  years  if  the  railway  is  not  then  completed,  indicate 
that  the  Legislature,  instead  of  creating  an  absolute  duty,  granted  a 
privilege  to  be  exercised  at  option  upon  a  contingency  within  a  limited 
time.  The  statute  is  passed  on  the  assumption  that  th^  undertaking 
will  be  profitable,  and  that  therefore  the  work  will  be  willingly  con- 
tinued :  and  when  the  completion  would  be  attended  with  loss  the  general 

(a)  Stat  8  A  9  Viot  o.  18,  s.  16. 
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pnblic  interest  is  against  the  completion,  though  the  interest  of  some 
of  the  adjacent  landowners  may  be  promoted  in  sinking  the  capital  of 
others  for  the  improvement  of  their  estates.  There  seems  to  me  to  be 
DO  ground  for  the  notion  that  the  powers  granted  to  the  company  ought 
to  be  regarded  in  the  light  of  a  consideration  for  undertaking  an  onerous 
duty.  Generally  speaking,  they  are  no  boon  unless  they  *lead  moQ^ 
to  a  profitable  undertaking.  Thus  the  power  of  taking  land  on  ^ 
the  terms  of  paying  both  its  market  value,  and  compensation  for  damage, 
and  restoring  it  at  a  less  price  if  no  railway  is  made,  or  the  power  of 
turning  roads  and  streams  with  a  present  substitution  and  a  future 
restoration,  give  no  advantage,  and  are  not  desirable  unless  as  a  means 
to  a  profitable  end.  Every  step  from  preparing  for  applying  to  Par- 
liament until  the  opening  of  the  line  is  a  loss  of  labour  and  capital 
consented  to  by  the  company  for  the  privilege  of  attempting  to  make 
a  profitable  work  in  the  end,  which  privilege  is  granted  by  Parliament 
because  the  profit  (if  any)  must  be  attained  through  the  promotion  of 
the  public  convenience. 

Also,  equaUy  groundless  in  my  opinion  is  the  notion  that  the  consent 
of  some  of  the  landowners  to  their  lands  being  bought  for  a  price  com- 
pensating for  all  value  and  all  damage  is  a  consideration  for  each  land- 
owner on  the  line  to  demand  the  outlay  of  the  Company's  funds  for  the 
benefit  of  his  estate,  against  the  interest  of  the  shareholders,  and 
possibly  against  the  wish  of  many  of  his  neighbours.  The  different 
landowners  may  have  different  rights ;  a  landowner  may  oppose  the  Bill, 
and,  after  it  has  passed,  insist  upon  t)ie  utmost  for  value  and  damage 
in  respect  of  land  taken ;  or  he  may  oppose  till  his  consent  is  bought 
at  the  best  price  he  can  get  for  it ;  and  he  may  also  insist  on  the  utmost 
for  value  and  damage ;  or  he  may  consent  to  the  Bill,  and  to  take 
agricultural  value  for  his  land,  and  receive  payment  in  shares.  In  the 
first  and  second  instances,  he  would  seem  to  me  to  have  no  ulterior 
right  beyond  the  restoration  of  his  land  if  no  railway  is  made.  In  the 
last  case,  there  may  be  a  civil  right  against  the  other  shareholders,  to 
require  that  *the  shares  should  be  paid  up,  and  the  funds  applied  r^oQQ 
in  the  best  manner  for  the  project ;  and  a  mandamus  may  be  so  ^ 
framed  as  to  be  a  beneficial  remedy  for  the  enforcement  of  this  and 
other  civil  rights  resembling  rights  from  contract.  But  the  prosecutors 
of  the  present  writ  have  no  such  case :  they  rely,  partly  on  a  breach 
of  public  duty  for  which  any  one  may  indict,  and  partly  on  the  private 
wrong  of  suffering  special  loss  from  not  having  the  benefit  of  railway 
communication  for  their  land,  for  which  an  action  would  lie,  and  partly 
on  the  assumption  of  a  quasi  contract  between  each  landowner  and  the 
Company.  But  that  I  think  neither  of  the  two  first  points  would  sup- 
port the  writ ;  and  the  mere  fact  of  being  a  landowner  on  the  line  is 
not  sufficient  to  establish  the  third. 

For  these  reasons,  I  come  to  the  conclusion  that  the  present  writ 
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cannot  be  sustained  on  the  first  gfound  above  mentioned,  viz.,  that  the 
statute  alone  created  the  duty :  and  indeed,  upon  the  argument  in  this 
case,  this  ground  was  not  at  all  relied  on. 

Then,  was  the  duty  in  question  created  by  the  statute  together 
with  the  subsequent  facts ;  that  is,  by  the  statute,  followed  by  the 
exerdse  of  some  of  the  compulsory  powers  granted  thereby  ?  In  dispos- 
ing of  this  question,  I  beg  to  confine  myself  to  the  facts  of  this  case ; 
and,  although  they  are  not  in  my  judgment  suflteient  to  support  this 
writ,  still  many  cases  may  occur  where  the  exercise  of  some  of  the  com- 
pulsory powers  may  create  a  duty  to  be  enforced  by  mandamus.  Here 
a  part  of  the  proposed  line,  as  far  as  there  was  any  prospect  of  profit, 
has  been  made ;  the  residue  has  been  abandoned,  not  from  any  cormpt 
motive  of  favour,  or  ill  will,  nor  with  any  deception  or  bad  faith,  but 
because  Beverley  has  other  railway  accommodation,  and  the  district 
from  ^Weighton  to  Burton  alone  would  not  repay  the  necessary 
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expenditure.    Where  the  defendants  have  taken  land,  they  have 


made  and  opened  a  railway;  and  where  they  have  abandoned  their 
project  they  have  taken  away  no  existing  public  right ;  they  merely  leave 
the  district  in  its  former  state.  To  ascertain  whether  the  duty  arises 
upon  these  facts,  recourse  must  again  be  had  to  the  statute ;  for  the 
facts  taken  by  themselves  are  wholly  inoperative  to  originate  the  sup- 
posed duty :  the  statute  might  attach  any  legal  consequence  to  them ; 
but  unless  they  have  a  statutable  force,  they  operate  nothing.  Now 
throughout  the  statute  no  provision  is  found  to  the  effect  contended 
for :  there  js  no  enactment  requiring  the  completion  of  the  whole  if  a 
part  is  begun,  and  no  indication  of  an  intention  in  the  Legislature  that 
this  increased  responsibility  should  arise  from  the  exercising  of  any  of 
the  powers,  or  the  making  of  part  of  the  line.  The  suppositions,  that 
the  prosecutors  consented  to  the  bill  before  Parliament  in  the  expecta- 
tion of  the  whole  line  being  made,  or  that  the  incomplete  line  is  an 
inconvenience  or  desight  to  the  neighbourhood,  are  no  origin  for  a  legal 
duty  to  complete  the  line.  They  are  considerations  which  might  guide 
Parliament  in  respect  of  imposing  that  duty ;  but,  if  there  are  no 
words  in  the  act  that  can  be  justly  construed  to  create  it,  these  con- 
siderations do  not  authorise  the  Court  to  decide  that  such  a  duty  was 
created. 

The  obligation  arising  from  taking  land  to  make  a  railway  thereon 
appears  to  me  fulfilled  by  making  and  opening  an  available  railway  as 
far  as  the  land  is  taken :  and  the  owner  of  land  so  taken  does  not  in  my 
opinion  acquire  a  better  right  than  other  landowners  in  respect  of  his 
land  on  the  line  that  has  been  abandoned. 

♦•^n«l       *This  brings  me  to  the  consideration  of  the  main  ground  of  the 
-"  prosecutors,  namely,  Lord  Eldon*s  words  in  Blakemore  v.  Gla- 
morganshire Canal  Company,  1  Mylne  &  Keen,  162 ;  who,  speaking  of 
acts  obtained  by  companies  for  private  undertakings,  says :  <<  When  I 
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look  upon  these  acts  of  Parliament,  I  regard  them  all  in  the  light  of 
contracts  made  by  the  Legislature,  on  behalf  of  every  person  interested 
in  anything  to  be  done  under  them ;  and  I  have  no  hesitation  in  assert- 
ing that  unless  that  principle  is  applied  in  construing  statutes  of  this 
description,  they  become  instruments  of  greater  oppression  than  any- 
thing in  the  whole  system  of  administration  under  our  constitution. 
Such  acts  of  parliament  have  now  become  extremely  numerous ;  and, 
from  their  number  and  operation,  they  so  much  alTect  individuals,  that 
I  apprehend  those  who  come  for  them  to  Parliament,  do,  in  effect,  under- 
take that  they  shall  do  and  submit  to  whatever  the  Legislature  em- 
powers and  compels  them  to  do ;  and  that  they  shall  do  nothing  else : — 
that  they  shall  do  and  shall  forbear  all  that  they  are  thereby  required 
to  do  and  to  forbear,  as  well  with  reference  to  the  interests  of  the  pub- 
lic, as  with  reference  to  the  interests  of  individuals." 

Lord  Eldon  is  supposed  to  have  here  laid  down  that  companies  can 
be  compelled  to  do  all  that  they  are  empowered  to  do  under  their  act : 
but  his  words  do  not  bear  this  meaning.  He  says,  the  companies  shall 
do  whatever  the  Legislature  empowers  and  compels  them  to  do :  whereas 
he  is  supposed  to  say,  they  shall  do  whatever  the  Legislature  either 
empowers  or  compels  them  to  do.  It  cannot  be  supposed  that  the 
learned  Judge  meant  to  construe  words  of  permission,  *empower-  r^onq 
ing  an  act,  to  be  words  of  command,  requiring  that  act,  if  the  ^ 
Legislature  did  not  so  intend.  The  supposed  principle  was  not  involved 
in  the  judgment  he  was  pronouncing  relating  to  the  surplus  water  of  the 
canal ;  because  the  duty  of  leaving  that  surplus  water,  and  the  right  of 
taking  it,  were  created  by  appropriate  words  in  the  statute  then  in 
question:  and  the  point  for  judgment  was  the  meaning  of  << surplus 
water." 

The  words  occur  when  the  learned  Judge  is  disposing  of  the  question, 
whether  Mr.  Blakemore's  right  to  this  water  under  the  statute  was 
affected  by  the  quality  of  his  right  before  the  statute.  This  of  course 
is  answered  in  the  negative ;  for  the  statute  is  the  origin  of  a  new  right 
created  thereby,  and  such  a  new  right  is  unaffected  by  old  rights  pre- 
vious to  the  statute,  inconsistent  therewith.  If  the  learned  Judge 
regarded  these  statutes  in  the  light  of  contracts,  because  rights  created 
by  such  statutes  are  as  original  as  rights  created  by  contract,  the  ob- 
servation is  relevant,  and  is  assented  to  as  soon  as  understood.  The 
same  remark  would  apply  to  the  concluding  observation,  if  he  meant 
that  a  company  must  do  what  the  Legislature  compels  it  to  do,  that  is, 
must  obey  the  law.  Both  propositions  are  too  obvious  to  require  expres- 
sion. But,  if  the  learned  Judge  is  taken  to  mean  that  words  in  the 
class  of  statutes  he  referred  to  should  receive  a  construction  different 
from  their  ordinary  meaning,  upon  the  ground  that  such  statutes  would 
be  a  source  of  the  greatest  oppression  if  construed  as  usual,  I  think  his 
meaning  has  been  misunderstood ;  and  such  doctrine  seems  to  me  to  h% 
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altogether  erroneous :  the  attempt  to  introdace  the  incidents  of  a  sup- 
posed contract  between  the  company  and  other  persons,  and  to  regard 
the  statute  in  the  light  of  such  *con  tract,  leads  to  confusion  in 
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reasoning ;  while  the  suggestion  of  the  danger  of  the  greatest 


oppression  unless  a  new  principle  of  construction  should  be  adopted 
against  companies  creates  an  unjust  prejudice  in  feeling. 

This  passage  has  been  often  cited :  at  times  in  the  sense  that  the 
company  must  do  what  their  statute  requires  them  to  do,  in  which  it  is 
harmless ;  at  other  times  in  the  sense  that  they  must  do  all  that  their 
act  empowers  them  to  do.  In  the  latter  sense,  they  were  the  founda- 
tion for  the  first  decision  in  Regina  v.  The  Eastern  Counties  Railway 
Company,  10  A.  &  E.  581  (E.  C.  L.  R.  vol.  87),  where  the  writ  was 
issued  commanding  the  completion  of  the  whole  line :  because  the  statute 
empowered  the  Company  to  make  the  whole  line,  therefore  it  was  con- 
strued to  require  it.  This  ground  was  again  repeated  when  the  peremp- 
tory mandamus  was  applied  for  and  refused  by  reason  of  some  infor- 
mality in  the  first  writ :  (a)  but  it  was  then  accompanied  by  the  observa- 
tion that  the  case  was  in  some  respects  new ;  and  that  its  circumstances 
admitted  of  some  doubt  whether  the  power  of  the  Court  ought  to  be 
applied  to  them. 

It  is  upon  these  authorities  that  the  present  application  for  the  first 
instance  of  issuing  a  peremptory  writ  of  mandamus  to  complete  a  rail- 
way is  rested. 

On  the  other  side  is  the  observation  of  Lord  Mansfield,  in  Rex  v. 
The  Proprietors  of  the  Birmingham  Canal  Navigation,  2  W.  Bl.  708, 
where  a  writ  to  the  same  effect  as  the  present  was  applied  for  on  stronger 
grounds  than  exist  here,  but  refused  by  that  eminent  Judge,  in  these 
words :  "  The  act  imports  only  an  authority  to  the  proprietors,  not  a 
*9in  ^®™™*^^*  They  may  desert  *or  suspend  the  whole  work,  and  a 
-*  fortiori  any  part  of  it."  In  Rex  v.  The  Severn  k  Wye  Railway 
Company,  2  B.  &  Aid.  646,  the  defendants  destroyed  a  railway,  it  being 
a  public  highway  which  the  applicants  had  used  and  required  to  use 
again :  the  writ  therefore,  commanding  the  reinstatement  of  it  for  the 
use  of  those  who  had  a  clear  right  to  it,  was  in  ordinary  course ;  the 
duty  and  right  were  admitted  to  be  clear ;  and  the  only  objection  was 
that  the  complainant  had  a  remedy  by  indictment :  but  a  mandamus  to 
restore  was  considered  to  be  better  redress :  still,  in  granting  the  man- 
damus so  to  restore,  the  Court  expressly  refused  to  command  the  main- 
taining of  the  way  after  restoring,  although  by  the  statute  the  Com- 
pany were  empowered  to  maiatain,  as  well  as  to  make  the  way. 

Upon  this  review,  there  appears  to  be  no  precedent  for  issuing  the 
writ  now  prayed  for ;  and  no  instance  has  been  cited  of  an  indictment 
or  action  upon  the  supposed  principle  which  is  the  foundation  of  the 
prosecutors'  case.  This  absence  of  any  precedent  is  equivalent  to  an 
authority  against  the  existence  of  the  principle;   the  occasions  for 
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bringing  the  principle  into  action,  if  it  had  existed,  having  been 
extremely  numerous.  The  cases  at  law  in  which  the  principle  has  been 
under  judicial  consideration  have  been  mentioned  above ;  and  the  cases 
in  equity  bear  rather  upon  the  rights  of  shareholders  inter  se  than  upon 
the  duties  of  the  companies  towards  the  public.  And,  upon  the  whole, 
the  balance  of  authority  appears  to  me  to  be  against  the  prosecutors. 

Considerations  of  convenience  tend  to  the  same  conclusion.  If  the 
writ  is  refused,  it  will  be  for  the  Legislature  in  future  to  declare  by 
clear  words  what  *duty  is  to  be  created,  when  it  is  to  come  into  j-^^-i  o 
operation,  and  how  to  be  enforced ;  and  the  law  will  be  known.  ^ 
If  the  writ  is  granted,  many  questions,  relating  as  well  to  the  rights 
and  duties  of  directors,  as  also  to  the  remedy  by  mandamus  for  enforcing 
specific  performance  of  very  complicated  duties,  will  remain  to  be  settled 
hereafter  by  the  discretion  of  the  Court ;  and,  in  the  mean  time,  the 
law  as  to  these  important  matters  will  be  left  in  uncertainty;  and 
facilities  for  harassing  by  malicious  litigation  will  be  at  the  disposal  of 
those  who  have  ill  will  against  a  company. 

In  the  present  case  there  is  a  further  defence,  on  the  ground  that 
the  mandamus  requires  an  incomplete  work,  which  would  probably 
remain  useless.  But,  after  expressing  my  opinion  on  the  general  grounds, 
it  is  needless  to  advert  further  to  this  point.  And  I  think  the  judgment 
should  be  for  the  defendants. 

Lord  Campbell;  C.  J. — The  first  question  to  be  considered  in  this 
case  is,  whether  the  writ  of  mandamus  be  good  upon  the  face  of  it. 

The  defendants,  having  been  incorporated  by  act  of  Parliament  in 
the  reign  of  William  the  Fourth,  under  the  title  of  <«  The  York  k  North 
Midland  Railway  Company,"  obtained  another  act  of  Parliament  in  the 
year  1846,  which,  reciting  that  « it  would  be  attended  with  local  and 
public  advantage  if  a  railway  were  formed  from  the  line  of  the  York  & 
Scarborough  Railway  at  or  near  the  city  of  York  to  Beverley"  by  Mar- 
ket Weighton,  and  that  they  were  <<  willing  to  execute  the  same,"  gives 
them  for  this  purpose  all  the  powers  conferred  by  their  former  special 
acts  and  by  the  Railways  Clauses  Consolidation  Act,  with  powers  to 
borrow  additional  *sum8  of  money,  and  enacts,  that  <Mt  shall  be  r,|coio 
lawful  for  the  said  Company  to  make  and  maintain  the  said"  '- 
railway  <<in  the  lines  and  upon  the  lands  delineated"  in  the  plans  and 
described  in  the  books  deposited  with  the  clerks  of  the  peace,  «  and  to 
enter  upon,  take,  and  use  such  of  the  said  lands  as  should  be  necessary 
for  such  purpose." 

It  appears  that  the  Company  actually  made  this  branch  as  far  as  from 
York  to  Market  Weighton,  about  two-thirds  of  the  whole  distance  to 
Beverley ;  and  so  far  it  was  open  to  the  public.  They  then,  in  the 
year  1849,  obtained  another  act  to  enable  them  to  divert  this  line  from 
its  former  direction  between  Market  Weighton  and  Cherry  Burton,  a 
place  about  three  miles  from  Beverley. .  This  act,  reciting  that  it  would 
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be  of  advantage  if  part  of  the  said  line  between  Market  Weighton  and 
Beverley  were  diverted,  and  if  the  part  rendered  unnecessary  by  such 
diversion  were  abandoned,  and  that  the  Company  were  willing  to  make 
such  diversion,  gives  all  the  powers  of  the  former  railway  acts  for 
making  this  diversion,  and  enacts  that  it  shall  be  lawful  for  the  Com- 
pany to  make  and  maintain  the  said  railway  in  the  line,  and  upon  the 
lands,  described  in  certain  new  books  of  reference,  and  to  enter  upon, 
take,  and  use  such  of  the  said  lands  as  shall  be  necessary  for  such  pur- 
pose. 

The  mandamus,  after  setting  out  the  material  parts  of  these  acts  of 
Parliament,  alleges  that,  although  a  reasonable  time  for  completing  the 
railway  mentioned  in  the  last  act  had  elapsed,  the  Company  had  not 
made  it,  and  had  abandoned  all  intention  to  make  and  complete  it. 
Allegations  are  then  introduced,  that  David  Burton,  one  of  the  prose- 
cutors, at  the  time  of  the  passing  of  the  act  of  1846  was,  and  still  is, 
♦2141  ^^^^^  ^^  lands  over  which  by  that  act  *the  railway  was  to  pass. 

^  and  authorized  to  be  abandoned  by  the  act  of  1849,  and,  at  the 
passing  of  the  latter  act,  he  was  and  still  is  owner  of  other  lands  which 
the  line  described  in  the  act  of  1849  would  pass  over,  as  shown  in  the 
books  of  reference ;  and  that  John  Leaing,  at  the  time  of  the  passing 
of  these  acts,  was,  and  still  is,  owner  of  lands  which  the  Company  were 
authorized  to  takq ;  and  that  a  portion  of  his  lands  had  been  required 
by  the  Company,  and  had  been  by  him  conveyed  to  the  Company  for 
the  purposes  aforesaid ;  and  that  the  remaining  portion  of  his  lands 
was  much  lessened  in  value  by  reason  of  the  non-completion  of  the 
said  line  of  railway;  and  that  the  compulsory  powers  of  the  act  of 
1846  had  been  duly  extended  for  two  years ;  and  that  Burton  and 
Leaing  were  desirous  that  the  line  should  be  completed ;  and  that  the 
completion  of  the  same  would  be  of  great  public  benefit  and  advantage, 
by  affording  to  the  inhabitants  of  the  said  towns  of  Beverley  and  Cherry 
Burton,  and  the  surrounding  districts,  means  of  easy  and  speedy  com- 
munication with  York  and  the  North  of  England,  and  Selby  and  the 
West  of  England,  and  the  inhabitants  of  the  districts  intervening 
between  Market  Weighton  and  Cherry  Burton  means  of  easy  and  speedy 
communication  with  Beverley,  and  with  Hull,  DriflSeld,  and  Bridlington, 
Scarborough,  Whitby,  and  Malton.  The  writ,  after  further  alleging 
a  request  to  the  Company  by  Burton  and  Leaing  to  complete  the  line 
of  diversion  mentioned  in  the  act  of  1849,  and  a  refusal  so  to  do,  pro- 
ceeds to  command  the  Company  to  complete  the  railroad  from  Market 
Weighton  to  Cherry  Burton,  or  to  show  cause  to  the  contrary. 

The  portion  of  the  line  between  Market  Weighton  and  Cherry  Burton, 
♦•91  rT  ^0  which  the  mandamus  applies,  is  not  *to  be  considered  a  sepa- 

-*  rate  railway,  or  even  a  separate  branch  of  railway,  but  is  clearly 
to  be  treated  as  if  in  its  present  direction  it  had  been  included  in  the 
act  of  1846,  the  powers  of  compulsory  purchase  for  making  it  bein^ 
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extended  to  the  13th  July,  1852,  although  the  powers  of  compulsory 
purchase  for  making  the  remainder  of  the  line,  from  Cherry  Burton  to 
Beverley,  expired  on  the  18th  of  June,  1849.  Under  these  circum- 
stances, are  the  prosecutors  prim&  facie  entitled  to  this  mandamus  ? 

To  answer  this  question,  it  is  unnecessary  to  decide  whether  a  Com- 
pany, incorporated  by  an  act  of  Parliament  which  says  « that  it  shall 
be  lawful  for  them  to  make  a  certain  railway,"  are  bound  to  make  it,  if 
they  have  never  availed  themselves  of  the  extraordinary  powers  con- 
ferred upon  them,  and  they  had  come  to  a  resolution  entirely  to  aban- 
don the  undertaking  before  they  had  begun  to  execute  it.  Even  if  it 
were  conceded  that,  down  to  the  time  when  the  Company  in  fact  exer- 
cise the  extraordinary  powers  conferred  upon  them  over  the  property 
and  rights  of  others,  the  power  to  do  so  may  be  only  permissive  and 
discretionary,  a  different  state  of  affairs  arises  when  they  have  actually 
begun  to  exercise  these  powers,  when  they  have  taken  land  by  compul- 
sion under  the  act,  and  when  they  have  made  and  opened  a  part  of  the 
railway.  Tney  are  not  in  the  situation  of  purchasers  of  land  with 
liberty  to  convert  it  to  any  purpose,  or  to  allow  it  to  lie  waste.  They 
are  allowed  to  purchase  it  only  for  the  purpose  of  a  railway  :  and,  when 
they  do  purchase  it  under  the  compulsory  powers  conferred  upon  them 
(which  we  have  held  that  they  do  when  they  serve  a  notice  that  they 
require  the  land),  I  am  clearly  of  opinion  that  they  enter  into  a  con- 
tract to  construct  a  railway  upon  it.  It  was  only  *with  a  view  p^^-  ^ 
to  the  construction  of  a  railway  that  the  compulsory  powers  were  *- 
conferred ;  and  there  must  be  an  obligation  on  the  Company  to  apply 
the  land  so  obtained  to  this  and  to  no  other  purpose.  But  this  contract 
with  an  individual  landowner  cannot  be  performed  by  merely  laying 
rails  over  the  section  of  land  taken  from  him.  It  was  never  intended 
that  he  should  be  left  with  a  high  mound  or  a  deep  cutting  running 
through  the  middle  of  his  estate,  and  neither  leading  from  or  to  any 
other  terminus.  What  then  are  to  be  the  termini?  Surely,  those 
specified  in  the  railway  act.  The  Legislature  contemplated  the  comple- 
tion of  this  railway  when  it  passed  the  act.  The  enjoyment  of.  such  a 
railway  is  part  of  the  compensation  given  to  the  landowner  for  depriving 
him  of  his  property  against  his  will,  and  may  in  many  cases  be  fairly 
taken  into  consideration  in  estimating  the  compensation  he  is  to  receive. 
A  railway  being  partly  made,  the  public  have  likewise  an  interest  that 
it  should  be  completed.  The  powers  given  to  cross  ancient  highways, 
and  to  construct  the  railway,  would  often  be  prejudicial  to  the  public  if 
only  partially  exercised :  and  it  cannot  be  left  to  the  Company  capri- 
ciously, or  from  interested  motives,  to  abandon  parts  of  the  specified 
line,  and  thereby  to  deprive  the  inhabitants  of  particular  towns  or  dis- 
tricts of  the  benefit  which  was  intended  for  them. 

The  interest  of  shareholders  is  not  considered  in  this  particular  man- 
damus :  but  I  may  here  observe  that,  as  to  the  shareholders,  the  Com- 
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panj  may  contract  an  obligation  to  complete  a  railway  which  they  have 
began ;  for  not  only  have  all  the  shareholders  a  common  interest  that 
the  undertaking  should  be  completed,  but  particular  classes  of  them 
^^--^  may' have  taken  shares,  and  paid  *calls,  with  a  view  to  the  rail- 
^  road  coming  to  their  localities  ;  and  they  would  be  very  much 
aggrieved  if  only  a  part  of  it  was  constructed,  from  which  they  would 
receive  no  accommodation. 

Is  it  not  then  the  duty  of  the  Railway  Company  to  complete  the  line 
specified  in  their  act  of  Parliament,  they  having  represented  to  the 
Legislature  that  the  making  of  the  whole  of  it  <<  would  be  attended  with 
local  and  public  advantage,"  and  that  they  were  willing  to  make  the 
whole,  and  they  having  obtained  from  the  Legislature  the  powers  which 
they  have  partially  used,  on  the  faith  of  these  representations.  It  is 
to  be  presumed  that  they  have  the  means  of  performing  this  duty ;  for 
they  have  likewise  represented  to  the  Legislature  that  the  funds  which 
have  been  subscribed,  and  which  they  are  enabled  to  raise,  are  sufficient 
for  that  purpose. 

The  next  question  is,  if  they  are  able  and  refuse,  ought  they  not  to 
be  compelled  to  do  their  duty  by  a  writ  of  mandamus?  It  is  only 
necessary  to  observe  that  there  is  no  other  adequate  remedy.  Suppose 
that  an  action  would  lie  against  the  Company  at  the  suit  of  a  land- 
owner, whose  land  has  beea  taken  from  him  by  the  Company  and  not 
used  for  the  purpose  of  a  railway,  or,  because  the  railway,  which  ought 
to  go  several  miles  farther  to  a  neighbouring  town,  is  left  unfinished  at 
the  boundary  of  his  estate,  or  anywhere  short  of  the  town  ;  he  could 
only  recover  damages,  without  any  specific  relief.  Again,  if  the  Com- 
pany were  convicted  upon  an  indictment  for  disobeying  the  act  of  Par- 
liament in  this  respect,  the  Court  could  only  impose  a  fine,  without 
ordering  the  railway  to  be  completed. 

^^^- «.,  The  question  really  is,  whether  there  be  a  duty  upon  *the 
^  Railway  Company  to  do  the  act ;  for,  if  there  be,  mandamus  is 
clearly  the  appropriate  remedy.  We  are  in  the  constant  habit  of 
granting  writs  of  mandamus  to  Railway  Companies  to  do  what  is  neces- 
sary for  granting  compensation  for  land  which  they  take,  or  which  is 
injuriously  affected  by  their  works,  and  to  do  other  acts  according  to 
the  duty  imposed  upon  them  ;  and  no  distinction  can  be  made  between 
these  and  the  act  of  constructing  a  part  of  the  railway,  if  their  duty  so 
requires.  Suppose  there  were  an  act  of  Parliament  obtained,  in  the 
usual  form,  for  making  a  railway  from  the  town  of  A.  to  the  town  of 
B.,  the  distance  being  ten  miles,  the  intervening  land  all  belonging  to 
X.  and  Y.,  and  the  Company,  having  got  possession  of  the  requisite 
quantity  of  land  under  the  compulsory  clauses  of  their  act,  had  actually 
completed  the  railway  and  opened  it  to  the  public,  and  then,  resolving 
to  abandon  it,  removed  the  rails,  leaving  the  mounds  and  deep  cuttings 
remaining ;  would  not  this  Court,  on  the  application  of  X.  and  Y.,  grant 
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a  mandamus  to  the  Company  to  reinstate  it  7  For  this  Rex  v.  the 
Severn  and  Wye  Railway  Company,  2  B.  &  Aid.  646,  is  expressly  in 
point,  and  is  an  authority  which  has  never  been  questioned.  Suppose 
that  the  Company  J  have  imagined  had  made  the  railway  for  two-thirds 
of  the  line  between  A.  and  B.,  and  had  then  refused  to  go  farther,  can 
there  be  the  smallest  doubt  that  Lord  Tenderden,  Mr.  Justice  Batlet, 
and  Mr.  Justice  Hol&oyd,  on  the  same  principle,  would  at  the  suit  of 
X.  and  Y.  have  granted  a  mandamus  to  complete  it  ?  Such  a  case 
would  have  been  on  all  fours  with  the  present,  had  this  mandamus 
before  the  contemplated  diversion  been  applied  for  to  complete  the 
♦railway  from  Market  Weighton  to  Beverley ;  for  part  of  the 
lands  of  the  two  applicants  had  been  taken  by  the  Company,  and 
other  part  was  liable  to  be  taken.  There  would  have  been  a  duty  on 
the  Company  to  complete  the  line ;  and,  Mr.  Burton  and  Mr.  Leaing 
being  sufferers  by  the  breach  of  that  duty,  they  would  have  been  enti- 
tled to  the  mandamus.  Surely,  they  are  equally  entitled  to  it  although 
it  does  not  include  the  space  between  Cherry  Burton  and  Beverley ; 
as  the  space  between  Market  Weighton  and  Cherry  Burton  is  part  of 
the  line  which  the  Company  undertook  to  complete,  and  their  powers 
of  compulsory  purchase  respecting  it  were  still  in  full  force  when  the 
mandamus  issued. 

Although,  as  yet,  there  has  not  been  any  solemn  determination  that 
a  mandamus  will  lie  to  complete  a  railway,  there  are  many  authorities 
to  support  the  doctrine  that  there  is  a  contract,  duty,  or  obligation  on 
which  the  mandamus  rests. 

I  begin  with  Rex  v.  The  Proprietors  of  the  Birmingham  Canal  I^avi- 
gation,  2  W.  Bl.  708,  in  which  Commissioners,  being  empowered  to 
make  a  canal  from  a  place  called  New  Hall  Ring  to  Birmingham, 
instead  of  beginning  at  New  Hall  Ring  began  in  another  part  of  the 
line,  and,  according  to  the  marginal  note,  (<  mandamus  to  execute  one 
part  of  a  power  granted  by  ,act  of  Parliament,  first"  was  « deniedl" 
Lord  Mansfield  said :  <<  There  must  be  a  strong  case  made  to  warrant 
such  a  mandamus.  The  present  is  a  very  weak  one."  The  reporter, 
who  <<  is  not  always  accurate,"(a)  imputes  these  further  words  to  Lord 
Mansfield.  «  The  act  imports  only  an  authority  to  the  proprietors, 
not  a  command.  They  may  desert  or  suspend  the  whole  work,  r^Qor 
*and  a  fortiori  any  part  of  it."  But  WiLLES  and  Blackstone  '■ 
thought  the  application  premature;  <(that  the  Court  ought  not  to  grant 
a  mandamus,  to  compel  them  to  cut  to  New  Hall  Ring  first.  But  if, 
from  sinister  views,  the  Commissioners  refused  hereafter  to  make  any 
eut  to  New  Hall  Ring  at  all ;  that,  perhaps,  might  be  ground  for  a 
mandamus,  when  the  rest  of  the  navigation  was  finished..'  Therefore 
Lord  Mansfield  intimates  an  opinion  that  a  strong  case  would  warrant 

(a)  The  reference  in  the  text  is  probably  to  the  judgment  of  Lord  MamBpield  in  Hassella  v. 
,  1  Dong.  89  (note  39),  93. 
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Buch  a  mandamus ;  and  the  other  Judges,  properly  thinking  the  appli- 
cation premature,  intimate  a  pretty  clear  opinion  that  at  last  the  Com- 
pany might  be  compelled  by  mandamus  to  complete  the  undertaking. 

I  then  come  to  the  well-known  passage  in  Lord  Eldon's  celebrated 
judgment  in  Blakemore  v.  The  Glamorganshire  Canal  Navigation,  1 
Mylne  &  Keen,  162,  163.     We  are  told  that  his  language  is  inapplica- 
ble, because  he  was  there  dealing  with  an  application  for  an  injunction; 
but  the  principle  he  lays  down  is  equally  applicable  wherever  rights 
and  obligations  are  to  be  determined  upon  the  construction  of  such  acts 
of  Parliament,  whether  the  application  be  in  a  Court  of  Equity  for 
an  injunction  to  prevent  that  from  being  done  which  is  forbidden,  or  in 
this  Court  for  a  mandamus  for  the  performance  of  a  duty  which  the 
law  imposes.     He  says :  <<  When  I  look  upon  these  acts  of  Parliament, 
I  regard  them  all  in  the  light  of  contracts  made  by  the  Legislature,  on 
behalf  of  every  person  interested  in  anything  to  be  done  under  them ; 
and  I  have  no  hesitation  in  asserting  that,  unless  that  principle  is  ap- 
plied in  construing  statutes  of  this  description,  they  become  instruments 
of  greater  oppression  than  anything  in  the  whole  system  of  adminis- 
*'22n  *^r**io^  ^J^^^^r  our  *constitution."     "The  parties  are  obliged  to 
-'  submit  to  the  contract  which  the  Legislature  has  made  for  them. 
The  result  is,  that  the  contract  shall  be  carried  into  execution ;  and 
the  King's  subjects  are  compelled  to  submit  to  it,  upon  the  notion  that 
it  will  be  for  the  public  good ;  but  they  are  not  compelled  to  submit  to 
anything  except  what  the  Legislature  has  said  shall  be  done."     This 
doctrine  has  been  recognised  by  every  Judge  in  Westminster  Hall,  in 
Courts  of  Common  Law  and  Courts  of  Equity,  for  very  nearly  thirty 
years,  as  often  as  the  subject  has  been  discussed :  and  it  is  wholly 
unnecessary  to  go  through  the  long  list  of  cases  which  have  been  cited 
in  argument  to  prove  that  it  has  been  so  recognised  and  acted  upon. 
We  have  only  to  ask,  then,  whether  the  two  applicants  were  interested 
in  what  was  to  be  done  under  the  acts  of  Parliament  for  making  the 
line  of  railway  from  York  to  Beverley,  and  whether  the  Company  must 
not  be  considered,  when  taking  their  land  under  these  acts  of  Parlia- 
ment, to  have  contracted  with  them  to  complete  the  line  for  the  three 
miles  and  a  half  between  Market  Weighton  and  Cherry  Burton  ?    I 
cannot  doubt  that  there  is  such  a  contract  between  the  Company  who 
acquire  lands  under  such  an  act  of  Parliament  and  the  owner  of  the 
lands,  that  the  Company  will  apply  the  land  to  the  purposes  of  the 
railway,  and  complete  the  line.     If  so,  a  mandamus  should  issue  to 
enforce  it. 

Such  is  the  view  of  the  subject  which  was  taken  by  Lord  Denmah, 
Mr.  Justice  Ltttledale,  Mr.  Justice  Patteson,  and  Mr.  Justice  W^iL- 
LIAMS,  the  Judges  of  this  Court,  in  1839,  when,  in  the  case  of  Regina 
V.  The  Easterly  Counties  Railway  Company,  10  A.  &;  E.  681  (E.  C.  L. 
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R.  ToL  37)9  a  mandamus  to  complete  *a  railway  was  first  applied  ^4,099 
for:  and,  although  this  is  not  a  conclusive  authority,  because,  ^ 
for  want  of  an  averment  that  the  Company  had  abandoned  the  design 
to  complete  the  railway,  a  peremptory  mandamus  was  not  awarded,  it 
is  entitled  to  much  weight.  When  the  return  was  discussed,  all  the 
arguments  against  the  mandamus  which  could  suggest  themselves  to 
the  subtle  mind  of  Sir  William  Folletty  and  which  were  repeated  at 
the  Bar  in  the  present  case,  were  brought  forward ;  and  Lord  Denman, 
after  enumerating  them,  says :  <<  We  think  it  right  so  far  to  advert  to 
these  remarks,  that  we  may  wholly  disavow  them  as  having  at  all  con- 
duced to  the  judgment  which  we  are  about  to  pronounce."  «  We  shall 
keep  our  minds  open  for  the  discussion  of  all  such  doubts  on  every  pro- 
per occasion:  but  we  do  not  yield  to  them ;  nor  is  it  necessary  to  advert 
to  them  in  coming  to  our  present  decision.  We  neither  hold  the  Court 
incompetent  to  enforce  execution  of  an  act  under  the  circumstances 
disclosed  to  us  in  the  .affidavits,  nor  think  any  of  the  reasons  which 
have  been  enumerated  are  conclusive  against  making  our  mandamus 
peremptory."  He  afterwards  points  out  the  fatal  defect.  <<  The  rule 
was  made  absolute,  and  the  writ  was  directed  to  go,  on  the  supposition 
that  they  had  no  intention  to  proceed  bon&  fide  with  their  works,  and 
had  on  the  contrary  abandoned  all  intention  to  complete  them.  But 
the  prosecutors  of  the  writ  have  stated  no  such  facts."  <(We  can  infer 
no  fault ;  it  must  be  distinctly  charged ;  and  the  charge,  as  it  stands, 
is  quite  insufficient,  and  falls  decidedly  below  the  case  which  we  thought 
was  made  reasonably  probable  by  the  affidavits  on  both  sides."  This 
is  the  ground  on  which  judgment  was  given  for  the  defendants :  and, 
although  it  was  expressly  *said  that  these  points  were  to  be  open  r^cooq 
to  argument  hereafter,  there  seems  reason  to  believe  that,  if  the  /- 
abandonment  of  a  part  of  the  line  had  been  sufficiently  averred,  a 
peremptory  mandamus  would  then  have  been  awarded. 

I  may  likewise  observe,  that,  in  the  case  of  Sir  W.  C.  Anstruther  v. 
East  of  Fife  Railway  Company,  19  Law  Times,  180,  (a)  upon  appeal  to 
the  House  of  Lords  from  the  Court  of  Session  in  Scotland,  the  present 
Lord  Chancellor,  Lord  St.  Leonards,  intimates  a  pretty  clear  opinion 
that,  if  a  railway  Company  have  taken  land  under  the  compulsory 
powers  conferred  upon  them,  and  have  begun  to  make  the  railway, 
they  are  not  at  liberty  to  abandon  it. 

Assuming  that,  for  these  reasons  and  on  these  authorities,  this  man- 
damos  has  lawfully  issued,  and  is  good  upon  the  face  of  it,  I  now  pro- 
ceed to  examine  the  return  which  the  defendants  have  made  to  it. 

They  mainly  rely  upon  their  statement  that,  of  the  line  from  York 
to  Beverley,  the  part  between  Cherry  Burton  and  Beverley,  which  is 
three  miles  long,  has  not  been  made  or  begun  to  be  made,  and  that  the 
compulsory  powers  of  purchasing  land  for  making  it  expired  on  the 

(a)  S.  C.  1  Maoqaeen,  98. 
VOL.  I.— 20  B.  A  B. 
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13th  of  July  1851,  before  this  writ  of  mandamus  issued.  There  is  no 
allegation  of  impossibility  or  want  of  power  to  purchase  lands  to  com- 
plete the  part  of  the  line  specified  in  the  mandamus,  which  is  between 
Market  Weighton  and  Cherry  Burton  :  and,  if  there  was  an  obligation 
upon  the  Company  by  the  Legislature  to  complete  the  whole  from 
Market  Weighton  to  Beverley,  it  would  be  strange  if  they  could  set  up 
a  want  of  power  arising  from  their  own  neglect  to  do  more  than  they 
are  commanded  to  do  by  this  mandamus  as  an  excuse  for  not  perform- 
*99d1  ^^8  **  ^'^^y  which  they  do  not  deny  they  have  the  power  of 

-'  doing ;  namely,  to  complete  the  line  between  Market  Weighton 
and  Cherry  Burton.  They  say  that  it  would  be  unlawful  for  them  to  go 
so  far  without  going  farther ;  and  Cohen  v.  Wilkinson,  12  Beav.  125, 138, 
1  Macn.  &;  Oord.  481,  is  confidently  cited  as  an  authority  in  their  favour. 
But,  when  this  case  is  examined,  it  appears  to  me  that,  in  as  far  as  it  has  any 
application  to  the  present,  it  is  in  favour  of  the  prosecutors.  There,  a  com- 
pany being  formed  and  incorporated  to  construct  a  railway  from  Epsom  to 
Portsmouth,  the  directors  resolved  that  they  would  make  the  line  from 
Epsom  to  Leatherhead,  and  no  farther,  having  entered  into  an  arrange- 
ment with  another  company,  whereby  the  original  design  was  to  be  aban- 
doned. Certain  shareholders,  who  wished  the  originar  design  to  be 
adhered  to  and  completed,  filed  a  bill  for  an  injunction;  and  Lord 
Langdalb  very  properly  held  that  the  directors  had  no  power  to  change 
their  original  design,  and  to  misapply  the  funds  of  the  Company.  This 
shows  that  the  present  defendants  acted  unlawfully  in  resolving  that  they 
would  apply  the  funds  of  the  Company  to  make  the  line  as  far  as 
Market  Weighton  and  no  farther,  and  that  the  original  design  of  com- 
pleting it  to  Beverley  should  be  abandoned.  The  dispute  there  was 
between  shareholders  and  directors  who  were  charged  with  a  breach  of 
trust ;  and  what  was  there  laid  down  has  hardly  any  application  to  a 
case  like  this,  in  which  it  is  complained  that  a  Railway  company  has 
not  performed  a  statutory  duty  imposed  upon  it,  whereby  an  injury- 
accrues  to  individuals  not  members  of  the  Company,  and  also  to  the 
public.  This  mandamus,  instead  of  requiring  the  Company,  as  has  been 
i^ontr]  ^suggested,  to  abandon  the  original  design  mentioned  in  the  act 

-'  of  parliament,  requires  them  to  proceed  in  carrying  it  into  effect. 
It  can  be  no  misapplication  of  the  funds  to  make  the  line  between 
Market  Weighton  and  Cherry  Burton,  more  than  it  would  be  to  keep 
the  railway  in  repair  between  York  and  Market  Weighton.  Suppose 
the  Company  were  now  to  remove  the  rails  from  this  portion  of  the 
line,  Rex  v.  the  Severn  &;  Wye  Railway  Company,  2  B.  &  Aid.  646,  would 
be  a  clear  authority  for  a  mandamus  to  restore  it :  and  the  argument  that 
this  is  only  a  part  of  an  uncompleted  line  would  be  as  strong  against  that 
mandamus  as  against  a  mandamus  with  respect  to  the  portion  of  the  line 
beween  Market  Weighton  and  Cherry  Burton. 

The  defendants  further  return  that  Cherry  Burton  is  a  small  village 
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three  miles  from  Beverley ;  that  a  convenient  station  could  not  be  made 
there  for  the  inhabitants  of  Beverley  ;  that  the  district  between  Market 
Weighton  and  Cherry  Barton  is  thinly  peopled ;  and  that  there  are 
means  of  convenient  communication  from  that  to  other  places  in  Eng- 
land, irrespective  of  this  railway  to  Beverley.  But  what  weight  can 
we  attach  to  these  assertions,  contrary  to  what  is  declared  in  the  pre- 
amble of  the  act  of  Parliament,  that  <<  it  would  be  attended  with  local 
and  public  advantage"  if  this  railway  were  formed  ?  The  Company  must 
have  brought  forward  evidence  to  convince  the  two  Houses  of  Par- 
liament that  the  preamble  was  true,  and  that  they  were  then  <<  willing 
to  execute  the  same'*  railway.  If  the  prosecutors  and  the  public  were 
entitled  under  the  act  of  Parliament  to  still  greater  advantages  than 
they  will  enjoy  when  this  mandamus  *shall  be  obeyed,  it  seems  r^oofi 
strange  that  the  Company  should  be  permitted  to  allege  their  '- 
own  wrong  as  a  reason  for  withholding  what  is  now  claimed,  and  what 
may  now  be  easily  perfected. 

The  Company  next  allege  that  the  portion  of  the  line  described  in 
the  mandamus  would  not  be  remunerative  to  the  Company.  This  is 
very  likely  to  be  true,  or  it  would  have  been  completed  and  opened  long 
ago.  But  no  one  can  gravely  contend  that  a  Company,  having  obtained 
powers  to  make  a  long  line  of  railway,  may  at  their  pleasure  make  the 
parts  of  it  which  may  be  profitable,  and  abandon  the  rest.  Nor  need  I 
do  more  than  repeat  the  futile  language  which  follows:  <(that  the 
making  of  the  same  railway  would  be  a  useless  expenditute  of  labour 
and  money,  whilst  it  would  be  destructive  of  the  lands  through  which 
it  would  go  for  any  agricultural  or  other  useful  or  beneficial  purpose." 
It  was  hardly  contended  that  an  issue  could  be  taken  upon  such  an  alle- 
gation ;  and  it  was  hardly  denied  that,  although  the  making  ^f  a  par- 
ticular portion  of  the  railway  may  not  be  profitable  to  the  Company,  it 
may  be  of  great  benefit  to  particular  individuals,  and  to  the  public, 
that  the  whole  should  be  completed.  I  have  only  further  to  notice  the 
allegation  of  want  of  funds ;  ^<  that  all  and  every  the  sum  and  sums  of 
money  applicable  to  the  purposes  of  the  said*'  act,  «  which  can  in  rea- 
sonable probability  come  to  the  possession  of,  or  be  disposable  by,  us 
the  said  Company  will  fall  short  by  a  very  large  sum  of  money,  and 
not  less  than  100,0002.,  of  the  aggregate  sum  necessary  for  the  making 
of  the  railway  authorized  by  the  said"  act,  « and  which  we  the  said 
Company  are  by  the  annexed  writ  commanded  to  make."  I  am  not 
exactly  sure  how  far  this  part  of  the  return  is  meant  to  '*'be  relied  1-4,907 
upon ;  for  the  Solicitor-General,  in  arguing  the  question,  whether  '- 
such  an  act  of  Parliament  only  gives  a  permission  or  imposes  an  obli- 
gation, insisted  that,  if  there  were  an  obligation,  want  of  funds  would 
be  no  defence. 

Upon  an  application  for  a  mandamus  to  complete  a  railway,  were  it 
clearly  made  out  to  the  satisfaction  of  the  Court  that  the  Company, 
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although  carrying  out  the  design  with  good  faith  and  with  prudence, 
was,  from  unforeseen  casualties,  left  entirely  without  funds,  I  make  no 
doubt  that,  in  the  exercise  of  our  discretion,  we  should  refuse  the 
application,  and  leave  the  parties  to  such  relief  as  they  might  obtain 
by  interposition  of  the  Legislature :  and  I  am  not  prepared  to  say  that, 
a  mandamus  having  issued,  there  might  not  be  a  return  of  an  absolute 
exhaustion  of  funds,  and  an  impossibility  of  raising  any,  so  framed  as 
to  amount  to  an  answer.  But  I  am  quite  clear  that  this  attempt  at 
alleging  a  want  of  funds  is  wholly  abortive.  The  defendants  do  not 
say  that  they  have  not  funds  in  hand  which  would  be  sufficient  to 
enable  them  to  do  all  that  they  are  commanded  to  do,  which  is  to  com- 
plete the  line  from  Market  Weighton  to  Cherry  Burton ;  and  they 
merely  allege  that,  in  reasonable  probability,  they  may  not  have  funds 
for  all  the  purposes  of  the  act  of  Parliament.  Upon  such  a  reasonable 
probability  the  prosecutors  could  not  have  taken  any  issue  capable  of 
being  tried.  I  think  they  did  well  in  demurring  to  the  whole  return ; 
for,  in  my  opinion,  it  affords  no  answer  to  the  mandamus,  either  by 
any  separate  allegation,  or  by  its  multifarious  allegations  taken  in  con- 
junction. 

I  most  heartily  rejoice  that  these  questions  are  upon  the  record,  and 

^000*1  ^^&t  they  may  be  carried  to  the  Court  *of  last  resort.     In  the 

-'  mean  time,  agreeing  in  opinion  with  my  brother  Crompton,  I 

must  pronounce  the  judgment  of  this  Court  to  be  for  the  prosecutors, 

and  award  a  peremptory  mandamus. 

Judgment  for  the  Crown.(a) 

(a)  See  the  next  two  oaaes.    The  jndgmont  in  the  case  in  the  text  wu  reTened  in  the  Ex- 
oheqner  Chamber ;  Tork  and  North  Midland  RaUway  Company  v.  The  Qaeen,  pott,  p  858. 


The  QUEEN,  on  the  prosecution  of  HINCHLIFF,  v.  The  LANCA- 
SHIRE  and  YORKSHIRE  Railway  Company. 

Per  Lord  Caxpbklli  C.  J.,  CoLKRn>OB  and  CROXPTOit,  Js. ;  Erlb,  J.,  disientiente : 

A  Company  having  obtained  an  act  of  parliament  for  making  a  railway,  on  representadon  that 
it  will  be  for  the  public  benefit,  with  compulsory  powers  for  taking  lands  along  the  proposed 
line,  is  bound,  from  the  time  when  luch  act  receives  the  Royal  assent,  to  execute  the  work. 

The  Royal  assent  makes  the  Act  binding  as  a  contract  by  the  Company  with  the  public  and  with 
the  landowners,  whether  the  clauses  under  which  the  railway  is  to  be  made  be  in  form  impe- 
rative or  permissive. 

And  the  Court  will  enforce  the  performanee  by  mandamus  at  the  instanee  of  one  of  the  land, 
owners : 

Although  the  powers  conferred  upon  the  Company  are  temporary :  And 

Although  the  Company  have  taken  no  step,  by  issuing  shares  or  otherwise,  to  carry  the  act  into 
execution. 

A  mandamus,  issued  as  above  stated,  called  upon  the  Company  immediately  after  receipt  of  the 
writ  to  do  and  take  all  necessary  acts  and  steps,  both  as  to  the  purchase  of  lands  and  other- 
wise,  for  making  and  completing,  and  to  make  and  complete,  the  railway.  The  Company's 
act,  referred  to  by  the  writ,  estimated  the  expense  of  the  works  at  a  stated  sum,  and  enacted 
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that  it  ahonld  be  lawful  for  them  to  raise  a  capital  to  that  amount  by  creation  of  febares,  and 

by  mortgage.     It  did  not  appear  by  the  mandamus  that  this  had  been  done. 
Held,  neTerthelesSy  that  the  requisition  of  the  writ  was  proper,  aa  it  must  be  taken  to  imply  that 

the  Company  should  raise  money  by  the  means  pointed  out  in  the  act,  and  it  did  not  appear 

to  be  impossible  or  illegal  that  they  should  do  so. 
And  (on  demurrer)  that  a  return,  alleging  merely  that  the  Company  had  taken  no  step,  either 

by  purchase  of  lands  or  otherwise,  for  making  the  railway,  was  no  answer. 

Mandamus  ;  teste,  May  8th,  1852.  The  writ  recited  stat.  8  &  9 
Vict.  c.  xxxix.,  local  and  personal,  public,  «  For  making  a  railway  from 
Huddersfield  in  the  West  Riding  of  the  county  of  York  to  or  near 
Penistone  in  the  same  Biding,  there  to  form  a  junction  with  the  Shef- 
field, Ashton  under  Lyne,  &  Manchester  Railway,  to  be  called  The 
Huddersfield  &  Sheffield  Junction  Railway  ;"(a)  whereby,  after  recit- 
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ing(6)  that  the  ^making  of  a  railway  from  or  near  Huddersfield 
in  the  West  Riding,  &c.,  to  or  near  Penistone  in  the  said  West 
Riding,  there  to  form  a  junction,  &c.  (as  above),  with  a  branch  to  the 
town  of  Holmfirth,  «  would  be  of  great  public  advantage,  and  that  the 
persons"  thereinafter  named  were  <<  willing,  at  their  own  expense,  to 
carry  such  undertaking  into  execution;'*  but  the  same  could  not  be 
effected  without  the  authority  of  Parliament ;  it  was  enacted,  &c. : 
Companies,  Lands  and  Railways  Clauses  Consolidation  Acts  to  be  in- 
corporated with  this  act :  certain  subscribers  to  be  united  into  a  Com- 
pany for  making  and  maintaining  a  railway  from  or  near  Huddersfield 
to  the  Sheffield,  Ashton  under  Lyne,  &  Manchester  Railway,  together 
with  a  branch  therefrom  to  the  town  of  Holmfirth,  &;c.,  and  to  be 
incorporated  by  the  name  of  The  Huddersfield  &  Sheffield  Junction 
Railway  Company :  capital  of  the  Company  to  be  632,000Z. :  regula- 
tion as  to  number  and  value  of  shares :  and  enactment  (c)  that  it  should 
be  lawful  for  the  Company  to  borrow  on  mortgage  or  bond  any  sums 
not  exceeding  in  the  whole  177,833^,  subject  to  the  restrictions  in  the 
same  act  mentioned :  And,  after  reciting  deposit  of  plans  and  sections 
and  books  of  reference  containing  the  names  of  the  owners,  &c.,  of  the 
lands  through  which  the  line  was  intended  to  pass,  it  was  enacted  {d) 
that,  subject  to  the  provisions  of  the  several  acts  therein  mentioned,  it 
should  "  be  lawful  for  the  said  Company  to  make  and  maintain  the  said 
railway  and  works  in  the  line  and .  upon  the  lands  delineated  on  the 
said  plans  and  described  in  the  said  books  of  reference,  and  to  enter 
upon,  take,  and  use  such  of  the  said  lands  as*'  should  «  be  necessary 
for  such  *purpose  :"  And  that  the  said  railway  should  commence  r^jcoon 
in  the  parish  of  Huddersfield  in  the  West  Riding,  there  to  form  ^ 
a  junction  with  the  proposed  railway  from  Huddersfield  to  Manchester 
(being  the  undertaking  of  the  Huddersfield  &;  Manchester  Railway  and 
Canal  Company),  and  thence  should  pass  from,  in,  through,  or  into  the 

(a)  Royal  assent,  June  30tb,  1845.  (6)  Sect  1. 

(e)  Sect  8.    By  this  clause  no  part  of  the  sum  waa  to  be  borrowed  tUl  the  whole  capital 
^Itonld  have  been  subscribed  for,  and  one-half  paid  up. 
(d)  Sect.  16. 
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several  parishes,  &c.,  and  other  places  therein  specified,  and  terminate 
by  a  junction  with  the  Sheffield,  Ashton  under  Ljhe,  &  Manchester 
Railway  at  or  near  Penistone  in  the  township,  &c.,  in  the  said  West 
Riding :  And  that  the  said  branch  should  commence,  &c. ;  describing 
the  course  of  such  branch  from  and  out  of  the  main  line  at  or  near 
Brockholes  in  the  West  Riding  to  a  termination  at  or  near  Holmfirth : 
powers  for  compulsory  purchase  of  land  not  to  be  exercised  after  two 
years  from  the  passing  of  the  act :  (a)  enactment,(5)  that  the  railway 
should  be  completed  within  five  years  from  the  passing  of  the  act,  and 
that,  on  the  expiration  of  such  period,  the  powers  of  that  or  the  recited 
acts,  granted  to  the  Company  for  executing  the  railway  or  otherwise  in 
relation  thereto,  should  cease  to  be  exercised,  except  as  t6  so  much  of 
the  railway  as  should  then  be  completed :  And  that  by  the  same  act 
powers  were  given  to  the  Company  to  demand  tolls  for  the  use  of  the 
railway,  as  therein  mentioned. 

The  writ  further  recited  that,  by  stat.  9  &  10  Vict.  (c.  cclxxvii.,  local 
and  personal,  public),  <<To  incorporate  the  Huddersfield  &;  Sheffield 
Junction  Railway  Company  with  the  Manchester  &  Leeds  Railway 
Company,"  (c)  after  reciting  the  first  above  mentioned  act,  and  that  the 
Huddersfield  k  Sheffield  Junction  Railway  Company  had  commenced  the 
construction  of  the  said  Huddersfield  &  *Sheffield  junction  rail- 
way under  the  powers  of  the  said  act,  and  had  introduced  into 
Parliament  a  bill  or  bills  for  making  certain  extensions,  &c.,  of, 
or  to  their  then  present  lines  of  railway,  and  that  the  Manchester  & 
Leeds  Railway  Company  had  constructed  the  Manchester  &  Leeds  Rail- 
way authorized  by  the  Manchester  &  Leeds  Railway  Act,  1886  (6  &  7 
W.  4,  c.  cxi. j  local  and  personal,  public) ;  and  reciting  that  it  was  con- 
sidered that  the  Huddersfield  &  Sheffield  Junction  Railway  might  be 
worked  with  greater  economy  and  advantage  and  convenience  if  managed 
in  conjunction  with  the  undertakings  of  the  Manchester  &  Leeds  Rail- 
way Company ;  and  that  the  said  Companies  were  respectively  willing 
that  arrangements  should  be  made  for  vesting  upon  certain  conditions 
the  undertakings  of  the  Huddersfield  &  Sheffield  Junction  Railway 
Company,  with  the  works,  &c.,  thereof,  and  all  the  property,  &c.,  of  the 
same  Company,  in  the  Manchester  &  Leeds  Railway  Company,  and 
chat  the  Huddersfield  &;  Sheffield  Junction  Railway  Company  should  be 
incorporated  with  the  Manchester  &  Leeds  Railway  Company  upon  the 
terms  and  conditions  thereinafter  expressed :  it  was  enacted  that  the 
several  undertakings  of  the  Huddersfield  &  Sheffield  Junction  Railway 
Company,  commenced  or  not  then  commenced,  and  all  their  lands, 
moneys,  and  other  their  real  and  personal  estate,  &c.,  and  all  their 
rights,  &c.,  should,  subject  to  the  existing  debts,  liabilities,  &c.,  of  the 
said  Company,  be,  and  the  same  were  thereby,  vested  in  the  Manches- 

(a)  Sect  19.  (6)  Sect  30. 

(e)  Royal  tawnt,  July  27th,  1846. 
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ter  &  Leeds  Railway  Company,  and  might  be  lawfully  executed,  com- 
pleted, held,  used,  and  exercised  by,  and  in  the  name  of  the  last- 
mentioned  Company  in  the  same  manner,  and  to  the  same  extent  as  the 
Huddersfield  k  Sheffield  Junction  Railway  Company  '''could  have 
executed,  completed,  held,  used,  exercised,  and  enjoyed  the  same 
if  that  act  had  not  been  passed,  save  only  so  far  as  the  execution,  com- 
pletion, use,  ke.j  of  such  undertaking,  rights,  &c.,  might  be  inconsistent 
with  this  act :  And  the  writ  recited  that,  by  the  same  act,  it  was  further 
enacted  that  all  the  powers,  authorities,  &c.,  matters  and  things  con- 
tained in  any  act  or  acts  relating  to  the  Huddersfield,  &c..  Junction 
Railway  Company  should,  with  reference  to  such  works,  &;c.,  as  had 
been  or  might  have  been  done  by  that  Company  in  relation  to  their  said 
undertaking,  and  save  only  as  far  as  they  were  inconsistent  with  this 
act,  &c.,  be  executed,  done,  performed,  and  observed  by,  and  be  applied 
and  applicable  to,  the  Manchester  k  Leeds  Railway  Company,  their 
directors,  officers,  4c.,  in  every  respect,  and  as  fully  and  effectually  to 
all  intents  and  purposes,  as  if  the  name  of  the  Manchester  &  Leeds 
Railway  Company  had  in  every  case  been  inserted  in  the  acts  relating 
to  the  Huddersfield  k  Sheffield  Junction  Railway  Company  instead  of 
the  name  of  that  Company. 

The  writ  then  further  recited  that  by  an  act  (10  &  11  Vict.  c.  ciii., 
local  and  personal,  public),  <<  To  enable  the  Manchester  and  Leeds  Rail- 
way Company  to  make  an  extension  of  the  Holmfirth  branch  of  the 
Huddersfield  and  Sheffield  Junction  Railway,"  (a)  after  reciting  stat.  9 
k  10  Vict.  c.  cclxxvii.,  and  reciting  also  that,  by  the  West  Riding 
Union  Railways  Act,  1846,  (6)  the  West  Riding  Union  Railways  Com- 
pany were  incorporated,  with  powers  to  make  a  series  of  railways  in  the 
said  West  Riding,  and,  under  the  provisions  of  the  same  act,  the 
last-mentioned  Company  had  become  amalgamated  with,  and  their 
♦undertakings  and  powers  vested  in,  the  Manchester  k  Leeds  r^ooo 
Railway  Company;  and  also  reciting (c)  that  <<it  is  expedient  ^ 
that  the  Manchester  k  Leeds  Railway  Company  should  be  empowered 
to  make  and  maintain  an  extension"  of  the  said  Holmfirth  Branch 
thereinafter  described,  and  that  <<the  Manchester  &  Leeds  Railway 
Company  are  willing  at  their  own  expense  to  undertake  such  works ;" 
and  also  reciting  that  it  was  expedient  that  some  of  the  powers  and 
provisions  contained  in  the  acts  therein  recited  should  be  altered,  &c. : 
It  was  enacted  that  all  the  powers,  provisions,  matters,  and  things  con-  ^ 
tained  in  any  of  the  therein  recited  acts,  with  regard  to  the  use  of  the  , 
railways  by  the  said  acts  authorized  to  be  made,  and  to  the  raising  of 
money  by  shares,'  mortgages,  or  otherwise,  and  to  the  shares  created 
under  the  powers  thereof,  and  all  other  powers,  provisions,  &c.,  con- 
tained in  any  of  the  recited  acts,  except  such  as  were  repealed,  altered, 

(a)  Royal  assent,  Joly  2d,  1847. 

(6)  St&L  9^10  Viot  0.  coezo.,  local  and  persona),  pnblio.  (c)  Sect  1. 
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&c.,  by  the  Lands  or  the  Railways  Glauses  Consolidation  Act^  or  any 
other  act,  or  had  expired  by  effluxion  of  time,  should,  as  far  as  applica- 
ble, extend  to  that  act  and  to  the  use  and  protection  of  the  railways, 
&c.,  thereby  authorized  to  be  made,  and  to  the  money  to  be  raised  by 
shares  and  mortgages  or  otherwise  for  the  same,  and  to  the  shares  cre- 
ated under  that  act ;  and  generally  should  operate  and  be  in  force  in 
reference  thereto  as  fully  and  effectually  as  if  repeated  and  re-enacted 
in  that  act:  And (6)  that  the  Lands  and  Railways  Clauses  Consolidation 
Acts,  except  as  modified  by,  or  inconsistent  with,  this  act,  should  be 
incorporated  with  it :  and  that,  in  citing  this  act,  it  should  be  sufficient 
to  use  the  expression  "The  Manchester  k  Leeds  Railway  Act  (No.  2) 
♦9^11  ^^^'^  '*'  ^^^  ^*  ^*®  further  enacted (6)  (after  *reciting  that  the 
^  estimated  expense  of  making  the  works  authorized  by  this  act 
was  56,0002.)  that  it  should  be  lawful  for  the  Company  to  raise  by  cre- 
ation of  shares  an  additional  capital  of  thia.t  amount,  such  capital  (tf)  to 
be  considered  as  forming  part  of  the  general  original  capital  authorized 
to  be  raised  by  them  under  the  recited  acts :  further  provisions  for 
extending  to  the  capital  and  moneys  so  raised  by  this  act  the  provisions 
of  the  Manchester  k  Leeds  Railway  Act,  1841j  as  to  the  capital  and 
moneys  thereby  authorized  to  be  raised  by  mortgage :  further  enact- 
ment,(c2)  that,  after  the  whole  capital  authorized  by  the  Company's  acts 
to  be  raised  by  shares  should  have  been  subscribed,  and  one-half  paid 
up,  it  should  be  lawful  for  them  to  borrow  on  mortgage  an  additional 
sum  not  exceeding  18,600/. :  And  by  the  same  act,  10  &  11  Vict.  c. 
ciii.,  after  reciting  deposit  of  plans  and  sections  of  the  proposed  Exten- 
sion railway,  with  books  of  reference  containing  names  of  landowners, 
&c.,  it  was  enacted  (e)  that,  subject  to  the  provisions  of  that  act  and  of 
the  Lands  and  Railways  Clauses  Consolidation  Acts,  it  should  «be 
lawful  for  the  Company  to  make  and  maintain  the  said  Extension  rail- 
way in  the  line  and  upon  the  lands  delineated  on  the  said  plans  and 
described  in  the  said  books  of  reference,  and  according  to  the  levels 
defined  on  the  said  sections,  and  to  enter  upon,  take,  and  use  such  of 
the  said  lands*'  as  should  be  necessary  for  such  purposes:  and(^)  that 
the  said  Extension  railway  should  commence  from  and  out  of  and  by  a 
junction  with  the  intended  Holmfirth  branch  of  the  said  Huddersfield 
&  Sheffield  Junction  Railway  in  a  field  in  the  occupation,  &c.,  in  the 
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township  of  Wooldale,  &c.,  and  terminate  at  *a  point,  &c.,  in  a 


field  occupied,  &c.,  in  the  township  of  Cartworth,  &c. :  And  (A) 
that,  after  the  expiration  of  five  years  from  the  passing  of  that  act, 
all  the  powers  thereby  granted  to  the  Company  for  making  and  execu- 
ting the  said  Extension  Railway  and  works,  or  otherwise  in  relation 

(e)  Seet  8. 


(a)  Sects.  2,  3. 

(6)  Sects.  4,  6. 

(d)  Sect  10. 

(«)  Sect  13. 

(g)  Sect  U. 

(A)  Sect  15. 
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thereto,  should  cease  to  be  exercised,  except  as  to  so  much  of  the  same 
as  should  then  be  completed. 

The  writ  then  recited  stat.  10  &11  Vict.  c.  dxvi.,  local  and  personal, 
public,(a)  <<  To  enable  the  Manchester  and  Leeds  Railway  Company  to 
alter  the  lines  and  leyels  of  the  Brighouse  Branch  of  the  West  Riding 
Union  Railways,  and  to  make  a  new  line  into  Leeds,"  whereby  it  was 
enacted  that  the  Madchester  b  Leeds  Railway  Company  should  in  future 
be  incorporated  and  haye  continuance  by  the  name  of  the  Lancashire 
k  Yorkshire  Railway  Company,  and  should,  by  that  name,  haye,  hold, 
&c.,  all  lands,  &c.,  money,  goods,  &c.,  powers,  rights,  &c.,  which  had 
before  been,  or  should  be,  yested  in  the  Manchester  k  Leeds  Railway 
Company,  together  with  certain  railways  belonging  to  that  Company, 
which  (including  the  Huddersfield  k  Sheffield  Junction  Railway)  were 
specially  enumerated :  And  that  the  Lands  and  Railways  Clauses  Con- 
solidation Acts,  except  as  modified,  &c.,  should  be  incorporated  with 
this  act. 

The  writ  further  recited  that  the  Lancashire  k  Yorkshire  Railway 
Company  had  applied  to  the  Commissioners  of  Railways  for  an  exten- 
sion of  time  under  stat.  11  &  12  Vict.  c.  8,  and  that  the  Commissioners, 
by  warrant  dated  2Sd  June,  1848,  had  ordered  and  declared  that  the 
time  limited  by  the  Huddersfield  k  Sheffield  Junction  Railway  Act,  8 
k  9  Vict.  c.  xxxix.,  for  the  completion  of  the  railway  and  branch  thereby 
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authorized  to  be  made,  ^should  be  extended  for  the  further  period 
of  two  years  from  the  expiration  of  the  said  period  so  limited 
by  such  act  as  aforesaid,  and  that  the  time  limited  by  the  Manchester 
k  Leeds  Railway  Act,  10  k  11  Vict,  c  ciii.,  for  the  completion  of  the 
Extension  Railway  should  be  extended  for  the  further  period  of  two 
years  from  the  expiration  of  the  period  limited  by  such  act :  and  also 
that  the  time  limited  by  such  act  for  the  compulsory  purchase  of  lands 
for  constructing  the  said  Extension  Railway  should  be  extended  for  the 
further  period  of  two  years  from  the  expiration  of  the  said  last-men- 
tioned period  so  limited. 

The  writ  then  proceeded  as  follows. 

And  whereas  We  haye  been  giyen  to  understand,  &c.,  that  you,  the 
said  Company,  haye  made  the  Huddersfield  k  Sheffield  Junction  Railway 
authorized  to  be  made  by  (stat.  8  &  9  Vict.  c.  xxxix.),  and  also  the  said 
Branch  railway  to  the  town  of  Holmfirth,  but  that  you  have  not  done 
or  taken  any  acts  or  steps,  or  act  or  step,  either  as  to  the  purchase  of 
lands  or  otherwise,  for  making  or  completing,  or  commencing  to  make 
or  complete,  the  said  Extension  railway  authorized  to  be  made  by  (stat. 
10  &  11  Vict.  c.  ciii.) :  And  whereas.  We  haye  been  giyen  to  under- 
stand, kc.j  that  the  making  and  completing  of  the  said  Extension  rail- 
way would  be  of  great  public  adyantage,  and  especially  to  the  inhabit- 
ants of  the  district  through  which  the  said  Extension  railway  if  made 

(a)  Royal  MMMnt,  July  »tli,  1847 
vol..  L— 21  0  2  B.  *  B. 
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would  pass,  and  which  district  is  a  large,  populous,  manufacturing  dis- 
trict ;  and  that  the  said  Extension  railway,  if  made  pursuant  to  the 
last-mentioned  act,  would  pass  through  parts  of  the  several  townships 
of  Wooldale  and  Cartworth  in  the  parish  of  Kirkburton  in  the  West 
Biding  of  the  said  county  of  York;  and  that  the  whole  of  the  lands 
*2^71  ^^^^^^^U  ^^^  making  the  said  Extension  branch  railway  *pur- 
-'  suant  to  the  last-mentioned  act,  and  the  works  to  be  connected 
therewith,  are  situate  in  those  townships ;  and  that  the  length  of  the 
said  proposed  Extension  branch  railway  is  one  mile  and  seven  fhrlongs 
or  thereabouts,  and  no  more:  And  whereas  We  have  been  given  to 
understand,  &c.,  that  George  Hinchliff  at  the  time  of  the  passing  of  the 
last-mentioned  act  was,  and  still  is,  owner  of  lands  situate  in  the  town- 
ship of  Cartworth,  through  which  the  said  Extension  railway  is  by  the 
said  last-mentioned  act  authorized  to  be  made  and  passed,  and  that  the 
said  lands  are  shown  on  the  plans  in  that  behalf  deposited  with  the 
clerk  of  the  peace  of  the  West  Biding;  and  that  the  name  of  the  said 
G.  H.  is  contained  in  the  books  of  reference  to  the  said  plans  so  deposited 
as  aforesaid ;  and  that  the  said  G-.  H.  is  desirous  that  the  said  Exten- 
sion railway  should  be  made  and  completed  pursuant  to  the  said  statutes 
in  that  behalf:  And  whereas  We  have  been  given  to  understand,  &c., 
that  a  reasonable  time  for  you,  the  said  Lancashire  &  Yorkshire  Bail- 
way  Company,  to  have  made  and  completed  the  said  Extension  railway 
has  long  since  elapsed,  and  that  you  have  abandoned  all  intention  to 
make  and  complete  the  said  Extension  railway  or  any  part  thereof,'and 
that  the  said  G.  H.  hath  required  you,  in  obedience  to  the  statutes  in 
that  behalf,  to  make  and  complete  the  said  Extension  railway,  but  that 
you,  not  regarding  your  duty  in  that  behalf  nor  the  said  statutes,  have 
absolutely  refused  and  neglected,  and  still  do  refuse  and  neglect,  to 
make  or  complete  the  said  Extension  railway,  or  to  do  or  take  any  acts 
or  steps,  or  any  act  or  step,  for  that  purpose,  either  by  the  purchase 
of  lands  or  otherwise,  to  the  great  damage,  &c.,  of  the  said  G.  H. : 
Whereupon  he  has  besought  Us,  &o.  The  writ  then  commanded  the 
^rtOQ-i  Company  immediately  after  receipt  thereof  to  do  and  take  *all 
^  necessary  acts  and  steps,  both  as  to  the  purchase  of  lands  and 
otherwise,  for  making  and  completing,  and  to  make  and  complete,  the 
said  Extension  railway,  or  show  cause,  &c. 

Return.  We,  &c.,  certify  and  return,  &c.,  <<That,  although  true  it 
is  that  we  the  said  Company  have  made  the  Huddersfield  &  Sheffield 
Junction  Bailway  authorized  to  be  made  by  the  Huddersfield  k  Sheffield 
Junction  Bailway  Act,  1845**  (8  &  9  Vict.  c.  xxxix.),  «and  also  the 
said  Branch  railway  to  the  town  of  Holmfirth  by  that  act  also  authorized 
to  be  made,  yet  true  it  is  also  that  we  have  not  done  nor  taken  any  acts 
or  steps,  or  act  or  step,  either  as  to  the  purchase  of  lands  or  otherwise, 
for  making  or  completing,  or  commencing  to  make  or  complete,  the  said 
Extension  railway  authorized  to  be  made  by  the  Manchester  &  Leeds 
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Railway  Act  (No.  2),  1847''  (10  &  11  Vict.  c.  ciii.),  <<as  is  mentioned 
and  stated  in  the  said  writ :  Wherefore  we  the  said  Lancashire  k  York- 
shire Railway  Company  humbly  submit  that  we  were  not  at  the  coming 
of  the  said  writ  bound  or  liable  by  law,  nor  ought  we  to  be  required,  to  do 
and  take  all  necessary  acts  and  steps,  both  as  to  the  purchase  of  lands 
and  otherwise,  for  making  and  completing,  and  to  make  and  complete, 
the  said  Extension  Railway  in  the  Manchester  &  Leeds  Railway  Act 
(No.  2),  1847,  aforesaid,  described,  and  thereby  authorized  to  be  made, 
as  we  are  by  the  said  annexed  writ  required  to  do. 

Demurrer.     Joinder. 

The  demurrer  was  argued  in  Trinity  term  (June  9th),  1852,(a)  by 
Sir  F.  Thesiger^  Attomey-Oeneral,  for  *the  Crown,  and  Sir  F.  r^ooo 
KeUyy  Solicitor-General,  for  the  defendants.     The  discussion  in  ^ 
the  preceding  case,  and  the  judgment  of  the  Court  in  this,  make  a  par- 
ticular report  of  the  argument  unnecessary. 

Sir  F.  nesiger  mentioned,  in  addition  to  the  cases  before  cited  as  to 
the  obligatory  effect  of  permissive  words  where  the  public  interest  is 
concerned,  Rex  v.  The  Steward,  &c.,  of  Havering  Atte  Bower,  5  B.  & 
Aid.  691  (£.  C.  L.  R.  vol.  7).  And  he  pointed  out  that  for  the  aban- 
donment of  railways,  where  the  Legislature  meant  to  sanction  it,  a 
specific  course  had  been  provided  by  stat.  18  &  14  Vict.  c.  88. 

Sir  F,  Kelljfy  contri,  observed  that  there  were  no  words  in  the 
Extension  Act  commanding  the  Company  to  make  the  new  line ;  and 
that,  if  the  permissive  words  of  the  local  acts  now  in  question,  and 
of  similar  statutes,  were  obligatory,  companies  might  be  compellable, 
by  mandamus,  to  take  the  lands  of  every  landowner  named  in  their 
books  of  reference.  [Lord  Campbell,  C.  J. — There  may  be  an  obliga- 
tion to  do  the  work,  though  not  to  take  all  the  land  which  they  may 
take.]  Sir  F.  Kelly  also  insisted  upon  the  distinction  to  be  drawn 
between  cases  in  which  shareholders  litigated  for  the  completion  of 
works  which  concerned  them  in  that  capacity,  and  cases  where  a  ckim 
was  advanced  on  behalf  of  the  public.  He  further  urged  that,  by 
Stat.  8  &  9  Vict.  c.  18,  s.  16,  as  well  as  by  the  special  acts,  the  sub- 
scribing of  the  whole  capital  was  a  condition  precedent  to  the  exercising 
of  the  compulsory  powers,  and  this  was  not  shown  to  have  been  fulfilled. 
[Lord  Campbell,  C.  J. — There  may  be  *a  difference  as  to  that  r^to^Ai 
point  between  an  already  establbhed  company  taking  powers  to  ^  " 
make  an  extension,  and  a  new  company  formed  only  for  the  making  of 
a  particular  railway.]  Sir  F.  Kelly  referred  in  particular  to  stat.  10 
&  11  Vict.  c.  ciii.  sects.  4,  5,  6,(()  empowering  the  Company  to  raise 

(a)  Before  Lord  Campbbll,  C.  J.,  Coleridob,  Brlb,  uid  Crompton,  Js. 

(6)  Stat  10  A  11  Viot  o.  oiii.  enaets  u  follows. 

Sect  4  ''And  whereas  the  estimated  expense  of  making  the  works  anthorited  by  this  act  is 
M,0002. ;  be  it  enacted,  that  it  shall  be  lawfttl  for  the  Company  to  mise  by  the  ereation  of  shures 
an  additional  capital  snm  of  66,000/.,  oyer  and  aboye  the  moneys  which  they  are  anthorised  to 
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an  additional  capital  of  SG^OOOly^hj  creation  of  shares,  which  additional 
*Qd1 1  ^^^  ^^  made  part  of  the  general  and  original  capital  authorized 
J  *to  be  raised  by  the  Company  under  .the  prior  acts ;  and  observed 
that  this  amount  did  not  appear  to  have  been  raised,  nor  shares  issued 
for  the  purpose.  [Colbridgb,  J. — Supposing  that  that  might  make  the 
writ  bad,  it  would  be  no  answer  to  the  general  question.  Erlb,  J., 
mentioned  Doe  dem.  Payne  v.  The  Bristol  &  Exeter  Railway  Company, 
6  M.  &  W.  320,t  (first  point).  Colbribgb,  J. — You  do  not  show  that 
you  have  done  anything  towards  putting  the  act  in  execution.  Lord 
Campbbli^  C.  J. — Or  that  you  have  found  any  difficulty  in  doing  so. 
You  do  not  allege  that  you  have  issued  shares.]  If  the  compulsory 
powers  given  by  the  act  had  expired,  Regina  v,  London  k  North 
Western  Railway  Company,(a)  shows  that  that  would  be  an  answer. 
It  is  the  same  if  they  have  never  accrued.  [Colbribge,  J. — It  comes 
to  the  question,  whether  any  duty  attaches  by  the  passing  of  the  act. 
As  you  argue,  the  Company,  after  obtaining  the  act,  might  at  any 
time  meet  and  resolve  to  do  nothing.  Lord  Campbbll,  G.  J.^ — 
Might  not  they  have  returned,  here,  that  they  had  done  what  they  could 
to  issue  shares,  but  found  no  purchasers  7]  As  to  stat.  18  &  14  Vict, 
c.  83,  Sir  F.  KeJly  contended  that  this  was  only  a  measure  to  give 
facilities  for  winding  affairs  up  as  among  the  shoreholders  themselves. 

Ja%eph  AddtMonj  who  replied  in  the  absence  of  Sir  i^.  Therigevj  said 
that  the  making  of  the  Extension  line  was  not  shown  to  depend  upon 
the  raising  of  new  capital,  since  it  did  not  appear  that  the  work  might 
not  be  effected  with  the  capital  formerly  raised.  And  he  urged  that  the 
undertaking  of  the  Company  was  a  contract,  which  they  were  bound  to 
fulfil.  [Lord  '^'Campbell,  C.  J. — How  do  yon  make  it  a  contract  ? 


*242] 


By  the  Royal  assent  ?]    It  is  in  fieri  till  that  is  given  ;  but  the 


rftise  by  rirtae  of  the  udd  recited  aeta  or  any  of  them,  or  any  other  act  or  acta  of  parliament,  or 
wbleh  they  may  be  anthoriied  to  raiae  by  any  aota  of  the  preaent  aeaaion  of  pariiament. 

Sect  5.  "  And  be  it  enacted,  that  for  the  purpoae  of  raiaing  the  aaid  additional  capital  of 
56,000^.  it  shall  be  lawful  for  the  Company  to  issue  aucb  and  so  many  distinct  shares,  of  aneh 
amount^  and  aubjeet  to  the  proviaiona  of  thia  and  the  aaid  recited  acta,  and  of  any  act  of  the 
preaent  aeaaion,  to  be  appropriated  and  diapoaed  of  in  aueh  manner,  to  auch  person  or  peraona, 
and  for  auch  pricea,"  Ac,  aa  by  the  order  of  any  general  or  apecial  general  meeting  of  the 
aaid  Company  ahall  be  determined. 

Sect  0.  <«And  be  it  enacted,  that  the  aaid  additional  capital  of  56,000/.  ahall  be  conaidercd 
aa  forming  part  of  the  general  and  original  capital  anthorised  to  be  raised  by  the  Company 
under  the  said  recited  acta,  and  that  all  the  provisions  contained  in  or  referred  to  by  the  aaid 
'Mancbeater  k  Leeda  Railway  Act,  1841,'  with  regard  to  the  capital  and  moneys  thereby  autho> 
riied  to  be  raised  by  aharea  or  mortgage,  and  to  the  proprietors  thereof,  ahall  in  all  respects 
(except  aa  herein  otherwiae  provided,  and  subject  to  the  order  of  any  such  general  or  special 
general  meeting)  be  especially  applicable  to  the  capital  and  moneys  hereby  authorised  to  be 
raised  by  shares  or  mortgage,  and  to  the  proprietors  thereof." 

(The  Manchester  A  Leeds  Railway  Act,  4  A  5  Vict  c.  xxr.,  local  and  personal,  public,  "For 
enabling  the  Manchester  k  Leeds  Railway  Company  to  raise  a  further  sum  of  money,"  above 
referred  to,  contained  provisions  empowering  that  Company  to  raise  an  additional  capital,  to  be 
considered  aa  part  of  the  Company's  general  capital,  by  contribution  among  themselves,  or  by 
creation  of  new  shares ;  and  to  borrow  money  on  mortgage,  after  one>haIf  of  the  money  autho 
rtied  by  the  Company's  aota  to  be  raiaed  by  aubacription  should  have  been  paid  up.)    • 

(o)  See  p.  199,  note  (a),  antd. 
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Royal  assent  operates  like  putting  the  seal  to  a  deed.  [Lord  Campbbll, 
C.  J. — What  consideration  has  the  landoirner  given  at  that  moment  ?] 
He  has  become  subject  to  the  liability  of  having  his  land  taken.  [Lord 
Campbell,  C.  J. — I  believe  a  more  important  question  as  to  property 
was  never  argued  in  this  Court.  We  will  take  the  long  vacation  to 
consider  of  it.]  Our.  adv.  vtdt. 

In  this  term,  November  16th,  judgment  was  delivered  as  follows.  ' 

Lord  Campbell,  C.  J. — After  long  and  anxious  deliberation  I  have 
come  to  the  conclusion  that  we  are  bound  in  this  case  to  pronounce 
judgment  for  the  prosecutors. 

Where  the  directors  of  a  railway  company  have  actually  availed 
themselves  of  the  extraordinary  powers  conferred  upon  them  at  their 
own  solicitation  and  on  their  own  representations,  by  getting  possession 
of  lands  without  the  consent  of  the  owners,  and  beginning  the  formation 
of  a  railway,  which  necessarily  interferes  with  public  as  well  as  private 
rights,  I  have  never  been  able  to  bring  myself  to  doubt  that  there  is  a 
duty  incumbent  upon  them  to  complete  the  undertaking,  and  that  we 
are  empowered  to  compel  the  performance  of  this  duty  by  mandamus. 

Whether,  where  the  company  have  done  nothing  as  between  them- 
selves and  third  parties  or  the  public  under  their  parliamentary  powers, 
they  may  not  wholly  abandon  the  undertaking,  is  a  very  different  ques- 
tion. I  *was  at  first  inclined  to  think  that,  till  they  have  actually  r^Ao 
interfered  with  private  or  public  rights  after  the  passing  of  their  ^ 
act  of  Parliament,  they  are  not  to  be  considered  as  having  entered  into 
any  contract,  or  incurred  any  obligation  to  execute  the  undertaking.(a) 
Neither  individuals  nor  the  public  necessarily  suffer  any  severe  injury 
by  the  scheme  having  been  formed  and  repudiated ;  and  neither  the 
consideration  nor  the  promise,  which  constitute  the  contract  or  obliga- 
tion, can  be  said  to  be  so  apparent  if  the  shareholders  agree  to  dissolve 
the  company  as  soon  as  the  act  of  Parliament  has  passed.  But  my 
present  opinion  is  that,  at  the  moment  when  the  act  receives  the  Royal 
assent,  the  contract  and  obligation  attach,  and  that  by  the  Legislature 
alone  can  the  contract  and  obligation  be  subsequently  discharged.  There 
b  great  difficulty  in  drawing  any  other  line.  The  notion  that  upon  the 
passing  of  the  act  there  is  a  locus  posnitentise  still  allowed  to  the  com- 
pany is  rather  a  gratuitous  supposition;  and  I  know  not  on  what 
principle  we  are  to  interpolate  the  condition  <<  if  the  company  avail 
themselves"  of  the  extraordinary  powers  which  they  have  obtained 
upon  a  declaration  that  they  were  ready  and  willing,  at  their  own 
expense,  to  execute  a  work  declared  by  the  Legislature  to  be  greatly 
for  the  public  benefit. 

Regarding  the  transaction  as  matter  of  contract,  we  may  well  con- 
clude that  between  the  company  and  the  owners  of  the  land  to  be  taken 

(a)  His  Lordship  obserred  daring  the  argnment :  "This  is  the  first  instance  of  an  application 
to  compel  the  making  of  a  railway  by  mandamns,  where  nothing  lias  been  done." 
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for  the  railway,  as  well  as  with  the  public,  the  contract  is  absolute  when 
♦9441  ^^^  ^^  passes.  There  is  ample  consideration  in  the  prejudice 
^  '''which  the  landowners  sustain  in  being  subject  to  a  liability  for 
a  certain  number  of  years  to  have  their  land  forcibly  taken  from  them, 
and  in  the  benefit  thereby  accruing  to  the  company.  The.  reciprocal 
consideration  flowing  from  the  company  is  the  expenditure  which  they 
are  to  incur,  and  the  benefit  they  are  to  confer,  by  making  and  com- 
pleting the  railway.  The  mutual  consents  are  given  through  the  medium 
of  the  Legislature. 

It  was  argued  at  the  Bar  that  these  acts  of  Parliament  only  give  a 
permission  to  the  company,  because  the  powers  are  limited  to  a  certain 
number  of  years :  but  this  limitation  seems  manifestly  to  be  introduced 
for  the  protection  of  the  landowners,  without  giving  the  companies  the 
power  at  their  pleasure  to  abandon  their  undertaking. 

For  the  landowners  there  is  no  locus  posnitentise.  From  the  instant 
the  act  receives  the  Boyal  assent  the'  company  have  the  compulsory 
power  of  purchasing  all  the  lands  required  by  them  throughout  the 
whole  extent  of  the  railway,  as  specified  in  the  books  of  reference,  and 
by  serving  a  notice  they  may  become  the  actual  purchasers  at  any  mo- 
ment till  the  long  period  to  which  the  compulsory  power  of  purchase  is 
limited  expires.  Till  then  the  landowners  are  deprived  of  their  full 
right  of  ownership ;  and,  if  they  are  not  to  be  compensated  by  the 
construction  of  the  railway,  they  would  in  many  cases  sustain  a  serious 
loss.  During  all  the  time  while  the  compulsory  power  of  purchase  sub- 
sists, they  are  prevented  from  alienating  land  or  houses  described  in 
the  book  of  reference,  and  from  applying  them  to  any  purposes  incon- 
sistent with  the  claim  which  may  be  made  to  them  by  the  Railway 
Company.  During  the  whole  of  this  time,  is  one  party  to  the  contract 
to  be  bound  and  the  other  to  be  free  ? 

^  -  *Then,  may  not  the  public  be  considered  a  party  to  the  con- 
-■  tract  ?  and  will  not  the  public  be  aggrieved  if  the  contract  may 
be  repudiated  by  the  company  at  any  time  before  it  is  acted  upon  ? 
The  fact  is  agreed,  that  it  would  be  for  the  public  benefit  that  a  new 
linb  of  communication  should  be  opened  between  certain  termini ;  and 
the  privilege  of  making  it  is  conceded  to  a  company,  with  extraordi- 
nary powers  over  highways  and  other  public  rights.  Competitors  who 
were  willing  to  construct  a  railway  between  the  same  termini  are  de- 
feated. For  a  period  of  at  least  five  years  no  similar  scheme  can  be 
brought  forward.  May  it  not  reasonably  be  concluded,  then,  that  the 
company  are  bound  to  perform  their  part  of  the  contract  as  well  in 
respect  to  the  public  as  to  the  landowners  ?  A  permission  which  works 
no  prejudice  to  the  party  who  grants  it,  may  well  leave  the  exercise  of 
it  optional  with  the  grantee ;  but  if  it  is  granted  at  the  request  of  the 
grantee,  on  a  representation  that  he  is  about  to  exercise  it  for  the 
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oenefit  of  the  grantor,  who  cannot  withdraw  it,  is  not  the  fair  inference 
that  the  obligation  is  reciprocal  ? 

Bash  and  reckless  speculators  in  railroad  shares  may  thus  be  consi- 
derable losers,  if  when  the  shares  suddenly  fall  to  a  discount  they  may 
not  at  their  pleasure  break  up  the  concern.  But  if  a  speculation  of 
this  sort  is  conducted  on  fair  commercial  principles,  no  real  hardship 
can  arise  from  considering  that  the  contract  binds  the  company  as 
well  as  the  landowners  and  the  public.  The  company  always  declare 
their  readiness  and  willingness  to  execute  the  work  for  the  public  bene- 
fit, and  engage  to  find  funds  for  the  purpose.  If  the  calculations  have 
been  honestly  and  prudently  made,  there  is  hardly  a  possibility  of  any 
discovery,  before  the  work  *is  begun,  that  it  may  not  be  advan-  r^nA^ 
tageously  carried  on.  If,  in  the  progress  of  the  work,  unfore-  ^ 
seen  difficulties  arise — ^if  a  tunnel  costs  much  more  than  might  reason- 
ably have  been  expected,  or  bridges  are  swept  away  by  an  inundation — 
a  new  arrangement  may  be  made  under  the  sanction  of  Parliament. 
Applications  have  repeatedly  been  made  with  success  to  Parliament  by 
Railway  Companies  for  leave  to  abandon  the  whole  of  their  undertaking, 
or  a  particular  branch  of  it.  I  cannot,  therefore,  allow  that  the  appre- 
hended ruin  of  shareholders  should  induce  us  to  abstain  from  giving 
such  acts  of  Parliament  the  construction  which  ought  fairly  to  be  put 
upon  them.  We  are  to  find  out  what  is  the  just  inference  from  the 
nature  of  the  transaction,  and  from  the  language  employed.  In  some 
of  these  Railway  acts  we  find  the  expression,  «« the  company  is  required 
to  make  and  maintain  the  railway ;"  in  others,  <<  it  shall  be  lawful  for 
the  company  to  make  and  maintain."  I  do  not  believe  that  a  different 
meaning  is  really  intended  by  these  different  expressions.  The  rule 
for  construing  the  language  of  Parliament  upon  this  subject  is  to  be 
found  in  Com.  Dig.  Parliament  (R.  22) :  <<  Words  of  permission  shall 
be  obligatory.  If  a  statute  says  that  a  thing  for  the  public  benefit  may 
be  done,  it  shaH  be  construed  that  it  must  be  done."  According  to  this 
rule,  as  the  railway  is  expressly  declared  to  be  for  the  public  benefit, 
these  two  forms  of  expression  in  acts  of  Parliament  for  the  same  object 
are  synonymous. 

Reliance  was  placed  by  the  defendants'  counsel  on  Sir  W.  C.  Anstru- 
ther  V.  East  of  Fife  Railway  Company,  1  Macqueen,  98 ;  but  when  that 
case  is  examined  it  will  be  '''found  to  be  no  authority  for  them.  r^nAj 
There  the  special  act  received  the  Royal  assent  on  16th  July,  '- 
1846.  The  Company,  having  received  deposits  and  calls,  but  before 
commencing  any  works,  or  giving  any  notices  to  landonmers,  on  28th 
March,  1849,  came  to  a  resolution  to  abandon  their  undertaking,  and 
to  apply  to  Parliament  for  an  act  to  authorize  them  to  do  so.  On  30th 
May  following,  the  appellant  made  an  application  to  the  Court  of  Ses- 
sion in  due  form,  <<  that  the  Company  might  be  interdicted  <  from  taking 
any  steps  or  proceedings,  havintr  for  their  object  the  dissolution  of  the 
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said  Company,  and  from  returning  or  paying  back  to  the  shareholders 
the  money  advanced  and  paid  by  them  in  the  shape  of  deposits  or  calls, 
and  from  violating  the  contract  or  agreement  entered  into  between' " 
him  <<  <  and  the  said  Company,  and  from  acting  in  any  other  way  pre- 
judicial to* "  his  <<  <  interests' "  <<  <  under  the  said  contract  or  agreement, 
or  contrary  to  the  provisions  of  the  statute  incorporating  the  siud 
Company.'  "  The  appeal  was  against  interlocutors  refusing  this  inter- 
dict. The  appellant's  counsel  admitted  that  the  interdict  would  have 
prevented  the  Company  from  coming  to  Parliament  for  an  act  autho- 
rizing them  to  abandon  the  undertaking,  but  relied  upon  the  very  ques- 
tionable dictum  laid  down  by  Lord  Cottbnham,  in  a  case  (a)  where  the 
Company  had  begun  to  make  the  railway,  that  the  Court  of  Chancery 
may  grant  an  injunction  to  stop  proceedings  in  Parliament  contrary  to 
a  contract  supposed  to  have  been  entered  into.  It  further  appeared 
that  the  appellant  had  brought  an  action  of  declarator  against  the 
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Company,  for  the  purpose  *of  having  it  found  that  the  Company 
had  no  right  to  abandon  the  undertaking,  and  that  in  this  action 
judgment  had  been  given  against  him.  Lord  St.  Leonards,  therefore, 
in  advising  the  House  to  dismiss  the  appeal,  observed:  «^What  is  prayed, 
is  a  general  injunction  on  the  assumption  that  the  right  will  be  esta- 
blished at  the  very  period  when  that  right  has  been  denied,  and  the 
injunction  in  effect  dissolved  by  a  judgment  against  the  appellant  in  an 
action  of  declarator."  <<  The  appellant  prays  that  the  Company  may 
be  prevented  from  asking  Parliament  for  an  act  to  put  an  end  to  this 
proprietary.  It  is  perfectly  clear  that  the  terms  in  which  the  injunc- 
tion is  sought  would  go  to  interdict  such  an  application."  <<If  such  a 
person  desires  to  oppose  a  projected  measure  in  Parliament,  he  is  at 
perfect  liberty  to  do  so ;  and  he  will  be  duly  heard  by  the  Legislature 
on  the  ground  of  his  interest.  But  to  grant  an  injunction  in  the  cir- 
cumstances of  the  present  case  is  impossible."  His  Lordship  after- 
wards goes  on  to  observe  that,  to  support  the  appeal,  the  propriety  of 
the  interdict  in  all  its  parts,  as  prayed,  must  be  proved ;  and  that  there 
was  no  pretence  for  saying  that  the  appellant  had  any  right  to  restrain 
the  Company  from  paying  back  deposits  to  the  shareholders.  The 
affirmance  of  the  judgment  refusing  the  interdict  is  no  authority  against 
this  mandamus. 

The  question  which  is  now  before  us  is  more  nearly  touched  by  the 
action  of  declarator  in  the  Court  of  Session  between  the  same  par- 
ties.(i)    There,  a  learned  Judge,  Lord  Wood,  decided  that  the  action 


*249] 


was  not  maintainable ;  but  he  proceeded  solely  on  the  ground 
'''that  it  had  been  commenced  too  late,  and  that  an  act  had  been 
passed  by  the  Legislature  authorizing  the  Company  to  abandon  the 
ondertaking.    He  says :  <<  The  compulsory  powers  authorizing  the  Com- 

(a)  Heftthcote  *».  The  North  SUffordabire  Rtilway  Company,  2  Mscn.  k  Oord.  100, 109. 
(6)  1  Maoqcseiv  100,  note  (e)  to  Sir  W.  C.  Anitrather  «.  East  of  Fife  Railway  Company. 
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panj  to  take  lands  expired  in  July,  1849."  <<In  1850"  they  "applied 
to  Parliament  for  leave  to  dissolve  themselves ;  and  having  proved  to 
the  satisfaction  of  the  Legislature  that  the  construction  of  the  railway 
<had  never  been  commenced/  and  that  it  was  expedient  to  abandon  the 
undertaking,"  a  bill  passed  enacting  that  the  Company  should  cease  to 
exist,  except  for  payment  of  its  debts,  and  that  the  Company  were 
absolutely  released  and  discharged  from  all  obligation  and  liability  to 
make  the  railway.  <<  The  action  of  declarator  was  instituted  hrfore  the 
passing  of  the  dissolving  statute,  but  not  till  after  the  compulsory 
powers  of  taking  land  under  the  original  act  had  expired ;  so  that"  the 
pursuer  was  clearly  « too  late  in  bringing  his  action."  His  Lordship, 
however,  goes  on  to  intimate  a  pretty  strong  opinion  that,  <<  had  the 
proper  demand  been  made  while  the  compulsory  powers"  subsisted, 
<<and  within  a  reasonable  time"  before  their  cessation,  an  action  for 
that  purpose  » timeoudy  raised  would  have  been  maintainable  by  the 
pursuer,"  and  he  "might  have  been  entitled  to"  the  decree,  now  prayed, 
against  the  defenders.(a) 

Looking  to  stat.  11  ft  12  Vict.  c.  ciii.,  for  making  this  extension  by 
an  existing  company,  which  had  previously  made  the  line  of  railway  to 
be  extended,  I  doubt  whether  the  Company,  in  respect  of  the  extension, 
be  exactly  in  the  situation  of  a  new  company  which  had  been  created 
to  construct  a  new  railway,  and  which  had  never  availed  itself  of  any 
of  the  powers  of  the  act.  *But,  supposing  the  defendants  to  be  r^iocA 
in  this  situation,  I  think  that  the  return  to  the  mandamus  would  '- 
be  bad,  as  only  showing  that  they  had  broken  the  contract,  and  disre- 
garded the  obligation  to  construct  that  railway  which  they  are  com* 
manded  to  complete. 

I  have  now  to  make  a  few  observations  on  the  form  of  the  mandatory 
part  of  the  writ,  which  is  said  to  command  what  is  unlawful,  by  requi- 
ring the  Company  "  to  do  and  take  all  necessary  acts  and  steps,  both 
as  to  the  purchase  of  lands  and  otherwise,  for  making  and  completing, 
and  to  make  and  complete,  the  said  Extension  railway,"  pursuant  to  the 
statutes  in  that  behalf.  Under  the  4th  and  following  sections  of  the 
act,  10  ft  11  Vict.  c.  ciii.,  power  is  given  to  raise  a  sum  of  money  by  the 
creation  of  new  shares  for  making  this  extension,  and  likewise  to  bor- 
row on  mortgage.  If  this  money  ought  to  have  been  raised  by  new 
shares  or  mortgage  before  the  Company  proceed  to  purchase  land  under 
their  compulsory  powers,  this  writ  requires  them  to  do  so.  We  must 
assume  that  they  can  have  no  difficulty  in  performing  their  undertaking. 
On  arguing  the  objection,  we  must  assume  that  an  obligation  upon  the 
Company  exists  to  execute  the  work  and  to  do  all  that  is  necessary  for 
this  purpose.  They  are  in  substance  called  upon  to  take  all  the  steps 
necessary  for  the  completion  of  the  railway,  in  the  order  which  the  act 
of  Parliament  prescribes. 

(a)  Sm  Mtboritiet  ooUeoted  1  MMqii«eB,  108,  ncte. 
TOL.  I.— 22  P  B.  *  B. 
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Upon  the  whole,  it  appears  to  me  that  the  writ  of  mandamus  is  ralld 
in  form  as  well  as  in  substance.  And,  the  only  return  to  it  being  that 
the  Company,  having  taken  no  steps  towards  the  making  of  the  railway, 
are  not  bound  to  take  any,  I  think  there  ought  to  be  judgment  for  the 
prosecutor,  with  the  award  of  a  peremptory  mandamus* 
*9^11  "^T^^e  case  is  certainly  one  of  the  most  important  ever  argued 
-'  in  Westminster  Hall ;  and  it  is  attended  with  considerable 
difficulty.  I  therefore  earnestly  hope  that  as  speedily  as  possible  it 
may  be  brought  by  writ  of  error  before  a  superior  tribunal. 

GoLBRiDGE,  J. — ^I  am  of  the  same  opinion :  and,  as  I  have  had  the 
opportunity  of  reading  and  considering  attentively  both  the  judgments 
of  my  Lord  now  delivered,  it  is  scarcely  necessary  for  me  to  add  more 
than  my  concurrence  to  the  conclusion  to  which  he  has  come.  And, 
speaking  generally  to  the  arguments  and  view  of  the  authorities  by 
which  he  has  been  led  to  it,  I  should  merely  waste  time  in  an  attempt 
to  repeat  the  former  or  re-examine  the  latter.  In  the  case  now  for 
decision  it  seems  to  me  perfectly  clear  that,  if  the  writ  discloses  a 
primfi  facie  case  on  which  it  can  be  supported,  the  return  al}eges 
nothing  whatever  to  displace  that  case.  The  return  can  be  no  answer, 
unless  thi8  can  be  maintained,  that  the  defendants  may,  by  a  repre- 
sentation to  the  legislature,  of  which  they  are  called  on  to  prove  the 
truth,  that  it  will  be  a  great  public  benefit  that  a  railway  should  be 
constructed  through  a  particular  district  and  by  a  particular  line,  and 
that  they  are  willing  at  their  own  expense  so  to  construct  it,  procure 
from  the  Legislature  all  necessary  powers,  and  most  stringent  they  are, 
for  that  purpose ;  that  by  these  powers  they  should  at  once,  and  for  the 
whole  number  of  years  specified  by  the  act,  take  from  the  landowners 
on  the  line  the  free  use  of  their  property,  impede  all  improvements, 
prevent  all  sales ;  that  they  should  indirectly  but  efiectually  prevent 
the  district  from  the  admitted  benefit  of  having  a  railway  constructed 
^Qco-i  by  other  parties ;  and  yet  that  they,  having  '''thus  procured  the 
^  powers,  given  the  undertaking,  and  occasioned  the  inconveniences, 
above  stated,  may  simply  do  nothing,  retaining,  however,  all  their 
powers  for  the  time  specified.  In  this  case  the  defendants  allege  no 
inconvenience,  no  impossibility  of  making  the  line,  no  want  of  funds, 
means,  or  time,  so  that  the  bare  and  single  circumstance  of  their  hav- 
ing done  nothing  is  relied  on  to  relieve  them  from  the  obligation  of 
doing  anything.  The  very  statement  of  these  circumstances  seems 
to  me  sufficient  to  show  how  entirely  impossible  it  is  to  sustain  this 
return. 

The  real  question,  then,  is  on  the  writ.     And,  after  much  considera 
tion,  and  some  hesitation,  I  am  of  opinion  that  it  discloses  a  sufficient 
legal  right  in  the  individual  promoting  it,  and  a  sufficient  obligation  on 
the  defendants,  to  render  it  valid.     It  alleges  that  the  whole  of  the 
projected  line  would  pass  through  the  townships  of  Wooldale  and 
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Cartworth ;  that  Mr.  Hinchliff  was  and  is  owner  of  lands  in  Cartwort}i, 
through  which  the  line  will  pass ;  that  these  lands  a^e  shown  on  the 
plans,  and  his  name  included  in  the  books  of  reference ;  and  that  he  is 
desirous  the  line  should  be  made.  He  is,  therefore,  not  merely  inte* 
rested  as  one  of  the  public  in  the  general  benefits  to  result  from  the 
projected  line;  he  is  not  merely  one  of  the  public  on  whose  behalf 
the  -contract  has  been  made  for  the  construction  of  the  railway ;  but 
iudividually  he  has  been  affected  in  his  property  by  the  acts  of  the 
defendants.  Ever  since  the  statute  passed  at  their  instance,  they  have 
exercised  a  control  over  his  lands,  and  he  has  been  impeded  in  im* 
proving  them,  and  substantially  prevented  from  selling  them.  The 
only  recompense  for  this  is  the  specific  performance  of  that  which  was 
originally  contemplated  by  the  parties  and  ^intended  to  be  pro-  ri^<)cQ 
vided  by  the  Legislature :  none  other  would  be  complete ;  and  ^  *" 
to  this  he  has  a  legal  right. 

I,  therefore,  agree  with  my  Lord  that  our  judgment  should  be  for  the 
Crown. 

Lord  Campbbll,  C.  J.,  stated  that  Crompton,  J.  (who  was  not  pre- 
sent), concurred  in  the  judgment  which  he  had  pronounced. 

Erlb,  J.,  intimated  his  opinion  to  be  as  in  the  preceding  case  ;  but 
delivered  no  further  judgment.  Judgment  for  the  Crown.(a) 

(a)  See  the  next  ease.    Tbe  jadgment  in  the  ease  in  the  text  waa  rerened  in  the  Excheqaer 
Chamber;  York  and  North  Midland  Railway  Company  v.  The  Queen,  poat,  p.  873,  note. 


The  QUEEN  v.  The  GREAT  WESTERN  RAILWAY  COMPANY. 

Nov.  20. 

(On  the  relation  of  LANGFORD  and  SMITH.) 

Mandamiu  to  a  railway  Company  to  make  a  branch  anthorised  by  an  extenaion  Act,  which 
incorporated  stat  8  A  0  Vict  e.  18.  Retam :  that  the  capital  required  to  make  tbe  branch 
was  not  nibscribed  for  by  any  contract,  according  to  itat  SAO  Vict  c.  18,  s.  10 ;  and  that 
the  branch  could  not  be  made  without  the  exereiee  of  the  oompulsory  powers  to  take  land. 
On  demurrer: 

Held,  that  stat  8  ft  0  Yict  o.  18,  s.  16,  is  not  applicable  to  an  extension  Act,  where  the  ftands 
are  to  be  Aimished  by  the  Company : 

Held,  also,  that,  even  If  stat  8  ft  0  Vict  e.  18,  s.  16,  were  applicable,  the  return  showed  no 
incapacity  to  obey  the  writ ;  as  it  did  not  aver  that  defendants  were  unable  to  procure  the 
execution  of  the  subscription  contract 

It  appeared  on  the  record  that  the  period  for  the  exercise  of  the  compulsory  powers  had  expired, 
since  the  return  and  before  the  Judgment 

Held,  that  a  perem|>toiy  mandamus  must  be  awarded,  though,  since  the  return,  compliance  had 
become  impossible. 

Mandamus.     The  writ  recited  the  provisions  of  «  The  Great  Western 
Railway  Amendment  and  Extension  Act,  1847/'  (10  &  11  Yict.  c. 


J 
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CQxxvi.,  local  and  personal,  public.     Royal  assent  22d  July,  1847.)  (a) 
^nf^-.  The  writ  tlien  contained  suggestions :  That  by  warrant  ^granted 

-'  under  stat.  11  &  12  Vict.  c.  8,  the  time  for  the  completion  of  the 
work  was  extended  for  two  years ;  and  the  time  for  the  exercise  of  the 
powers  for  the  compulsory  purchase  of  lands  was  also  extended  for  two 
years.  That  the  Great  Western  Railway  Company  had  entered  on  the 
lands :  and  that  their  powers  for  making  the  line  by  the  compulsory 
purchase  of  lands  could  not  be  exercised  after  22d  July  next  after  the 
date  of  the  writ  (22d  July,  1852) :  and  that  Joseph  Langford  and  Bar- 
tholomew Smith,  both  proprietors  of  land  on  the  proposed  line,  had 
requested  the  Ghreat  Western  Railway  Company  to  make  the  line,  which 
they  had  refused  and  neglected  to  do.  The  writ  then  commanded  the 
Great  Western  Railway  Company  «<  that,  immediately  after  the  receipt 
^pcc-1  of  this  our  said  writ,  you  '''do  without  delay  proceed  to  make  and 

-*  complete  the  said  railway,  commencing  by  a  junction  with  the 
Great  Western  Railway  in  the  parish  of  Newton  St.  Loe  in  the  county 
of  Somerset,  and  termiilating  by  a  junction  with  the  line  of  the  Wilts, 
Somerset,  &  Weymouth  Railway  in  the  parish  of  Radstock  in  the  connty 
of  Somerset,  by  the  said  <  Great  Western  Railway  Amendment  and 
Extension  Act,  1847,'  authorized  to  be  made.  And  that  you  do  also, 
without  delay,  proceed  to  purchase  the  lands  which  are  necessary,  and 
whiish  you  require  and  are  authorized  to  purchase,  for  the  purpose  of 
making  and  completing  the  said  railway  pursuant  to  the  powers  of  the 
said  last-mentioned  act  of  Parliament  and  the  acts  therewith  incorpo- 
rated." 

Return  (on  4th  June,  1852) :  That  the  Great  Western  Railway  Com- 
pany had  not  entered  on  the  lands  further  than  was  necessary  for  a 
preliminary  survey.  <<  That  we  have  not  adequate  or  suflScicnt  funds 
for  the  purchase  of  the  lands  necessary  for  making  and  completing  the 
said  railway ;  but,  on  the  contrary  thereof,  at  the  time  of  the  coming 

(a)  The  material  teotions  of  thia  a«t  are  the  foUowing.  Sect.  1,  after  reciting  that  it  was 
expedient  to  make  a  railway  from  the  line  of  the  Great  Western  Railway  to  the  line  of  the 
Wilts,  Somerset*  and  Weymouth  Railways,  and  that  the  Great  Western  Railway  Company  were 
willing  to  exeente  it,  enaots  that  this  railway  when  completed  shall  be  part  of  the  Great 
Western  Railway.  Sect  2,  that  the  provisions  of  <'the  Lands  Clauses  Consolidation  Act,  1845," 
so  far  as  applicable  and  "not  inconsistent  with  the  provisions  hereinafter  contained,  shall  be 
incorporated  with  and  form  part  of  this  act"  Beet  4  enaots  "that  it  shall  be  lawfhl  for  the 
Great  Western  Railway  Company,  from  time  to  time,  to  raise,  by  creating  new  shares  or  stock, 
in  addition  to  the  sums  of  money  which  they  are  authorised  to  raise  under  and  by  virtue  of  the 
acts  relating  to  their  undertaking  hereinbefore  recited,  or  any  of  them,  or  which  they  may  be 
authorized  to  raise  under  or  by  virtue  of  any  other  act  to  be  passed  in  the  present  session  of 
parliament,  any  sum  of  money  not  exceeding  in  the  whole"  880,000{.,  to  be  raised  in  the  same 
way  as  provided  by  stat  7  A  8  Vict  c  iii.  (local  and  personal,  public,  on  which  nothing  turned). 
Sect  6  authorised  the  Great  Western  Railway  Company  to  borrow  on  mortgage,  136,680^  Sects. 
11  A  13,  in  the  common  form,  authorised  the  making  of  a  branch  line  by  the  Great  Western  Rail- 
way Company  from  a  point  on  the  Great  Western  Railway  to  a  point  on  the  Wilts,  Somerset, 
and  Weymouth  Railway.  By  sect  26  the  powers  of  the  Great  Western  Railway  Company  for 
the  compulsory  purchase  of  land  were  to  expire  three  years  after  the  passing  of  the  act  (that  is 
on  22d  July  1850).  By  sect  27  the  works  were  to  be  completed  within  seven  years  after  the 
pMsing  of  the  act  (that  U  before  32d  July  1854\ 
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of  this  writ  to  us,  we  had  not,  nor  ever  before  or  since  have  we  had,  nor 
have  we  now,  funds,  or  the  power  of  raising  funds,  which  by  law  we  are 
authorized  to  apply,  or  which  we  can  apply,  for  making  and  completing 
the  said  railway  ;  save  and  except  funds  which  are  insuflScient  for  making 
and  completing  the  said  railway  by  a  very  large  sum,  that  is  to  say 
from  50,0001.  to  100,000^  And  we,  the  said  Great  Western  Railway 
Company,  further  most  humbly  certify  and  return  to  our  Sovereign 
Lady  the  Queen  that  the  whole  of  the  said  capital  of  880, 000^,  in  <  The 
Great  Western  Railway  Amendment  and  Extension  Act,  1847,'  men- 
tioned, has  not  been  subscribed  under  any  contract  binding  the  parties 
thereto,  their  heirs,  executors,  and  ^administrators,  for  the  pay-  r^io^ 
ment  of  the  sums  by  them  respectively  subscribed.  And  there-  ^ 
fore  it  is  not  lawful  for  us«io  put  in  force  any  of  the  powers  of  the  acts 
above  mentioned,  or  any  of  them,  in  relation  to  the  compulsory  taking 
of  land  for  the  purposes  of  the  said  railway ;  and  that,  for  the  purpose 
of  making  and  completing  the  said  railway  and  purchasing  the  lands 
necessary  for  that  purpose,  it  is  necessary  that  we  should  have  power 
to  put  in  force  the  said  powers  in  relation  to  the  compulsory  taking  of 
land." 

Plea :  Traverse  of  the  averment  that  the  Company  have  not  adequate 
or  sufficient  funds  or  the  means  6f  raising  them.  The  Grown  joined 
issue  on  this  traverse.(a) 

To  the  residue  of  the  return :  Demurrer.     Joinder  in  demurrer. 

I'itzherbertj  for  the  Grown. — ^The  general  question,  whether  a  railway 
Act  is  permissive  merely,  or  obligatory  on  the  promoters,  must  be  con- 
sidered as  decided  by  Regina  v.  York  &  North  Midland  Railway  Com- 
pany, anti,  p.  178,  and  Regina  v.  Lancashire  &  Yorkshire  Railway 
Company,  ant^  p.  228,  at  least  until  the  decision  of  this  Court  is 
reviewed  in  error.  [Wiohtman,  J. — I  was  not  in  Court  when  these 
cases  were  argued ;  nor  did  I  hear  the  arguments  in  them.  But  I  have 
carefully  perused  the  judgments ;  and,  so  far  as  I  am  competent  to 
form  an  opinion  without  hearing  the  case  argued,  I  fully  concur  in  the 
judgment  of  my  Lord  Campbell.]  The  only  question  open  to  discus- 
sion in  this  Court  is  as  to  the  sufficiency  of  the  ^return.  It  is  rn,ac*r 
bad :  as,  even  if  sect.  16  of  <<  The  Lands  Clauses  Consolidation  ^ 
Act,  1845"  (8  &  9  Vict.  c.  18),  applies  to  sucb  an  undertaking  as  this, 
there  is  nothing  in  the  return  to  show  that  the  Great  Western  Railway 
Company  are  unable,  even  now,  to  comply  with  that  section.  If  they 
had  averred  that  they  could  not  procure  a  subscription  contract  to  be 
executed,  and  so  could  not  exercise  their  compulsory  powers,  it  might, 
if  sect.  16  applied,  be  a  good  return.     That  point  is  before  the  Court 

(a)  The  itrae  in  tmei  wu*  tried  at  the  Somerset  Snmmer  Aaeises,  1853,  before  MARTor,  B.; 
when  a  bill  of  ezeeptions  mu  tendered  by  the  defendant  to  the  roling  of  the  learned  Judge. 
Thm  Tardiet  paiaed  for  the  Crown. 
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in  Regina  v.  Ambergate,  &c.,  Railway  Company.(a)  Bat  such  an  aver- 
ment woald  be  material  and  traversable.  It  is,  however,  clear  that  sect. 
16  of  <«The  Lands  Clauses  Consolidation  Act,  1845,"  does  not  apply 
to  the  present  Act.  It  is  in  terms  made  applicable  <•  where  the  under- 
taking is  intended  to  be  carried  into  effect  by  means  of  a  capital  to  be 
subscribed  by  the  promoters  of  the  undertaking."  It  is  not  applicable 
to  an  extension  Act  in  which  the  capital  is  furnished  by  other 
means. 

Sir  F.  KeUj/,  Solicitor-Gkneral,  contrsl. — Sect.  16  of  <<  The  Lands 
Clauses  Consolidation  Act,  1845,"  applies.  The  special  Act  authorises 
the  Company  to  raise  the  capital ;  by  shares,  it  is  true :  but  still  section 
16  applies.  The  Company  are  in  this  case  the  promoters  ;  they  are  to 
furnish  the  funds  ;  and  they  ought  to  execute  a  contract.  There  is  a 
further  point.  Since  the  return  was  made,  the  22d  July,  1852,  has 
passed.  It  appears  on  the  record  that  the  compulsory  powers  to  pur- 
chase land  have  expired.  Can  the  Court,  now,  issue  a  peremptory 
^oron  mandamus  commanding  the  Company  to  exercise  those  '^'powers  ? 
-*  It  may  be  said  that  the  expiration  is  a  consequence  of  the  impro- 
per delay  of  the  Company.  That  may  afford  a  reason  for  punishing 
those  guilty  of  improper  delay,  if  there  be  any,  ,as  for  a  contempt  of 
Court;  but  it  cannot  render  it  proper  to  issue  a  peremptory  writ  com- 
manding what  on  the  face  of  the  record  is  impossible. 

Fitzherbertj  in  reply. — The  Company  could  not  subscribe  any  con- 
tract. It  would  be  ultra  vires,  and  not  binding ;  Cohen  v.  Wilkinson, 
12  Beav.  125,  138,  Colman  v.  Eastern  Counties  Railway  Company,  10 
Beav.  1. 

Lord  Campbell,  C.  J. — ^I  am  of  opinion  that  in  this  case  there  must 
be  judgment  for  the  Crown.  On  the  general  question,  whether  there  is 
an  obligation  to  make  a  line  for  which  an  Act  has  been  obtained,  I  think 
we  must  be  governed  by  the  judgments  given  in  Regina  v.  York  &  North 
Midland  Railway  Company,  ant^,  p.  178,  and  Regina  v.  Lancashire  & 
Yorkshire  Railway  Company,  antd,  p.  228.  I  wish  again  to  express  my 
great  desire  that  the  first  opportunity  should  be  taken  to  have  this  very 
important  and  difficult  question  decided  in  the  House  of  Lords :  but, 
till  the  decision  is  reviewed,  I  must  adhere  to  the  opinions  I  then 
expressed.  I  must,  therefore,  assume  in  the  present  case  that  the  writ 
is  good,  and  that  the  only  question  is  as  to  the  sufficiency  of  the  return. 
The  part  which  we  are  now  to  consider  rests  entirely  on  «<  The  Lands 
Clauses  Consolidation  Act,  1845,"  sect.  16.    In  the  first  place,  I  am  of 


♦< 
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opinion  '''that  sect.  16  does  not  apply  to  such  an  undertaking  as 


the  one  now  in  question.  Is  this,  in  the  words  of  sect.  16,  an 
undertaking  <«  intended  to  be  carried  into  effect  by  means  of  a  capital  to 
be  subscribed  by  the  promoters  of  the  undertaking"?     I  am  clearly  of 

(a)  Argned  on  thia  day.    The  Court  took  time  to  consider  their  Jadgment,  and  did  not  delirer 
judgment  in  the  present  term. 
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opinion  that  it  is  not.  We  need  only  refer  to  the  special  Act,  which 
contemplates  other  means  for  carrying  into  effect  the  line.  It  is  an 
extension  Act ;  the  line  is  to  be  made  by  the  Great  Western  Railway 
Company,  who  may  from  other  sources  have  soflScient  funds  for  the  pur- 
pose ;  but,  in  case  they  have  not  enough,  the  Act  provides  means  by 
which  they  can  raise  additional  capital.  That  is  quite  different  from 
the  state  of  things  contemplated  in  «  The  Lands  Clauses  Consolidation 
Act,  1845,"  sect.  16.  But,  supposing  that  section  did  apply,  still  the 
return  would  be  bad.  It  does  not  show  that  the  promoters  are  not  able 
to  procure  the  subscription  to  the  contract.  That  is  shown  in  the 
return  in  Regina  v.  Ambergate,  ftc,  Railway  Company,  anti,  p.  257, 
note  (a),  on  which  we  have  taken  time  to  deliberate.  But  here  the 
return  is,  merely,  that  the  capital  has  not  been  subscribed.  It  is  not 
said  that  the  Great  Western  Railway  Company  have  tried  to  have  it 
subscribed  and  failed,  nor  that  they  were  or  are  unable  to  have  it  sub- 
scribed. Even  if  the  subscription  was  a  condition  precedent  to  their 
obedience  to  the  writ,  they  show  no  incapacity  to  obey.  Therefore  the 
return  is  bad.  As  to  the  last  point :  it  admits  of  no  doubt.  If,  when 
the  writ  issued,  there  was  not  time  to  obey  it  before  the  expiration  of 
their  powers,  that  should  have  been  returned.  Such  returns  have  been 
made ;  the  averment  that  there  was  not  sufficient  time  has  '''been  r^Q/»A 
traversed ;  and  the  issue  on  that  point  tried,  and  found  against  ^ 
the  defendants.  But  no  such  return  was  made  here ;  and  we  must  now 
assume  that,  when  the  writ  issued,  there  was  ample  time  to  obey  it. 
But  in  consequence  of  this  bad  return  the  time  has  passed.  And  now 
the  Solicitor-General  argues  that  the  defendants  may  take  advantage 
of  their  own  wrong  in  disobeying  the  writ.  It  is  a  good  writ,  and  a 
bad  return  ;  and  we  are  bound  to  award  a  peremptory  mandamus. 

CoLERinGE,  J. — I  shall  say  nothing  on  the  general  point,  nor  on  the 
last  point.  But  I  wish  to  point  out  that  the  special  Act  incorporates 
only  such  parts  of  <<  The  Lands  Clauses  Consolidation  Act,  1845,"  as 
are  applicable  to  and  not  inconsistent  with  its  provisions.  Now  I  think 
that,  if  the  Great  Western  Railway  Company  were  to  execute  such  a 
contract  as  is  contemplated  in  section  16,  it  would  not  be  binding 
upon  them.  For  the  special  Act  points  out  (in  sect.  4)  the  manner  in 
which  the  Company  may  raise  the  funds.  All  they  have  to  do  is  to 
obey  this.  Any  other  method  in  which  they  were  to  bind  themselves 
to  raise  funds,  as  by  a  subscription  contract,  would  be  ultra  vires,  and 
not  binding.  I  think  therefore  that  sect.  16  is  inapplicable  to  and 
inconsistent  with  the  provisions  of  the  special  Act. 

WiOHTMAN,  J.— I  agree  with  my  brother  Coleridge  in  what  he  has 
just  said.  It  is  clear  that  sect.  16  contemplates  a  different  state  of 
things  from  this.     On  the  other  points  I  concur  with  my  Lord. 

Erlc,  J. — On  the  general  point,  I  merely  say  that  I  *adhere 


to  what  I  said  in  Regina  t;.  York  &  North  Midland  Railway  Com- 
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pany,  antd,  p.  178,  so  far  as  it  is  applicable  to  the  present  case.  Witk 
regard  to  sect.  16,  I  am  clearly  of  opinion  that  the  prohibition  in  that 
section  does  not  apply  to  the  powers  given  to  the  Great  Western  Bail- 
way  Company  by  this  special  Act. 

Peremptory  mandamus  awarded.(a) 

(a)  The  jadgment  in  the  emie  in  the  text  waa  rerened  in  fhe  Bzeheqver  Chamber;  Greai 
Weitem  Bailway  Compwiy  «.  The  Qveen,  poet,  p.  874^ 


Mandaj/y  Nov.  22.     The  following  order  was  this  day  made. 

In  pursuance  of  an  Act,  passed  in  the  session  of  Parliament  held  in 
the  15th  and  16th  years  of  the  reign  ef  Her  Majesty,  c.  78,  entitled 
«  An  Act  to  make  provision  for  a  permanent  Establishment  of  Officers 
to  perform  the  duties  at  Nisi  Prius,  in  the  Superior  Courts  of  Common 
Law,  and  for  the  payment  of  such  Officers,  and  of  the  Judges  Clerks  by 
Salaries,  and  to  abolish  certain  Offices  in  those  Courts:"  We,  the 
undersigned,  being  Two  of  the  Commissioners  of  Her  Majesty's  Trea- 
sury, have  caused  the  under-mentioned  Tables  of  Fees  to  be  prepared, 
specifying  the  Fees  proper  to  be  demanded  and  taken  in  the  Offices 
under  mentioned,  and  at  the  Judge's  Chambers,  in  the  Superior  Courts 
of  Common  Law ;  and  that  all  other  Fees  in  such  Offices  and  Chambers 
should  be  abolished :  namely : 

*262]        *Offiee$  of  the  Moiten  of  the  Three  Superior  Courts. 

£    $.   cL 

Every  writ  (except  writ  of  trial  or  subpoena)       -        -        -  0    5     0 

Every  concurrent,  alias,  pluries,  or  renewed  writ          -        -  0    2     6 

Every  writ  of  trial 020 

Every  writ  of  subpoena  before  a  judge  or  master         -        -  0    2     0 

before  the  sheriff             -        -        -  0    1     0 

Every  appearance  entered  -        -        -        -        -        -020 

each  defendant  after  the  first          -        -  0    1     0 

Filing  every  affidavit,  writ,  or  other  proceeding   -        -        -  0    2     0 

Amending  every  writ,  or  other  proceeding           -        -        -  0     2     0 

Every  ordinary  rule 010 

Every  special  rule,  not  exceeding  6  folios    -        -        -  ^       -  0    4    0 

exceeding  6  folios,  per  folio   -        -        -  0    0    6 

Note. — Plans,  sections,  &c.,  accompanying  rules,   to  be 

paid  for  by  the  party  taking  the  rule,  according  to  the 

actual  cost. 

Every  judgment  by  default 05t> 

Every  final  judgment,  otherwise  than  judgment  by  default  -  0  10     0 

Taxing  every  bill  of  costs,  not  exceeding  8  folios         -        -  0    2    0 
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£    B.    d. 
Taxing  every  bill  of  oosts,  exceeding  8  folioB,  when  taxed 

as  between  party  and  party,  per  folio      -        -        -        -    0    0    6 

exceeding  8  folios,  when  taxed 

as  between   attorney  and  client,  or  where  the  attorney 

taxes  his  own  bill,  per  folio    -        -        -        -        -        -010 

*'2(iV\  *^^^J  f^f^^i^ce,  inquiry,  examination,  or  other  spe- 
^      cial  matter,  referred  to  the  master,  for  every  meet- 
ing, not  exceeding  one  hour, 0  10    0 

for  every  additional  hour  or  less,  -    0  10    0 

.Upon  payment  of  money  into  court,  viz. : — 

for  every  sum  under  502.  0  6  0 
602.  and  under  1002.  -  0  10  0 
1002.  and  above  that  sum,     10    0 

Every  certificate, 010 

Office  copies  of  prsecipe,  or  other  proceedings,  per  folio,      -    0    0    6 
Every  search,  if  not  more  than  two  terms,  -        .        -     0    0     6 

exceeding  two,  and  not  more  than  four  terms,     0    10 

exceeding  four  terms,  or  a  general  search,      -    0    2    6 

Every  affidavit,  affirmation,  &c.,  taken  before  the  master,    -     0    1     0 
Filing  every  recognisance  or  security  in  ejectment  or  error  -    0    2    6 
Every  allowance  and  justification  of  bail     -        -        -        -    0     8    0 

For  taking  special  bail  as  a  commissioner    -        -        -        -    0    2    0 

Filing  affidavit,  and  enrolling  articles  previous  to  the  admis- 
sion of  an  attorney      -        -         -         -        -        -        -060 

Every  readmission  of  an  attorney       -        -        -        -        -060 

All  other  fees  than  those  before  mentioned  are  hereby 
abolished,  and  are  not  to  be  taken  by  any  person  in 
the  masters'  offices,  under  any  pretence  whatever. 

*264]       *  Offices  of  the  AuociaUs  to  the  Three  Chief  Judges. 

Ev^ry  record  of  Nisi  Prius,  delivered  to  the  Associate,  to  be 
entered  for  trial    -        -        -        -        -        -        -        -160 

Every  trial  of  a  cause  from  plaintiff 100 

from  defendant         -        -        -        -    0  15    0 

If  the  trial  continues  more  than  one 

day,  then  for  every  other  day,  from  plaintiff  and  defend- 
ant, each 0  10    0 

Betuming  the  postea         -        - 060 

Every  cause  made  remanet,  at  the  instance  of  the  parties, 
to  be  paid  by  plaintiff   or  defendant,  as  the  case  may 

be 0  10    0 

Every  cause  withdrawn,  to  be  paid  by  the  party  at  whose 

instance  it  is  withdrawn 060 

VOL.  I.— 28  B.  *  B. 
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£   B.  <2. 
Re-entering  every  record  of  Nisi  Prins,  made  remanet,  &c.  -    0    2    0 
Every  reference,  from  plaintiff  and  defendant,  each     -        -    0    5    0 
Every  amendment  of  any  proceeding  whatever    -        -        -    0    2    0 
Every  order  or  certificate  r        -        -        -        -        -        -050 

Every  special  case,  or -special  verdict,  in  addition  to  the 

charge  for  engrossing  and  copying,  at  the  rate  of  4d.  per 

folio,  from  plaintiff  and  defendant,  each  -        •        -        -    0  10    0 

Attending  any  court  or  otherwise,  with  any  record,  or  other 

proceeding,  under  writ  of  subpoena,  or  special  order  of 

court,  per  day --        -100 

All  other  fees  than  those  before  mentioned  are  hei'eby 
abolished,  and  are  not  to  be  taken  by  any  person  in 
the  Associates'  offices,  under  any  pretence  what- 
ever. 

i'265]  *Chafnber$  of  the  Chief  and  Puisne  Judges. 

Every  summons  to  try  an  issue  before  the  sheriff        -        -     0     1     0 
Every  other  summons  whatever,  whether  in  term  or  vacation      0     2     0 
Every  order  to  try  an  issue  before  the  sheriff      -        -        -    0    1     0 
Every  other  order  whatever  of  an  ordinary  nature      -        -    0    2     0 
Every  order  of  a  special  nature,  such  as :  reference  to  arbi- 
tration, or  attendance  of  witnesses  at  arbitration ;  service 
of  process  on  persons  residing  abroad ;  reference  to  the 
master  to  fix  sum  for  final  judgment ;  revival  of  judgment, 

and  the  like 0    5    0 

Every  fiat,  warrant,  certificate,  caveat,  special  case,  special 

verdict,  or  the  like        -        -        -        -        -        -        -050 

Every  affidavit,  affirmation,  &a,  whether  in  term  or  vacation, 

each  deponent 010 

Every  affidavit  kept  for  the  purpose  of  being  conveyed  to 

the  proper  office  to  be  filed    -        -        -        -        -        -010 

Every  proceeding  filed 020 

Every  admission  of  an  attorney  -        -        -        -        .100 

Every  approbation  of  commissioners  for  taking  affidavits  or 

special  bail 026 

Every  commission  for  taking  affidavits  or  special  bail,  exclu- 
sive of  stamp  duty,  engrossing,  and  sealing    -        -        -    1     0    0 
Every  other  commission  for  any  purpose  whatever,  exclusive 

of  stamp  duty,  engrossing  and  sealing    -  ^    -        -        -    0 
Every  acknowledgment  by  married  women  -        -        -    0 

*2661  *Office  copies  of  judge's  notes,  or  of  any  other  pro- 

-'       ceeding  whatever,  per  folio 0 

Every  recognisance  or  bond  of  any  description  whatever      -    0 
Every  allowance  of  writ  of  error 0 


10 

0 

10 

0 

0 

6 

10 

0 

10 

0 
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£    $.    d. 
Bail  on  cepi  corpus,  habeas  corpus,  error,  or  ejectment        -    0    2    0 
Delivering  bail  piece  off  the  file,  or  justification  of  bail        •    0    2     0 
Every  committal       -        -        -        -        -        -        -        -060 

Every  exhibit  signed  by  judge  -        -        ...        -010 

Producing  judge's  notes     -        -        -        -        -        -        -060 

Bill  of  exceptions  signed  by  judge      -        -        -        -        -060 

Order  in  legacy  duty  cases 050 

Crown  revenue  cases,  from  defendant          -        -        -        -    0     6    0 
Attendance  in  any  court,  or  otherwise,  under  subpoena  or 
special  order  of  court,  to  give  evidence,  or  produce  docu- 
ments, per  day '-        -100 

Attendance  as  a  commissioner  to  take  affidavit,  &c.,  or  at  a 

judge's  house,  or  elsewhere,  at  request  of  parties    -        -    t)  10     0 
Appointment  of  coi2missioners  under  glebe  exchange  -    1     0     0 

Allowance  of  by  laws  or  table  of  fees         -        -        -        -10.0 

Report  on  private  bill 6'00 

Attendance  by  counsel,  each  side  -  -  -  -  -050 
Nate. — All  plans,  sections,  &c.,  accompanying  any  order  or  office 
copy,  to  be  paid  for  by  the  party,  according  to  the  actual  cost. 
In  cases  where  the  party  has  been  allowed  to  *sue  in  r^aj 
formft  pauperis,  the  fees  are  not  to  be  demanded  or  taken,  ^ 
nor  in  cases  where  such  fees  would  be  payable  by  any  Revenue 
or  other  Oovernment  Department. 

All  other  fees   than   those    before  mentioned  are   hereby 
abolished,  and  are  not  to  be  taken  by  any  person  at  the  Judge's 
Chambers  under  any  pretence  whatever. 
Given   under  our  hands  at  the  Treasury  Chambers,  Whitehall, 
this  twentieth  day  of  November,  1852. 

Chandos,  1    Two  of  the  Commissioners  of    Her 

Thos.  Batbson,    J  Majesty's  Treasury. 

We,  the  undersigned  Judges  of  the  Superior  Courts  of  Common  Law, 
do  settle,  allow,  and  sanction  the  before-mentioned  Table  of  Fees  pre- 
pared by  the  Commissioners  of  Her  Majesty's  Treasury ;  and  we  do 
hereby  establish  the  same,  under  the  provisions  of  the  aforesaid  Act. 
Dated  the  twenty-second  day  of  November,  1852. 

Campbell.  J  ^^^  Chief  Justice  of  the  Court 


of  Queen's  Bench. 
Lord  Chief  Justice  of  the  Court 

of  Common  Pleas. 

Lord  Chief  3aron  of  the  Court 

of  Exchequer. 

e'y'wIIuub,     lj«dgeBoftheCouptofCommoa 
T,  N.  Talfoobd,     '  "*"• 


John  Jbrtis, 
Fred.  Pollock,       , 


} 
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The  before-mentioned  Tables  of  Fees  having  been  sanctioned  and 

allowed  by  the  Lord  Chief  Justices,  the  Lord  Chief  Baron,  and  other 

*2fifil  •'^'^^g^®'  **  required  by  the  *said  Act,  we  do  hereby  order  that 

-*  the  said  Tables  of  Fees  be  inserted  and  published  in  the  London 

Gazette. 

Treasury  Chambers,  Whitehall,  the  twenty-second  day  of  Novem- 
ber, 1852. 

Chandos,  1  Two  of  the  Commissioners  of 

Thos.  Batbson,  j        Her  Majesty's  Treasury. 

<  The  above  Table  was  inserted  in  the  Supplement  to  the  London 
Gazette, of  Tuesday,  28d  November,  1852. 


The  QUEEN  t;.  JOHN  HENRY  NEWMAN,  D.D.    Nov.  22. 

Where  &  new  trial  is  to  be  mored  for  by  the  defendant  in  a  criminal  oaee,  intimation  maet  be 
giren  to  the  Court,  during  the  flrtt  four  days  of  term,  that  the  party  it  prepared  to  move. 

Where,  to  a  criminal  information  for  a  libel,  defendant  has  Justified,  under  stat  6  A  7  VicL  c 
90,  s.  6,  asserting  the  truth  of  the  imputations  contained  in  the  alleged  libel,  it  is  not  compe. 
tent  to  him  to  prove,  in  support  of  the  plea,  that  the  same  charges  were  prerionsly  published 
in  another  publioation,  and  that  the  prosecutor  had  taken  no  steps  against  such  other  pnbli- 
cation. 

This  was- a  criminal  information,  charging  the  defendant  with  com- 
posing and  publishing  a  libel  upon  Giovanni  Giacinto  Achilli.  The 
libel,  as  set  out  in  the  information,  contained  imputations  of  seduction, 
adultery,  infidelity,  hypocrisy,  speaking  against  the  moral  law,  and 
other  offences,  and  that  G.  G.  A.  was  ^^  prohibited  from  preaching  and 
hearing  confessions." 

Pleas :  1.  Not  guilty.     Issue  thereon. 

2.  A  plea  (a)  asserting,  with  particulars,  the  truth  of  the  several 
imputations;  and,  as  to  that  last  mentioned,  that,  << before  the  said 
composing,"  &c.,  "to  wit,  pn,"  &c.,  "in  parts  beyond  the  seas,  to  w^it, 
at  Rome,  to  wit,  at  Westminster,"  &c.,  "by  the  judgment  and  consi- 
deration of  a  certain  ecclesiastical  Court  there,  to  wit,  the  Court  of 
*2691  *^^®  ^^^1  OflSce  or  Inquisition,  being  a  Court  having  lawful 
-'  jurisdiction  and  authority  in  that  behalf,  the  said  G.  G.  A.  was 
for  ever  suspended  from  the  celebration  of  mass,  and  disabled  from  any 
cure  or  direction  of  souls,  and  from  preaching  and  hearing  confessions, 
and  from  exercising  the  sacerdotal  office."  The  plea  alleged  generally 
"that  the  said  alleged  libel  consists  of  allegations  true  in  substance  and 
in  fact,  and  of  fair,  just,  and  reasonable  comments  thereon."  Aver- 
ment that  "it  was  for  the  public  benefit  that  the  matters  in  the  said 
alleged  libel  contained,  and  therein  charged  against  the  said  G.  G. 
Achilli,  should  be  published  ;  because,"  &c.  (stating  facts  in  support  of 

(a)  See  sUt  6  A  7  Vict  c.  06,  s.  6. 
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the  averment).  Justification  of  the  publication  for  the  causes  aforesaid : 
verification.  Replication :  That  the  defendant  of  his  own  wrong,  and 
without  the  cause  in  the  second  plea  alleged,  composed  and  published, 
&c. :  conclusion  to  the  country.    Issue  thereon. 

On  the  trial,  before  Lord  Campbkll,  C.  J.,  at  the  Middlesex  sittings 
after  last  Trinity  term,  the  defendant  admitted  the  composing  and  pub- 
lishing the  alleged  libel ;  and  the  prosecutor  admitted  that,  if  the  impu* 
tations  were  true  in  fact,  it  was  for  the  public  benefit  that  the  alleged 
libel  should  be  published.  Bvidence  was  given  on  both  sides  as  to  the 
truth  or  falsehood  of  the  imputations.  For  the  defendant,  it  was  pro- 
posed to  give  in  evidence  a  book  called  The  Dublin  Review,  which,  it 
was  suggested,  had  been  published  some  time  before  the  application  for 
this  information,  and  contained  imputations  identical  with  those  con- 
tained in  the  alleged  libel.  The  Lord  Chief  Justice  rejected  this  evi- 
dence. The  jury  found  that  the  imputation  of  the  suspension  and 
disabling  by  the  Inquisition  was  proved,  but  that  none  of  the  other 
imputations  were  proved.  The  Lord  Chief  ^Justice  then  direct-  |-«n7A 
ed  a  verdict  for  the  Crown  on  both  issues.  Verdict  accordingly.  ^ 
Sir  F.  Theaiger^  Attomey-Gleneral,  having  now  moved  for  judgment, 
Sir  A.  J.  E.  Oockbum  moved  for  a  new  trial,  on  the  ground  of  the 
rejection  of  the  evidence  as  above  stated.  [Lord  Campbell,  C.  J. — 
The  usual  course  has  been  to  mention  the  case  in  the  first  four  days  of 
term,  if  a  counsel  is  prepared  to  move  for  a  new  trial.]  It  must  be 
admitted  that  the  defendant's  counsel  was  not  so  prepared  in  this 
instance :  but  the  practice  has  not  been  uniform ;  Rex  v.  Holt,  5  T.  R. 
436 :  and  the  question*  is  one  merely  of  form.  The  Court  will  not  be 
bound  by  the  supposed  rule,  if  it  appear  that  justice  has  not  been 
done- 
Lord  Campbell,  C.  J. — The  Court  see  the  great  inconvenience  which 
may  arise  from  the  oourse  now  proposed :  but,  as  no  absolute  general 
rule  has  been  laid  down,  we  will  by  no  means  shut  out  the  present  de- 
fendant from  making  the  application.  But  it  must  be  understood  that, 
for  the  future,  when  a  new  trial  in  a  criminal  case  is  moved  for,  an  inti- 
mation must  be  given  on  one  of  the  fijrst  four  days  of  term  that  counsel 
is  prepared  to  make  the  motion. 

CoLBRiDOB,  WiGHTMAir,  and  Erls,  Js.,  concurred. 
Sir  A.  J.  E.  Chekhum. — The  evidence  should  have  been  admitted. 
It  was  a  fair  topic  to  be  urged  to  the  jury  that,  unless  the  imputations 
had  been  true,  the  party  now  complaining  would  have  proceeded 


against  *the  first  publisher.     [Lord  Campbell,  C.  J. — It  struck 


[*271 


me,  at  the  time,  that  this  might  be  exceedingly  unfair  to  the  prosecu- 
tor ;  because,  upon  the  same  principle,  evidence  might  be  given  of  other 
publications  also,  and  an  injurious  impression  be  made  on  the  minds  of 
the  jury.]  The  fact  that  a  man  had  submitted  to  an  imputation,  in 
whatever  form  conveved,  which  had  come  to  his  knowledge,  is  surely, 

Q 
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as  against  him,  some  evidence  that  he  was  conscious  of  its  truth. 
[Erle,  J. — ^Do  you  put  it  as  an  universal  proposition  that,  wherever 
there  is  a  justification,  an  anterior  libel  may  be  proved  ?]  Not  as  an 
universal  proposition :  the  limit  is,  where  the  earlier  publication  is  such 
as  to  show  that  the  party  complaining  had  tacitly  acquiesced  in  the 
truth  of  the  identical  charge  complained  of.  [Erlb,  «f. — That  would 
apply  to  every  anterior  libel  which  contained  the  same  imputation  and 
had  not  been  prosecuted.] 

CoLBKinoE,  J. — I  am  entirely  of  the  opinion  which  has  been  inti- 
mated by  my  brother  Eblb.  The  direct  issue  was  the  truth  of  the 
charge  contained  in  the  libel.  It  will  be  admitted  that  a  statement 
made  by  any  third  person  as  to  the  truth  of  such  charges  is  not  direct 
proof  of  the  truth.  But  it  is  sought  to  put  in  the  evidence  on  the 
ground  of  the  conduct  of  the  party  now  complaining,  he  having  had 
knowledge  of  the  first  publication,  and  having  submitted  to  it.  Now, 
in  the  first  place  I  must  observe,  that  not  everything  which  might  occur 
to  a  person,  as  morally  tending  to  proof  one  way  or  other,  is  receivable 
in  evidence  in  a  court  of  justice,  upon  a  limited  issue.  The  strongest 
proof  of  this  is  the  extent  to  which  the  doctrine  might  be  pushed. 
*^791  ^^^^^^7  ^^  ^^^  *same  principle  it  might  be  urged  that  this  charge 
-*  in  the  Dublin  Review  is  true,  because,  some  time  before,  it  was 
made  in  another  publication.  The  answer  is,  that  this  is  all  much  too 
vague  to  be  received  as  evidence  in  a  court  of  justice.  Apply  that  to 
the  present  case.  It  is  said  that  you  are  to  infer  the  truth  of  the  state- 
ment made  by  one  set  of  witnesses  against  the  statement  made  by 
another  set,  because  the  same  circumstances  with  respect  to  the  same 
party  have  been  stated  before,  and  that,  this  having  been  brought  to 
the  knowledge  of  the  party,  he  submitted.  The  fallacy  is  in  the  word 
<<  submission."  It  comes  to  this  only,  that  he  did  not  prosecute.  There 
may  have  been  many  reasons  for  that :  the  anonymous  nature  of  the 
article,  the  inability  to  fix  on  any  particular  person,  the  ignorance  whe- 
ther the  charge  proceeded  from  a  man  of  character,  the  poverty  of  the 
party  himself,  and  many  other  circumstances  that  might  be  suggested, 
preventing  a  man  from  instituting  proceedings  in  a  court  of  justice  on 
the  first  occasion  on  which  the  charge  was  made. 

WiGHTMAN,  J. — I  am  entirely  of  the  same  opinion.  As  I  understand 
Sir  Alexander  Cockbum,  he  contends  that,  as  evideiice  to  prove  the 
truth  of  the  second  plea,  he  is  at  liberty  to  show  that  a  similar  libel,  in 
similar  terms,  was  previously  published  in  some  other  work,  and  that 
no  proceedmgs  had  been  taken  in  consequence  ;  and  that  the  inference 
from  this  is,  that  there  was  some  truth  in  the  charges.  It  seems  to  me 
that  this  would  be  infinitely  too  vague.  All  the  inconvenience  pointed 
out  by  my  brother  Coleridge  would  arise.  The  evidence  would  r#o7Q 
manifestly  lead  to  an  inquiry  which  could  hardly,  *in  any  view  *- 
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of  the  case,  be  satisfactory,  as  to  the  reasons  why  a  prosecution  in  the 

particular  case  was  not  instituted. 

Lord  Campbell,  C.  J.,  and  Erlb,  J.,  concurred.  , 

A  rule  was  afterwards  granted  to  show  cause  why  a  new  trial  should 

not  be  had,  on  the  ground  of  the  verdict  being  against  the  weight  of 

evidence.(a) 

(o)  8«6  Begin*  v.  NewmAO,  post,  p.  668. 


The  QUEEN  v.  EVERETT,  Esq.,  Judge  of  the  County  Court  of 
DORSETSHIRE,  holden  at  POOLE.    Nov.  28. 

(In  the  matter  of  WILLIAM  ADEY  and  CHARLES  ADET,  v.  the 
Deputy  Master  of  The  Trinity  House,  DEPTFORD  STROUD.) 

StaL  32  G.  3,  «.  74,  MiihorixM  tnutoet  to  take  a  tonnage  rate  on  eaeh  ship  passing  Bamsgate, 
and  not  producing  a  receipt  testifying  the  pajment  before  on  that  voyaged  The  owners  of 
a  ship,  bonnd  on  a  royage  ont,  and  home,  having  been  compelled  to  pay  two  sets  of  rates, 
doe  on  two  royages,  as  if  the  royage  ont  and  that  home  had  been  separate  royages,  broaght 
a  plaint  in  the  county  court  to  recorer  the  amount  last  paid.  They  admitted  that  the  trus- 
tees were  entitled  to  a  rate  on  each  royage,  but  alleged  that  the  voyage  out  and  homo  was 
one  Toyi^.    On  a  rule  for  a  prohibition : 

Held,  That  the  rates  were  "toll"  within  stat  9  A  10  Vict  o.  95,  s.  68,  and  that  the  «Utle"  to 
the  toll  was  in  question  in  the  plaint,  and  the  county  court  had  no  Jurisdiction.  Rule  absolute 
for  a  prohibition. 

WiLLES,  in  this  term,  obtained  a  rule  calling  on  the  plaintiffs  in  the 
above  plaint,  which  was  in  the  county  court  of  Dorsetshire,  to  show 
cause  why  a  prohibition  should  not  issue.  From  the  affidavits  on  both 
sides,  it  appeared  that  the  plaintiffs  were  owners  of  the  brig  Freedom, 
which  sailed  on  a  voyage  from  Poole  to  Memel  and  back.  On  her  out- 
ward voyage,  the  owners  paid  1{.  4«.  lO^d.  to  the  collector  of  customs 
at  the  port  *of  Poole,  as  the  amount  of  the  rates  due  on  that  r^jA 
voyage  to  the  trustees,  under  stat.  82  G.  8,  c.  74,(a)  and  received  ^ 


(a)  ''For  the  maintenaaee  and  improrement  of  the  Harbour  of  Ramsgate,  in  the  county  of 
Kent ;  and  for  cleansing,  amending,  and  preserving  the  haven  of  Sandwich,  in  the  same  county." 

The  act  creates  commissioners  who  are  made  trustees  for  the  purpose  of  carrying  it  into  effect. 
SecL  S  enacts  *'that  the  said  trustees"  ''are  hereby  authorised  to  settle  and  impose  the  several 
fates  and  duties  hereinafter  mentioned,"  to  commence  on  26th  June,  1702 ;  "that  is  to  si^,  any 
mte  or  duty  not  exceeding  Zd,  per  ton  to  be  paid  by  the  master  or  owners  for  every  ship,  vessel, 
or  trader,  of  the  burthen  of  twenty  tons  or  upwards,  and  not  exceeding  the  burthen  of  three 
hundred  tons,  whether  the  same  be  laden  or  in  baDast,  passing  from,  to,  or  by  Ramsgate,  whether 
en  the  east  or  west  side  of  the  Goodwin  Sands,  or  otherwise  passing  by  or  coming  into  the 
harbour  there  (other  than  and  except  ships  laden  within  coals,  grindstones,  or  Purbeck,  Portland, 
or  other  stones),  not  having  a  receipt  testifying  his  payment  before  on  that  voyage ;  and  for 
•very  ship,  vessel,  or  trader,  which  shall  exceed  the  burthen  of  three  hundred  tons,  any  rate  or 
duty  not  exceeding  Id.  for  each  ton  of  such  ship  (except  ships  laden  with  coals,  grindstones, 
Porbeck,  Portland,  or  other  stones),  and  for  every  chaldron  of  coals,  or  ton  of  grindstones,  Pur- 
beck, Portland,  or  other  stones,  a  rate  not  exceeding  three  halfpence ;  and  the  aaid  duties  shall 
be  paid  every  time  such  ship,  tessel,  or  trader  shall  sail  from,  arrive,  or  come  into  harbour  at 
or  pass  by  Ramsgate  as  aforesaid  (except  as  hereinafter  is  mentioned) ;  and  such  rates  or  duties 
when  settled  by  the  said  trustees,  shall  be  forthwith  published  in  the  London  Oaiette  for  the 
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a  receipt  for  the  payment.    On  her  retam,  the  Bame  Bum  was  demanded 

and  paid  under  protest.     The  plaint  was  brought  against  the  deputy 

master  of  the  Trinity  House,  Deptford  Stroud,  to  recover  this  latter 

sum  as  money  had  and  received  by  his  agent,  the  collector  of  customs 

at  Poole,  the  same  having  been  paid  under  protest,  as  having  been  paid 

before. 

^oye-i       It  appeared  by  the  affidavits  that  there  was  no  dispute  *in  the 

^  county  court^  as  to  the  right  of  the  trustees  to  receive  12.  4«. 
lO^d.  from  the  owners  of  the  vessel  on  each  voysge :  but  the  point 
made  by  the  plaintiffs  was  that  a  voyage  out  and  home  was  but  one 
voyage  within  the  meaning  of  stat.  82  6.  8,  c.  74.  The  trustees  con- 
tended that  the  voyage  out  and  the  voyage  home  were  separate  voyages. 
It  was  stated  in  the  affidavits  that  the  annual  amount  of  the  dues 
exceeded  18,0002. 

Barstow  showed  cause. — The  rule  has  been  obtained  on  the  ground 
that  the  title  to  a  toll  was  in  question  within  the  meaning  of  the  proviso 
in  stat.  9  &  10  Vict.  c.  95,  s.  58.  The  words  in  that  proviso  are : 
<<  that  the  court  shall  not  have  cognisance  of  any  action  of  ejectment, 
or  in  which  the  title  to  any  corporeal  or  incorporeal  hereditaments,  or 
to  any  toll,  fair,  market,  or  franchise,  shall  be  in  question."  <'  Toll" 
in  that  act  must  be  taken  as  meaning  tolls  in  the  nature  of  the  things 
with  which  it  is  classed,  franchises  and  incorporeal  hereditaments ;  it 
does  not  include  dues  such  as  the  present.'  Even  if  this  be  toll,  the 
title  to  it  does  not  come  in  question.  It  is  as  if  the  collector  at  a  turn- 
pike gate  denied  that  a  carriage  had  passed  through  that  day,  and  the 
owner  asserted  it  had  :  no  one  could  say  that  the  title  to  the  toll  was 
in  dispute  there.  The  question  is,  whether  the  ship-owner  has  been  in 
fact  subject  to  the  toll,  the  title  to  which  is  admitted.  This  view 
appears  to  be  confirmed  by  the  construction  put  by  the  Court  of  Com- 
mon Pleas  on  both  the  words  «<  toll"  and  <<  title  ;"  Hunt  v.  The  Great 
Northern  Railway  Company,  10  Com.  B.  900  (E.  C.  L.  R.  vol.  70). 
*27fil       Bramwell  and   WilleSj  contrft. — ^e  amount  claimed  *being 

-^  under  52.,  the  plaint  cannot  be  removed  by  certiorari ;  stat.  9  k 
10  Vict.  c.  95,  s.  90.  And,  as  the  amount  is  less  than  that  to  which 
jurisdiction  is  given  by  stat.  18  k  14  Vict.  c.  61,  no  appeal  lies  under 
sect.  14  of  that  latter  act.  Unless,  therefore,  the  case  is  within  the 
exception  in  stat.  9  &  10  Vict.  c.  95,  s.  58,  disputes  as  to  dues,  which, 
it  appears,  amount  to  many  thousands  a  year,  must  be  finally  and 
without  appeal  disposed  of  in  a  small  debts'  court.  It  is  said  these  dues 
are  not  « tolls."     The  things  to  which  they  bear  most  analogy  are  the 

information  of  all  parties  concerned ;  the  same  to  be  paid  to  the  customer  or  eolleetor  of  the 
customs,  or  their  deputies,  or  such  other  person  or  persons  as  shall  be  appointed  by  the  tnisteea 
of  this  act  to  receire  the  same,  in  such  port  or  place  whence  such  ship,  vessel,  or  trader  shall 
set  forth,  or  where  such  ship,  vessel,  or  trader  shall  arrive,  before  she  sails  from  such  port  on 
\  her  outward  bound  voyage,  and  before  unloading  the  goods  on  board  on  her  homeward  bound 
voyage." 
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lighthouse  dues,  which  are  always  called  tolls :  and  the  word  in  the 
statute  is  to  be  taken  in  the  popular  sense.  But,  even  in  its  most 
technical  sense,  toll  includes  a  charge  on  merchandise  payable  to  the 
owner  of  a  port ;  Com.  Dig.  Toll  (A).  In  Hunt  v.  The  Great  Northern 
Railway  Company,  10  Com.  B.  900,  the  matter  in  question  was  the 
right  to  payment  for  the  supply  of  motive  power ;  that  was  in  the 
nature  of  a  debt  for  work  and  labour,  not  for  t(^l  in  any  sense.  The 
more  serious  question  is,  whether  the  title  to  the  toll  comes  in  question. 
[GoLBBiDOB,  J. — It  is  expressly  conceded  that  the  trustees  are  entitled 
to  the  tolls ;  but  it  is  said  no  toll  is  due  en  the  home  voyage.  Can  it 
then  be  said  that  the  title  to  the  toll  is  in  dispute,  when  it  is  the  exist- 
ence of  the  toll  which  is  denied  ?]  To  make  title  to  any  incorporeal 
thing,  which  does  not  exist  as  of  common  right,  it  is  essentially  neces- 
sary to  show  that  it  exists.  The  party  making  title  to  a  franchise 
granted  by  the  Crown  must  begin  with  the  grant  of  the  franchise  to  his 
ancestor,  which  is  part  of  his  title ;  and  any  denial  of  that  grant  puts 
his  title  in  issue.  Could  it,  for  instance,  be  said  that  the  *County  r^ni^ir 
Court  could  try  a  trespass,  where  the  plaintiff  insisted  on  a  free  ^ 
warren  of  which  the  defendant  denied  the  existence  7  That  was  the 
case  in  Earl  of  Carnarvon  v.  Villebois,  18  M.  &  W.  813,t  in  which  very 
difficult  questions  of  title  arose.  If  it  had,  in  that  case,  been  admitted 
that  free  warren  extended  over  the  manor,  and  the  dispute  had  been 
whether  there  was  a  trespass  within  or  out  of  the  manor,  it  would  have 
been  a  question  of  fact,  not  involving  title.  So  in  the  case,  put  in  the 
argument  on  the  other  side,  of  the  turnpike  man  claiming  toll  from  a 
carriage  which  had  already  passed  through  the  gate  that  day,  if  the 
dispute  was  whether  the  carriage  had  previously  passed  through  the 
turnpike,  the  title  to  the  toll  would  not  be  in  question ;  but,  if  the  claim 
was  to  toll  on  the  carriage,  whether  it  had  preriously  passed  or  not, 
and  it  was  denied  that  the  toll  was  due  on  the  second  passage,  the  title 
to  the  toll  would  be  in  question.  [Erlb,  J.-*-Put  it  in  the  form  of  a 
syllogism;  A.  is  entitled  to  toll  from  all  persons  in  such  and  such  cin- 
cumstances:  B..iB  in  these  circumstances :  therefore  A.  is  entitled  to 
toll  from  B.  You  say,  if  B.  denies  the  major,  the  title  to  the  toll  is  in 
question  ;  if  B.  admits  the  major  but  denies  the  minor,  the  title  to  the 
toll  is  not  in  question.]  Yes.  The  decision  on  the  major  will  govern 
other  cases  ;  the  decision  on  the  minor  governs  only  that  one ;  and  thaA 
suggests  a  sound  reason  for  allowing  the  latter  to  be  decided  by  the 
inferior  court.  Here  the  question  is,  not  as  to  whether  the  ship  had 
passed  Ramsgate,  but  whether,  having  passed  under  circumstances  as 
to  which  there  is  no  dispute,  toll  is  due. 

liord  Campbell,  C.  J. — ^I  am  reluctantly  compelled  *to  say  r*o7Q 
tha^t  the  rule  must  be  absolute.     I  should  have  been  much  better  ^ 
ple&sed  if  a  claim  for  so  small  an  amount  could  be  speedily  and  cheaply 
determined  in  the  County  Court :  but  it  seems  to  me  that  the  exception 

VOL.  I. — 24  Q  2  B.  *  B. 
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in  Stat.  9  &  10  Vict.  c.  95,  s.  58,  expressly^  extends  to  this  case,  in 
which  the  title  to  toll  is  denied,  because  the  existence  of  the  toll  as 
applicable  to  the  particular  voyage  is  denied.  If  we  were  to  construe 
the  statute  so  as  to  give  the  County  Court  jurisdiction  wherever  it  was 
admitted  that  the  title  to  all  the  tolls  that  existed  was  in  a  particular 
person,  we  might  call  on  that  Court  to  try  the  most  difficult  questions 
of  title.  There  formerly  were  difficult  cases  depending  on  exemptions 
from  tithe ;  it  would  have  been  easy  in  those  cases  to  shape  the  pr6po- 
sition  as  Mr.  Bar$taw'8  clients  now  do,  and  to  say,  «<  We  admit  that 
the  rector  is  entitled  to  all  tilhes  that  exist,  but  no  tithe  does  exist  :*' 
yet  we  all  know  that  such  cases  gave  rise  to  more  complicated  and  diffi- 
cult questions  of  title  than  almost  any  others. 

Coleridge,  J. — I  also  am  of  opinion  tKat  the  title  to  toll  is  in  ques- 
tion. The  word  «<  title"  may,  in  one  sense,  be  confined  to  the  right  to 
what  exists,  without  including  the  question  of  its  existence :  but  in  ordi- 
nary language  it  includes  both ;  and  I  think  that  in  stat.  9  &  10  Vict, 
c.  95,  s.  58,  it  is  so  used.  I  have  never  doubted  that  the  dues  in  this 
case  are  tolls.  That  which  they  most  resemble  is  a  lighthouse  due, 
which  is  always  spoken  of  as  a  toll. 

WiGHTMAN,  J. — ^I  did  for  some  time  doubt  whether  the  title  to  toll 

came  in  question  in  this  plaint :  but,  on  consideration,  I  agree  that, 

*2791  S^^^^S  ^^^  words  <<  title"  and  <«  toll"  *an  extended  sense,  it  does. 

-^  For  the  question  involves  the  very  existence  of  one  of  the  tolls 

claimed,  and  so  involves  the  title  of  the  trustees  to  that  toll. 

Erlb,  J. — Using  the  words  in  their  ordinary  sense,  I  think  the  title 
to  the  toll  does  come  in  question.  The  plaint  is  to  recover  back  the 
money  paid.  If  the  case  were  reversed,  and  the  trustees  were  suing 
the  Messrs.  Adey  for  the  toll,  the  question  would  really  be  the  same. 
.Now,  if,  in  such  a  suit,  a  special  case  were  prepared,  stating  all  the  facts, 
would  it  not  fairly  and  properly  conclude:  <<The  question  for  the 
Court  is,  whether  under  these  circumstances  the  trustees  are  entitled 
to  toll  from  Messrs.  Adey  ?"    I  think  it  would. 

-Rule  absolute. 


DOE,  on  the  several  demises  of  THOMAS  SMITH  CHILD  and 
HANNAH,  his  Wife,  and  of  THOMAS  SMITH  CHILD,  v. 
ROB.    Nov.  23. 

BJectmenl  for  &  hoase.  The  tenant  in  possession  took  ont  a  snmmons  to  inspect  two  leases. 
No  affidarits  were  ased  before  the  Jadge ;  bnt  it  was  stated  fo>  the  tenant,  that  he  was  in 
possession  as  a  lawful  oocapant  of  the  house,  and  that  the  lessors  of  the  plaintiff,  who  were 
owners  of  the  reversions  expectant  on  two  leases,  comprising  a  considerable  district  of  which 
the  promises  were  part,  sought  to  recover  on  the  ground  that  they  had  a  right  of  entry  Tor 
breaches  of  covenants  alleged  to  be  contained  in  the  leases  which  the  tenant  sought  to  inspect. 
The  attorney  for  the  lessors  of  the  plaintiff,  without  either  denying  or  in  terms  admitting  tbe 
statement,  argued  that  the  Judge  had  no  authority  to  make  an  order  to  inspect.    The  Jud^« 
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made  th«  order,  on  tbe  asanrnpiion  thmt  the  statement,  not  being  disputed,  was  admitted  to  be 
•     tme  in  faet    On  a  motion  for  a  mle  to  set  aside  this  order : 
Held :  IsL  That  the  affidavits  mast  dieelose  what  were  the  admission!  before  the  Jodge  on 

which  he  made  his  order. 
2d.  That  the  order  was  properly  made  in  exercise  of  the  common  law  powers  of  the  Conrt;  the 

tenant  appearing,  by  the  tacit  admissions  before  the  Judge,  to  hare  an  interest  in  the  doedi 

which  he  sought  to  inspect. 

Stammbbs  moved  for  a  rule  calling  on  George  William  Wright,  the 
tenant  in  possession,  to  show  '''cause  why  an  order  made  in  this  t^qoa 
cause  by  Erle,  J.,  should  not  be  rescinded.     The  following  facts  *- 
appeared  by  the  affidavit  upon  which  the  motion  was  made.     Declara- 
tions in  ejectment  were,  on  18th  and  19th  May,  served  on  the  occupants 
of  many  houses  in  Bethnal  Green,  for  the  purpose  of  recovering  posses- 
sion of  a  large  property,  there  held  under  two  long  leases,  which,  it  was 
alleged,  were  forfeited  for  breaches  of  covenant.     George  William 
Wright  appeared  on  24th  May,  and  entered  into  the  consent  rule  to 
defend  for  one  of  those  houses.     Under  an  order  of  Wiohtman,  J.,  made 
on  9th  June,  the  lessors  of  the  plaintiff  furnished  Wright  with  particu- 
lars of  the  breaches  of  covenant  on  whicb  he  relied  as  forfeitures,  and 
with  the  particulars  of  the  deeds  in  which  the  covenants  were  contained. 
These  deeds  were  two :  first,  a  lease  of  15th  August,  1808,  by  Peter 
Gascoigne  to  Saunderson  Turner  Sturtevant ;  secondly,  a  lease  of  15th 
October,  1806,  by  John  Bood  to  Saunderson  Turner  Sturtevant.     A 
summons  was  taken  out  to  show  cause  why  the  tenant  should  not  have 
liberty  to  inspect  the  two  documents.     On  the  hearing  before  Erlb,  J.,  on 
1st  July,  the  learned  Judge  adjourned  the  further  hearing  until  the  5th 
day  of  this  term ;  and,  on  15th  November,  made  the  following  order. 
c^Doe  dem.  Child  k  others  v.  Roe  (Wright,  tenant).     Upon  hearing 
the  attorneys  and  agents  on  both  sides,  I  do  order  that  George  William 
Wright,  the  tenant  of  the  premises,  or  his  attorney,  shall  be  at  liberty 
to  inspect  the  two  several  leases  of  15th  August,  1808,  and  15th  Octo- 
ber, 1806,  and  take  copies  thereof,  and  make  extracts  therefrom ;  and 
that,  in  the  mean  time,  all  further  proceedings  be  stayed."     The  affida- 
vit then  stated  that  the  lease  of  1808  comprised  about  200  houses ;  and 
that  the  lease  of  1806,  which  was  *a  sublease,  comprised  about  r^iOQi 
60  houses,  part  of  the  200.     That  the  lessors  of  the  plaintiff  were  '- 
entitled,  as  devisees  of  Peter  Gascoigne,  the  original  lessor,  to  a  large 
,  estate  at  Bethnal  Green,  of  which  the  200  houses  formed  part ;  and  that 
Thomas  Smith  Child  was  assignee,  for  value.,  of  the  estate  of  John 
Bood,  the  sublessor  in  the  deed  of  1806.     [Eble,  J. — I  made  this  order 
on  the  ground  that  Wright  was  not  a  mere  trespasser,  but  a  person 
holding  his  house  rightfully  from  the  original  lessee,  and  so  having  an 
interest  in  the  lease.     I  cannot  say  whether  that  was  proved  before  me, 
or  whether  it  was,  as  is  more  common  at  Chambers  when  there  is  no 
real  dispute  as  to  the  facts,  tacitly  assumed  by  all  parties.     But  I  am 
quite  sure  that  I  explained  to  the  parties  that  I  made  my  order  solely 
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on  that  ground ;  for  I  was  rather  inclined  to  think  that  the  order  could 
not  be  made  under  stat.  14  &  15  Vict.  c.  99,  a.  6,  though,  after  much 
consideration  and  consulting  such  of  my  brethren  as  I  could  see  in  the 
vacation,  I  thought  the  order  might  be  made  at  common  law.  Lord 
Campbell,  C.  J. — ^We  cannot  review  a  judge's  order  unless  we  have 
before  us  the  materials  on  which  the  judge  decided.  The  present  affi- 
davit is  defective  in  that  respect.  You  may  renew  your  application  on 
fresh  affidavits,  showing  what  were  the  materials  laid  before  my  brother 
Erle  at  Chambers.  If  affidavits  were  then  used,  what  they  were,  or, 
if  the  Judge  proceeded  on  admissions,  what  they  were.] 

Stammen^  on  the  ensuing  day,  .(November  24th),  renewed  his  appli- 
cation.—He  produced  additional  affidavits,  by  which  it  appeared  that  no 
affidavits  had  been  used  at  Chambers:  and  the  attorney  who  had 
appeared  before  EaLB,  J.,  in  opposition  to  the  summons,  deposed 
*^M1  *that  he  was  entirely  ignorant  of  the  title  of  Wright,  and  had  in 
^  no  way  intended  to  admit  it,  nor  had,  to  the  best  of  his  recollec- 
tion, done  so ;  except  in  so  far  that  the  summons  was  taken  out  in  the  name 
of  "  Wright,  tenant  of  the  premises  ;"  and  that,  when  before  Erle,  J., 
he  did  not  deny  that  Wright  was  so,  but  opposed  the  order  on  the 
ground  that  the  deeds  were  part  of  the  title  of  the  lessors  of  the 
plaintiff. 

St($mmerSj  in  support  of  his  application. — The  order  is  not  justified 
by  Stat.  14  k  15  Vict.  c.  99,  s.  6.  By  a  bill  of  discovery,  Wright  could 
obtain  a  discovery  of  documents  which  form  part  of  his  case ;  but  he 
could  not  obtain  a  discovery  of  those  which  form  part  of  the  case  of  the 
other  party;  Hare  on  Discovery,  197;  Bolton  v.  Corporation  of  Liver- 
pool, 3  Sim.  467 ;  1  Mylne  &  K.  88.  The  two  deeds  in  question  form 
part  of  the  case  of  the  lessors  of  the  plaintiff.  [Erle,  J. — I  did  not 
act  under  stat.  14  &  15  Vict.  c.  99.  Before  me,  one  party  stated,  and 
the  other  did  not  deny,  that  Wright  was  in  lawful  occupation  of  one  of 
the  houses  held  under  the  leases.  Under  that  state  of  facts  I  thought 
he  was  so  far  privy  to  the  leases  as  to  be  entitled  to  an  order  to  inspect 
them  under  the  common  law  jurisdiction.]  He  may  be  in  lawful  occu- 
pation without  being  in  any  way  a  party  to  the  lease.  The  cases  in 
which  the  Court  at  common  law  will  grant  an  inspection  are  very  few. 
In  Lush's  Practice,  p.  747,  it  is  said :  «  The  person  seeking  the  produc- 
tion of  the  instrument  must  be  a  party  thereto  either  in  fact  or  in 
interest.*'  Here  Wright  is  not  shown  to  be  a  party  to  the  deed  in  any 
way.  There  is  no  precedent  of  an  inspection  having  been  ordered  in 
such  a  case  as  the  present. 

^^Ml  *^^  Campbell,  C.  J. — I  am  of  opinion  that  this  order  was 
-^  most  properly  made.  I  am  very  far  indeed  from  laying  down 
the  rule  that  a  defendant  would  have  a  right  to  inspect  the  documents 
if  he  were  a  stranger  to  them.  But  we  are  to  look  at  the  facts  as  they 
appeared  before  the  Judge  on  the  admissions  made  before  him :  and. 
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looking  at  those,  it  is  clear  that  the  order  was  properly  made  in  exer- 
cise of  the  common  law  jurisdiction  of  the  Court.  It  appears  to  have 
been  admitted  before  the  Judge  that  the  lessors  of  the  plaintiff  repre- 
sent the  original  lessor  of  the  premises ;  and  that  he  brought  ejectment 
to  recoTer  them  on  the  ground  of  alleged  breaches  of  the  covenants 
contained  in  the  lease.  It  was  a  necessary  part  of  the  case  for  the  les- 
sors of  the  plaintiff  that  the  house  held  by  Wright  was  held  under  that 
lease,  and  that  there  was  possession  of  that  house  by  some  one  who,  by 
payment  of  rent  or  otherwise,  was  so  connected  with  the  lease  as  to  be 
affected  by  it,  and  by  the  breaches  of  covenant  committed  in  other  pre- 
mises held  under  that  lease.  And  it  was  not  disputed  that  the  tenant's 
statement,  that  he  was  not  an  intruder,  was  true.  Substantially  then 
this  ejectment  is  an  actipn  brought  upon  the  lease  againat  a  person  who 
derives  from  that  lease  title  to  part  of  the  premises.  If  it  were  an 
action  of  covenant  against  an  assignee,  might  not  the  Court  order  an 
inspection,  supposing  it  was  not  made  unnecessary  by  profert  ?  If  it 
might  have  been  done  in  an  action  of  covenant  on  the  lease  to  recover 
damages  for  a  breach  of  covenant,  it  may  also  be  done  in  an  action  of 
ejectment  brought  to  turn  the  tenant  out  of  possession  for  a  breach. 
Then,  if  there  be  power  to  make  such  an  order,  is  it  not  perfectly  fair 
that,  if  the  tenant  has  no  counterpart  of  the  deeds,  he  should  be 


*permitted  to  inspect  these  deeds,  and  ascertain  what  the  cove- 
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nants  are,  so  as  to  learn  whether  he  ought  to  defend  the  eject- 
ment or  submit  to  it  ?  I  give  no  opinion '  as  to  whether  this  order  is 
authorised  by  stat.  14  &  15  Vict.  c.  9SC  It  is  authorized  by  common 
law. 

WiGHTMAN,  J. — I  also  think  that  this  order  was  properly  made 
under  the  common  law  jurisdiction  of  the  Court,  and  that  it  is  unneces- 
sary to  consider  whether  it  might  not  also  be  authorized  under  stat.  14 
&  15  Vict.  c.  99.  The  ejectment  is  brought  to  recover  the  houses  for  a 
breach  of  covenant  in  thejease.  In  order  to  recover  on  that  ground, 
the  lessor  must  in  some  way  connect  the  tenant  with  the  lease.  He 
must  in  some  way  show  that  he  came  in  under  it,  so  as  to  be  affected  by 
the  breaches  of  the  covenants  in  it :  and  before  the  Judge  both  parties 
assume  that  such  is  the  state  of  the  facts,  and  that  the  tenant  was  not 
a  mere  intruder,  but  came  in  derivatively  from  those  who  held  under  the 
lease.  That  being  so,  it  brings  him  within  the  principle  of  the  rule,  as 
stated  in  Lush's  Practice,  p.  747.  The  tenant  has  a  direct  interest  in 
the  deeds ;  for  they  are  leases  under  which  he  holds.  It  is  sought  to 
turn  him  out  of  possession  for  breaches  of  what  are  alleged  to  be  cove- 
nants in  those  deeds.  He  has  no  counterpart ;  and  it  much  concerns 
him  to  see  these  deeds. 

Erle,  J. — When  there  is  only  one  copy  of  an  instrument  on  which  an 
action  is  brought,  and  each  party  has  an  interest  in  that  instrument,  it 
is  the  general  rule  that  the  Court  wUl  order  an  inspection  of  that  instru- 
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ment.     I  thought  that  the  facts,  as  admitted  before  me,  brought  the 


*286] 


case  within  this  principle.     The  statement  on  behalf  *of  the 


tenant,  which  was  not  disputed,  was,  that  he  took  the  house 
from  one  who  had  apparent  right  to  let  him  into  possession.  Then  a 
declaration  in  ejectment  was  served  in  the  name  of  persons  of  whom  he 
never  heard.  He  went  to  inquire  what  was  the  reason  of  this,  and  was 
informed  that  the  lessors  of  the  plaintiff  were  the  representatives  of  the 
original  ground  landlord,  and  that  they  had  a  right  of  entry  on  account 
of  breaches  of  covenants  contained  in  the  lease.  The  tenant  inquires 
what  covenants,  and  whether  the  breaches  are  alleged  to  be  on  his  pre- 
mises. He  is  informed  that  the  lease  comprises  200  houses ;  that  some 
one,  he  is  not  told  who,  has  broken  covenants  contained  in  a  lease  which 
he  never  read;  and  that  the  lessor  of  the  plaintilf  will  tell  him  nothing. 
It  is  a  rule  prescribed  by  justice,  that  a  defendant  ought  to  have  notice 
what  the  case  made  against  him  is :  and  it  seemed  to  me  that,  if  ever 
there  was  a  case  in  which  justice  required  that  there  should  be  an 
inspection,  this  was  the  case.  I  thought  that,  if  I  had  jurisdiction  to 
order  an  inspection,  it  should  be  exercised  to  the  full  extent ;  and  it 
seemed  to  me  that  the  common  law  jurisdiction  of  the  Court  autho- 
rized the  making  of  the  order. 

Lord  Campbell,  C.  J.,  added :  This  common  law  jurisdiction  of  the 
Court  is  likely  in  future  to  be  of  much  'greater  practical  importance 
than  formerly.  In  a  large  number  of  cases  to  which  it  would  have 
applied,  the  necessity  for  its  exercise  was  superseded  by  profert.  Now 
that,  by  stat.  15  k  16  Vict.  c.  76,  s.  55,  the  Legislature  has  abolished 
profert  without  providing  any  substitute,  it  becomes  highly  important 
*2861  ^^  ^^^  down  the  *rule  that,  where  an  action  is  brought  on  an 
-^  instrument,  the  Court  has  power  to  order  an  inspection  of  it. 

Rule  refused. 
See  Bluck  v.  Gompertz,  7  Exch.  67.t 


In  the  Matter  of  EMANUEL  BARTHELEMT  and  PHILIP  EUGENB 
MORNEY.    JVbt;.  24. 

See  antd,  p.  8. 


1  ELLIS  &  BLACKBURN.    Q.  B.  286 


The  QUEEN  v.  ASHTON.    Nw.  25. 

Stilt.  9  G.  4,  e.  61,  8.  31,  rabjects  persons  licensed  under  that  Act  to  %  penalty,  on  oonriction 
before  jostioes,  for  any  offenee  against  the  tenor  of  the  lioense :  the  license  (Sohednle  C.) 
proTides  that  the  person  licensed  'Mo  not  knowingly  suffer  any  unlawAil  games  or  any  gaming 
whatsoever^  in  the  inn,  Ac 

An  information  charged  a  perton  licensed,  that  he  did  ''knowingly  suffer  a  certain  mUawAil 
game,  to  wit,  the  game  of  Dominoes,  to  be  played''  in  his  house. 

Held,  That  the  information  charged  no  offence  within  Uie  section :  and,  the  party  having  been 
eouTieted,  the  Court  granted  a  certiorari  to  remove  the  conviction. 

Archbold,  in  last  Trinity  term,  obtained  a  rule  calling  on  James 
Timmins  Chance  and  Archibald  Kenrick,  Esquires,  justices  for  Stafford- 
shire, to  show  cause  why  a  certiorari  should  not  issue,  to  remove  into 
this  Court  a  record  of  conviction  whereby  Richard  Ashton,  licensed 
victualler,  was,  on  29th  May  in  this  year,  convicted  by  them  in  the 
penalty  of  half  a  crown,  for  suffering  an  alleged  unlawful  game,  called 
Dominoes,  to  be  played  in  his  house,  against  the  tenor  of  his  license. 
On  the  ground  that  such  game  is  not  unlawful. 

The  rule  was  obtained  on  the  aflSdavit  of  Ashton,  who  deposed  to  the 
fact  of  his  conviction  <<  for  suffering  an  alleged  unlawful  game,  called 
Dominoes,  to  be  played  in  his  house."  That  he  had  taken  out,  and 
Btill  held,  a  ^license  for  selling  beer  and  spirits  in  his  said  house,  ^4.007 
which  was  a  public-house ;  that  he  was  advised  and  believed  that  *- 
a  conviction  for  suffering  what  is  alleged  in  the  same  conviction  to  be 
an  unlawful  game  called  Dominoes  is  not  a  legal  conviction,  inasmuch 
as  the  said  game  is  not  by  law  prohibited,  and  is  not  an  unlawful  game : 
and  that,  furthermore,  it  was  not  proved,,  or  attempted  to  be  proved, 
that  any  stake  whatever  was  played  for  at  the  time  in  question.  He 
also  denied  the  fact  of  any  game  having  been  played.  The  affidavits 
in  answer  were  merely  as  to  the  fact  of  evidence  having  been  given 
that  the  game  had  been,  played.  The  affidavits  did  not,  on  either  side, 
set  out  any  conviction  or  information :  but  the  counsel  opposing  the 
rule  produced  the  information  in  Court,  on  the  argument ;  and  it  was 
referred  to  without  objection.  It  was  dated  11th  May,  1852,  and  was 
preferred  before  a  justice  of  Staffordshire.  It  charged  that  Richard 
Ashton,  of,  &c.,  <<  being  the  keeper  of  an  alehouse  and  victualling- 
house,  and  having  a  license  to  sell  exciseable  liquors  by  retail,  to  be 
drunk  and  consumed  in  and  upon  his  house  and  premises,  situate  at," 
&c,  '<  under  the  provisions  of  an  Act  of  Parliament,  made,"  &c.  (9  G.  , 
4,  c.  61,  <«To  regulate  the  granting  of  licenses  to  keepers  of  inns,  ale- 
houses, and  victualling-houses,  in  England,")  ''was,  on  the  7th  day  of 
May,  at,"  &c.,  '<  guilty  of  an  offence  against  the  tenor  of  such  license, 
that  is  to  say :  he,  the  said  Richard  Ashton,  did  then  and  there  know- 
ingly suffer  a  certain  unlawful  game,  to  wit,  the  game  of  Dominoes,  to 
be  played  in  your  (a)  said  house  and  premises,  contrary  to  the  said  sta- 

(a)  Sic. 
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tate,  and  against  the  tenor  of  his  (a)  said  license,  whereby  tbe  said 
*2881  ^^^^^^  Ashton  hath  for  his  *said  offence  forfeited  a  sum  not 
-^  exceeding  5Lj  to  be  levied   and  applied  as  the   said  statute 
directs." 

Whateley  now  showed  cause. — -^he  question  is,  whether  upon  this 
information  it  appears  that  Ashton  was  charged  with  having  committed 
an  offence  against  the  tenor  of  his  license,  so  as  to  give  jurisdiction  to 
the  justices  to  enforce  the  penalty  imposed  by  stat.  9  O.  4,  c.  61,  s. 
21. (i)  The  license,  which,  by  sect.  13,  must  be  in  the  form  given  in 
schedule  C,  makes  it  a  provision  that  the  party  licensed  <<  do  not  know- 
ingly suffer  any  unlawful  games,  or  any  gaming  whatsoever  therein." 
At  common  law  no  game  was  unlawful.  Stat.  88  H.  8,  c.  9,  s.  11, 
enacts  that  no  one  <<  shall  for  his  or  their  gain,  lucre,  pr  living,  keep, 
have,  hold,  occupy,  exercise,  or  maintain  any  common  house,  alley,  or 
place  of  bowling,  coyting,  cloysh-cayls,  half-bowl,  tennis,  dicing-table, 
or  carding,  or  any  other  manner  of  game  prohibited  by  any  estatute 
heretofore  made,  or  any  unlawful  new  game  now  invented  or  made,  or 
any  other  new  unlawful  game  hereafter  to  be  invented,  found,  had,  or 
made."  Sect.  16  enacts  that  no  artificer,  &;c.,  shall  <<  play  at  the  tables, 
tennis,  dice,  cards,  bowls,  clash,  coyting,  legating,  or  any  other  unlaw- 
ful game,  out  of  Christmas."  Stat.  30  G.  2,  c.  24,  s.  14,  imposes  a 
penalty  upon  any  person  or  persons  licensed  to  sell,  or  selling  liquors 
in  his,  her,  or  their  >house  or  houses,  who  <<  shall  knowingly  suffer  any 
gaming  with  cards,  dice,  draughts,  shuffle-boards,  mississippi,  or  billiard- 
tables,  skittles,  nine-pins,  or  with  any  other  implement  of  gaming,  in 
*9ftQl  ^^*'  ^®^'  ^^  ^^^^  houses,"  by  journeymen,  4;c.  *Then  stat.  8  k 
-'  9  Vict.  c.  109,  s.  1,  repeals  so  much  of  stat.  33  H.  8,  c.  9, 
<(  whereby  any  game  of  mere  skill,  such  as  bowling,  coyting,  cloysh- 
cayls,  half-bowl,  tennis,  or  the  like,  is  declared  an  unlawful  game,  or 
which  enacts  any  penalty  for  playing  at  any  such  game  of  skill  as 
aforesaid."  The  difficulty  is  to  discover  what  it  is  that  the  Legislature 
meant  to  leave  unlawful :  nothing  is  taken  out  of  the  effect  of  stat.  33 
H.  8,  c.  9,  except  games  of  skill.  Stat.  30  G.  2,  c.  24,  is  not  men- 
tioned. It  should  rather  seem  that  all  games  into  which  chance  enters 
are  still  unlawful.  That  will  comprehend  the  game  of  Dominoes :  if 
the  Court  will  not  take  judicial  notice  of  the  nature  of  this  game,  it 
becomes  a  question  of  fact  for  the  justices ;  and  they  had  jurisdiction 
on  this  charge.  The  game  must  fall  at  least  within  the  words  of  the 
license,  <<  any  gaming  whatsoever." 

Arehbold,  contrd,,  was  stopped  by  the  Court. 

Lord  Campbell,  C.  J. — It  seems  to  me  that  this  conviction  was  bad. 
Mr.  WhcOeley  cannot  show  that  the  game  of  Dominoes  is  necessarily  in 
itself  unlawful :  he  therefore  says  that  the  words  of  the  license,  <<  any 
gaming  whatsoever,"  are  satisfied  by  proof  of  a  game  at  Dominoes. 

(a)  Sio. 

(h)  Sect  34  eoRcti  that  no  eoiiTicUon  under  the  sot  ihall  be  remored  by  oertioimii 
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Bat  parties  may  play  at  a  game,  which  is  not  in  itself  unlawful,  with- 
out gaming.  An  opposite  construction  would  make  all  classes  of  the 
community  gamesters.  The  object  of  the  statute  was  to  prevent  the 
contracting  of  bad  habits  by  the  practice  of  games,  where  money  was 
staked,  in  public-houses :  if  money  were  staked,  that  would  be  gaming; 
and  then  there  might  be  a  lawful  conviction  for  allowing  gaming  in  the 
house :  but  here  the  information  does  not  charge  the  allowing  gaming : 
it  ^charges  only  the  allowing  a  certain  unlawful  game,  to  wit,  r^oon 
the  game  of  Dominoes,  to  be  played.  But  that  is  not  an  unlaw-  '- 
fill  game  in  itself. 
CoLSBines,  Wiqhtman,  and  Eble,  Js.,  concurred. 

Rule  absolute. 


BND  OF  MIOHAELMAS  TBRH. 


The  Court  did  not  sit  in  banc  in  the  Vacation  after  Michaelmas 
Term. 


TOL.  I.— 25  B  SAB. 


CASES 

ABGUED  AND  DETERBIINED 


THE   QUEEN'S  BENCH 


lilarq  (Berra, 


XVL  VICTORIA.     1863. 


Thb  Jadges  who  usaally  sat  in  Banc  in  this  Term  were 

Lord  Campbell,  C.  J.  Wightman,  J. 

COLSRIDGB,  J.  CrOMPTON,  J. 


MEMORANDA. 

In  last  vacation,  the  Right  Honourable  Edward  Burtenshaw,  Lord 
St.  Leonards,  resigned  the  Oreat  Seal,  which  Her  Majesty  was 
graciously  pleased  to  deliver,  in  the  same  vacation,  to  the  Right 
Honourable  Robert  Monset,  Lord  Oranworth,  one  of  the  Lords 
Justices  of  Appeal. 

Lord  Cranworth  was  succeeded  in  the  office  of  Lord  Justice  of 
*2Q21  -^PP®*'  ^y  *^®  Right  Honourable  Sir  George  *Jambs  Turner, 
^  Knight,  one  of  the  yice-Ghancellors  of  England. 

Sir  G.  J.  Turner  was  succeeded  in  the  office  of  Vice-chancellor 
by  Sir  William  Page  Wood,  Knight,  one  of  Her  Majesty's  counsel. 

Sir  Frederick  The%iger^  Knight,  resigned  the  office  of  Attorney- 
General,  and  was  succeeded  by  Sir  Alexander  Jamee  Edmund  Cock- 
bwm^  Knight,  one  of  Her  Majesty's  counsel. 

Sir  Fitzroy  Kelly,  Knight,  resigned  the  office  of  Solicitor-General, 
and  was  succeeded  by  Richard  Bethellj  Esquire,  one  of  Her  Majesty's 
counsel. 


Jan.  11.  Lord  Campbell,  C.  J.,  at  the  Sittings  of  the  Court  on  the  first 
day  of  this  term,  announced  that  the  Judges  of  the  Courts  of  Common 
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Law  had  unanimonsly  agreed  upon  a  series  of  Rules  of  Practice,  which 
were  to  be  considered  as  having  been  read  in  Court,  and  which  were  to 
take  effect  from  this  time.(a) 

(a)  Th«  Rolea  will  be  foand  in  the  Appendix  to  thia  Toliime,  L  p.  L 


*The  QUEEN  v.  The  BIRMINGHAM  and  OXFORD  Junction  ^^^^^ 
Railway   Company  and   The    BIRMINGHAM,  WOLVER-  *• 
HAMPTON,  and  DUDLEY  Railway  Company.     Jan.  11. 

TIm  Go«rt  wUl  net  eei  etide  serriee  of  %  copy  of  a  writ  of  masdaonif  on  tbe  gronnd  thnt  the 
original  writ  waa  not  aenred,  nor  akown  to  the  partj  on  whom  the  copy  waa  aerred. 

Phipson  moTed  for  a  rule  to  shew  cause  why  tbe  service  of  a  copy 
of  the  writ  of  mandamus  herein,  dated  25th  November,  1852,  should 
not  be  set  aside  for  irregularity,  and  why  in  the  mean  time  proceedings 
alionld  not  be  stayed. 

It  appeared  upon  affidavit,  that  the  two  Companies  were  distinct  and 
separate,  and  were  incorporate,  and  subject  to  the  Companies  Clauses 
Consolidation  Act,  1845  (8  &;  9  Viet.  c.  16).  The  mandamus  purported 
to  be  directed  to  each  Company.  Facts  were  stated  to  show  that  the 
original  writ  had  never  been  served,  and  that  it  had  not  come  to  the 
knowledge  of  any  clerk  or  officer  of  either  of  the  Companies.(a) 

Phipnon^  in  support  of  the  application. — The  original  writ  should 
have  been  served,  or  at  least  shown  at  the  time  of  the  service  of  the 
copy.  The  party  served  has  a  right  to  <<  reasonable  proof  that  he  is 
served  with  a  correct  copy  of  the  process ;"  Thomas  v.  Pearce,  2  B.  & 
C.  761  (E.  C.  L.  R.  vol.  9).  [Lord  Campbell,  C.  J.— That  waa  not  a 
case  of  a  muidamus :  is  the  rule  general  as  to  all  documents  ?]  On 
principle  it  should  bo  so  as  to  all  procee8.(ft)  The  defendants  r^oq^ 
cannot  return  a  copy;  nor  can  they  move  to  quash  the  writ  ^' 
without  knowing  exactly  what  it  is*  [Lord  Campbell,  C.  J. — ^As 
against. the  prosecutors,  we  should  presume  the  copy  to  be  correct.] 
In  Comer's  Practice  on  the  Crown  Side,  ftc,  p.  227,  it  is  said :  «<  If 
the  writ  is  directed  to  one  person  only,  the  original  must  be  personally 
served  upon  such  person;  but  if  the  writ  is  directed  to  several  persons, 
-  a  copy  must  be  first  served  on  all  but  one,  showing  the  original  to  each 
at  the  time  of  service,  and  the  original  delivered  to  such  one."  [Wight- 
man,  J. — The  difficulty,  if  it  is  one,  as  to  returning  a  copy  seems  not 
to  be  obviated  by  that  proceeding.  Lord  Campbbll,  C.  J. — If  you 
dispute  the  correctness  of  the  copy,  you  can,  at  your  peril,  abstain 
from  returning  it.     Crompton,  J. — ^Why  should  you  set  aside  the 

(a)  Tb«  cireaniitaiioea  of  the  serrloe  of  (he  copy  w«r«  not  depond  to. 
ih)  See  Reg.  Oen.  HU.  T.  10  YioL  s.  103.    Poet»  Apptadiz^  L  p.  utL 
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■  ■  -     ■  * 

service,  if  you  are  not  served?     Colkbidoe,  J. — Take  care  how  you 
neglect  to  return:  Mr.  Corner,  of  the  Crown  oflSce,  tells  us  that  returns 
are  frequently  made  on  copies.] 
Per  GuBiAM,(a)  Rule  refused. 

(a)  Lord  Campbbll,  0.  J^  Golbridgb,  Wi«vrMAir»  and  Crom ptov,  Ji. 


^Q.^  *The  Mayor,  Aldermen,  and  Burgesses  of  the  Borough  of  BER- 
^^^J      WICK  UPON  TWEED  v.  JAMES  JEFFREYS  OSWALD. 

The  SAME  v.  WILLIAM  MURRAY  DOBIE  and  JAMES  LESUB 
CARSTAIRS,  Executors  of  WILLIAM  MURRAY. 

The  SAME  v.  JOHN  CAMPBELL  RENTON. 

CoTenant  bj  (he  Major,  Ac,  of  the  boroagfa  of  B.,  on  a  deed,  ezeeuted  after  ftai.  5  A  0  Wm.  4, 
e.  76,  aod  before  stat.  6  ft  7  Viet  e.  89,  bj  whieb,  alter  reciting  that  the  eoancil  of  the  boroogh 
bad  eleeted  D.  treararer  of  the  borongh,  defendant  became  enrety  to  the  Corporation  for  D.'b 
aoconnting  to  them  "doring  the  whole  time  of  D.  oontinaing  in  the  said  oflee.  In  eoneeqneneo 
of  the  said  election,  or  nnder  anj  annual  or  other  fntnre  election  of  the  taid  eoancil  to  the  taid 
oflce."  ATeimenta  that,  by  eabseqaent  elections,  D.  was  eontinaed  in  his  ofllee  and  did  not 
aooonnt    Breachei :  non-payment  by  defendant 

Plea  6.  That  D.  was  eleeted  to  the  oAce,  and  the  deed  given  whilst  the  oflee  was  annval  mder 
•tat  5  ft  0  Wm.  4,  c.  70,  that»  on  9th  NoTcmber,  184S,  D.  was,  in  obedience  to  sUt  0  ft  7  Viet 
a  89,  s.  6,  elected  to  the  oflee  dnriog  pleasnre :  and  that  he  aeeonnted  np  to  9th  Norember, 
1843.  On  demnrrer,  Held :  that  the  functions  and  duties  of  the  oflee  not  being  ehangedy  it 
continued  the  same  oflee,  and  the  change  in  its  tennre  did  not  discharge  defendant 

Plea  7.  That  before  breach,  plaintilfli  accepted  a  fresh  surety  bond  in  dischargo  of  the  deed  sued 
on.    On  demunrer.  Held  bad,  as  pleading  accord  and  satisfhction  to  a  deed  before  breach. 

The  Mayor,  &;c.,  of  Berwick  v.  Oswald  was  an  action  of  covenant, 
upon  a  deed  poll.  The  deed  was  set  out  in  the  declaration.  It  bore 
date  15th  January  1842.  The  material  parts  were  as  follows.  <(  We, 
David  Murray,  of  the  county  of  the  borough  and  town  of  Berwick  upon 
Tweed,  John  Campbell  Renton,  of,"  &c.,  «<  James  Jeffreys  Oswald,  of/' 
ic,  «  William  Murray,  of,"  ftc,  "  and  John  Johnston,  of,"  &c.,  con 
sidering  that  at  special  meetings  of  the  council  of  the  said  county  of 
*9Qfil  **'*^  borough  and  town  of  Berwick  upon  Tweed,  held  within  the 
-'  council  chamber  on"  27th  December,  1841,  and  on  11th  January, 
1842,  (« for  the  purpose,  amongst  other  things,  of  electing  a  treasurer, 
it  was  agreed  that  the  salary  of  the  future  treasurer  should  be  60^.  per 
annum,  to  be  paid  out  of  the  Corporation's  fund,  and  lOJ.  per  annum 
to  be  paid  out  of  the  borough  rate ;  and  all  perquisites  and  allowances, 
including  those  for  collecting  borough  mail  rents,  water,  sprig  ami 
acreage  moneys,  should  cease ;  and  that  the  treasurer  should  find  sure- 
ties to  the  council  in  the  sum  of  2000?. :  and  that,  at  every  quarterly 
and  adjourned  meeting  of  the  council,  and  also  at  any  special  meeting, 
if  then  required  to  do  so,  the  treasurer  should  present  a  correct  account 
of  the  cash  in  his  possession :  and,  lastly,  that  the  treasurer  should  be 
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appointed  for  the  remainder  of  the  year  ending  the  9th  daj  of  Novem- 
ber next,  if  it  should  so  long  please  the  council,  but  not  otherwise : 
And  considering  that,  at  such  meetings  of  the  council  as  aforesaid,  they 
nominated  and  elected  me,  the  said  D.  Murray,  to  be  their  treasurer 
upon  the  conditions  aforesaid :  And  seeing  that  it  was  agreed  that  I, 
the  said  D.  Murray,  should  find  security  or  caution  for  the  payment  of 
all  such  sums  of  money  as  I  might 'receive  in  consequence  of  my  said 
appointment  as  treasurer  aforesaid:  Therefore  the  condition  of  this 
obligation  is  such,  that  I,  the  said  D.  Murray,  and  we,  the  said  J.  C. 
Ronton,  J.  J.  Oswald,  W.  Murray,  and  J.  Johnstone,  as  cautioners,  sure- 
ties, and  full  debtors,  with  and  for  the  said  D.  Murray,  hereby  become 
firmly  bound  and  obliged,  as  we  do  hereby  bind  and  oblige  ourselves, 
oar  and  each  and  every  of  our  heirs,  executors,  successors,  and  admi- 
nistrators whomsoever,  jointly  and  severally,  well  and  *  truly  to 
pay  unto  the  Mayor,  Aldermen,  and  Burgesses  of  Berwick  afore- 
said, or  to  their  successors  in  office,  all  such  rents,  sum  and  sums  of 
money,  principal,  interest,  and  penalties,  and  other  moneys  whatsoever, 
as  I  the  said  D.  Murray  shall  or  may  recover  or  receive,  in  virtue  of 
my  said  appointment  as  treasurer  as  aforesaid,  during  the  whole  time 
of  my  continuing  in  the  said  office,  in  consequence  of  the  said  election, 
or  under  any  annual  or  other  future  election  of  the  said  council  to  the 
said  office :  I  the  said  D.  Murray  shall  and  will  duly  execute  my  said 
office,  and  be  bould  and  faithful  therein,  and  that  I  shall  carefully 
attend  to  my  duties  as  treasurer  aforesaid  during  my  continuance  in 
office,  and  do  every  thing  relating  thereto  to  the  best  of  my  knowledge 
and  skill,  and  shall  and  will  truly  and  faithfully  account  to  the  said 
Mayor,  Aldermen,  and  Burgesses  of  Berwick  aforesaid  for  all  matters 
committed  to  my  charge,  and  also  for  all  rents,  and  sum  and  sums  of 
money, .with  which  I  shall  from  time  to  time  be  intrusted  in  the  manner 
above  specified :  And  whatever  loss,  damage,  or  expense  shall  be  sus- 
tained or  incurred  through  the  negligence,  fraud,  default,  or  intromis- 
sions of  me,  the  said  D.  Murray,  we,  the  said  D.  Murray,  J.  G.  Ronton, 
J.  J.  Oswald,  W.  Murray,  and  J.  Johnston,  under  the  declaration  after 
mentioned,  hereby  finally  bind  and  oblige  ourselves  and  our  foresaids 
jointly  and  severally  as  said  is,  to  content  and  pay  the  same  to  the  said 
Mayor,  Aldermen,  and  Burgesses  of  Berwick  upon  Tweed."  The  deed 
then  contained  a  declaration  limiting  the  responsibility  of  the  sureties 
to  20001.  each.  It  concluded  in  the  usual  form  of  a  Scotch  instrument, 
in  terms  which  did  not  qualify  the  meaning  of  the  parts  above  set  out. 
It  was  sealed  and  delivered  as  an  English  deed.  The  declaration  then 
contained  ^averments :  That  James  Jeffreys  Oswald,  in  the  deed  r^nqo 
mentioned,  was  the  defendant ;  That  David  Murray  became  trea-  *- 
surer,  by  virtue  of  the  election  in  the  deed  ipentioned,  and,  by  virtue 
of  an  election  on  the  9th  November,  1842,  and  of  other  subsequent  elec- 
tions by  the  council,  continued  treasurer  until  24th  June,  a.  d.  1848. 

b2 


298  MATOB  OP  BERWICK  v.  OSWALD.    H.  T.  1868. 

That,  after  the  execution  of  the  deed,  and  whilst  he  so  was  and  con* 
tinned  treasurer,  he  received,  by  virtue  of  his  office,  money  to  a  large 
amount,  which  he  had  not  paid  to  the  plaintiffs.  First  Breabh :  Non- 
payment by  the  defendant  of  the  20002.  The  declaration  further  aver- 
red that  David  Murray,  though  requested,  would  not  account ;  whereby 
the  plaintiffs  sustained  a  loss  exceeding  2000/.  Second  Breach :  Non- 
payment by  the  defendant  of  the  2000Z. 

Plea  6.  That  the  said  nomination  and  election  of  the  said  David 
Murray  to  be  treasurer,  in  the  said  deed  poll  or  writing  obligatc^-y 
mentioned  and  recited,  and  also  the  election  of  the  said  D.  Murray  to 
be  such  treasurer  under  and  by  virtue  of  the  said  election  by  the  said 
council  at  the  meeting  of  the  said  council  holden  on  9th  November,  1842, 
as  in  the  said  declaration  mentioned,  were  made  under  and  in  pursu- 
ance of  an  Act,  &c.  (5  &  6  Wm.  4,  c.  76) ;  and  that,  on  the  9th  Novem- 
ber, 1843,  ((the  said  D.  Murray  ceased  to  be  such  treasurer  as  aforesaid 
under  or  by  virtue  of  the  said  elections,  or  either  of  them.  And  the 
defendant  further  says  that,  after  the  making  and  passing  of  an  Act,'* 
&c.  (6  &  7  Vict.  c.  89),  to  wit,  on  9th  November,  1843,  «<  at  a  meeting 
of  the  council  of  the  said  borough,  then  holden,  the  said  D.  Mur- 
ray was,  in  pursuance  of  the  said  statute"  (6  &  7  Vict.  c.  89),  <(  elected 
by  the  said  council  to  be  the  treasurer  of  the  said  council,  to  hold 
*^QQ1  *^^^  ^^^  office  of  treasurer  during  the  pleasure  of  the  said  council ; 
-^  the  said  election  in  this  last  plea  mentioned  being  the  same  elec- 
tion of  the  said  D.  Murray  as  in  the  declaration  is  alleged  to  have  been 
made  at  the  meeting  of  the  said  council  holden  on  the  said"  9th  No- 
vember, 1848.  "  And  the  defendant  says  that,  save  by  virtue  and  in 
pursuance  of  the  said  election  in  this  plea  last  mentioned,  the  said  D. 
Murray,  after  the  day  and  year  last  mentioned,  was"  [not]  <«  such  trea- 
surer as  in  the  declaration  mentioned,  and  never  held  the  office  of  trea- 
surer of  the  said  borough.  And  the  defendant  further  says  that  the 
said  D.  Murray,  long  before  the  commencement  of  this  suit,  to  wit,  on,'* 
ftc,  (( accounted  for  and  paid  to  the  plaintiffs  all  the  moneys  by  him 
as  such  treasurer,  as  in  the  declaration  mentioned,  and  by  virtue  of  his 
said  office  of  treasurer  of  the  said  borough,  recovered  or  received,  before 
the  said  9th  day  of  November,  1843,  or  whilst  he  was  such  treasurer  aa 
aforesaid,  under  and  by  virtue  of  the  said  election  in  this  plea  first  and 
secondly  assigned ;  and  that  the  whole  of  the  money,  for  the  non-pay- 
ment of  and  non-accounting  for  which  this  action  was  brought  and  is 
now  attempted  to  be  maintained,  was  recovered  and  received  by  the 
said  D.  Murray  after  the  said  9th  day  of  November,  1848,  and  after  the 
said  election  of  the  said  D.  Murray,  in  pursuance  of  the  said  statute" 
(6  &  7  Vict.  c.  89),  ((as  in  this  plea  aforesaid."     Verification. 

Plea  7.  That  after  the  making  of  the  deed  poll  or  writing  obliga- 
tory in  the  declaration,  and  after  the  death  of  the  said  John  Johnston 
therein  named,  and  during  the  lifetime  of  the  said  William  Murray,  and 
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before  the  committing  of  any  of  the  breaohes  of  covenant  in  the  decla- 
ration mentioned  and  complained  of,  *to  wit,  on,  &c.,  «<the  said  i-^ioaa 
D.  Murray,  the  said  W.  Murray,  and  the  said  J.  G.  Ronton  made  '- 
Mid  sealed,  and  delivered  as  their  deed  to*  the  said  Mayor,  Aldermen, 
and  Borgesses  of  the  said  Borough  of  Berwick  upon  Tweed,  and  the 
said  Mayor,  Aldermen,  and  Burgesses  then  accepted  and  received  from 
the  said  D.  Murray,  W.  Murray,  and  J.  C.  Benton,  a  certain  other 
writing  obligatory  hereinafter  mentioned,  of  great  value,  to  wit,  of  the 
value  of  20002.,  in  full  satisfaction  and  discharge  of  the  deed  poll  or 
writing  obligatory  in  the  declaration  mentioned,  and  of  all  covenants, 
clauses,  and  things  therein  contained ;  which  said  other  writing  obliga- 
tory, so  delivered  and  received  in  satisfaction  as  aforesaid,  was  and  is 
to  the  tenor  and  effect  following ;  that  is  to  say :"  the  plea  then  set  out 
a  deed  executed  by  these  parties,  in  nearly  the  same  terms  as  the  deed 
on  which  the  action  was  brought,  not  referring  to  the  former  deed. 
Verification. 

Demurrer  to  eack  plea,  assigning  causes  which  it  is  unnecessary  to 
mention.     Joinder. 

The  Mayor,  &c.,  of  Berwick  v.  Dobie  was  an  action  on  the  same  deed, 
against  the  representative  of  -William  Murray. 

The  Mayor,  ftc.,  of  Berwick  v.  Ronton  was  also  an  action  on  the 
same  deed. 

The  pleadings  in  the  two  actions  last  mentioned  were  the  same  as 
those  in  The  Mayor,  &c.,  of  Berwick  v.  Oswald. 

It  was  arranged  that  Manutg  should  be  beard  in  support  of  the 
demurrers  in  all  three  cases,  that  Hugh  HiU  for  the  defendant  in  The 
Mayor,  &c.,  of  Berwick  v.  Oswald,  and  W.  H,  Watmm  for  the  defend- 
ants in  the  other  two  actions,  should  be  heard;  and  that  Maninty  should 
make  one  reply  in  all  three  cases. 

*ManiMty^  for  the  plaintills.— Stat.  5  &  6  Wm.  4,  c.  76,  s.  58, 
enacts  that  <<  the  council  of  every  borough,  on  the  9th  day  of 
November,  in  this  present  year,  shall  appoint  a  fit  person,  not  being  a 
member  of  the  council,  to  be  the  town  clerk  of  such  borough,  who  shaH 
held  his  office  during  pleasure ;"  «<  and  the  council  of  every  borough 
shall  in  every  year  appoint  another  fit  person,  not  being  a  member  of 
the  council,  to  be  the  treasurer  of  the  borough,  and  also  such  other 
efieers  as  have  been  usually  appointed  in  such  borough,  or  as  they  shall 
think  necessary  for  enabling  them  to  carry  into  execution  the  various 
powers  and  duties  vested  in  them  by  virtue  of  this  Act,  and  may  from 
time  to  time  discontinue  the  appointment  of  such  officers  as  shall  appear 
to  them  not  necessary  to  be  reappointed ;  and  shall  take  such  security 
for  the  due  execution  of  his  office  by  any  such  town  clerk,  treasurer,  or 
other  officer,  as  the  said  council  shall  think  proper ;  and  shall  order  to 
be  paid  to  the  mayor,  and  to  the  town  derk  and  treasurer,  and  to  every 
Mch  other  officer  to  be  employed  as  aforesaid,  such  salary  or  allowance 
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M  the  Bsid  council  shall  think  reasonable ;  and  in  ease  of  a  Tacancj  in 
any  such  office  as  aforesaid  by  death,  resignation,  removal,  or  otherwise, 
the  council  of  such  borough  may  appoint  another  fit  person  in  the  place 
of  the  person  so  making  such  vacancy ;  provided  that  the  town  clerk 
and  treasurer  shall  not  be  the  same  person.'*  That  was  the  enactment 
in  force  at  the  time  when  the  deed  was  executed.  The  parties  to  the 
deed  contemplated  that  David  Murray,  who  had  been  elected  treasurer 
for  the  year  ending  9th  November,  1842,  would  probably  continue 
treasurer  for  an  indefinite  time ;  but,  as  in  form  a  fresh  election  would 
take  place  each  year,  the  sureties  expressly  made  themselves  liable, 
♦51091  ^^  <l^i^S  ^^^  whole  time  *of  my"  D.  Murray's  <«  continuing  in  the 
-'  said  office,  in  consequence  of  the  said  election,"  that  is,  the  eleo- 
tion  for  the  year  1842,  <<  or  under  any  annual  or  other  future  election 
of  the  said  council  to  the  said  office.'*  Then  stat.  6  &  7  Vict.  c.  89, 
received  the  Royal  assent  on  24th  August,  1848.  That  Act,  by  sect. 
6,  enacted  that,  <<  whereas  the  office  of  treasurer  of  and  for  the  afore- 
said boroughs  is  an  office  of  great  trust,  and  an  annual  appointment  to 
such  office  is  inconvenient  and  unnecessary ;  be  it  therefore  enacted, 
that  so  much  of  the  said  hereinbefore  first  recited  Act,"  5  &  6  Wm.  4, 
c.  76,  <(  as  provides  that  the  council  in  every  borough  shall  in  every 
year  appoint  a  fit  person  to  be  treasurer  of  such  borough  shall  be  and 
the  same  is  hereby  repealed,  and  that  the  council  of  every  borough 
shall,  on  the  9th  day  of  November  next  after  the  passing  of  this  Act, 
or  on  the  9th  day  of  November  next  after  such  borough  shall  be  incor- 
porated, appoint  a  fit  person,  not  being  a  member  of  the  council,  to  be 
the  treasurer  of  such  borough,  who  shall  thenceforth  hold  his  office 
during  the  pleasure  of  the  council  for  the  time  being ;  and  on  the  hap- 
pening of  any  vacancy  thereafter,  by  death,  resignation,  amotion,  or 
otherwise,  the  council  shall  proceed  to  the  appointment  of  a  successor, 
either  at  any  of  the  general  quarterly  meetings  of  the  council,  or  at  m 
special  meeting  to  be  convened  for  that  purpose,  so  that  in  no  case  such 
appointment  be  delayed  beyond  twenty-one  days  from  the  happening  of 
the  vacancy."  Accordingly,  on  9th  November,  1848,  the  council,  in 
obedience  to  this  section,  elected  David  Murray  to  the  office  of  treaaa- 
rer,  to  hold  it  at  pleasure.  The  sixth  plea  relies  on  this.  The  question 
raised  by  that  plea  is,  whether,  giving  a  fair  construction  to  the  whole 
deed,  it  can  be  said  that  David  Murray  ^continued  in  the  office 
<<  under  any  annual  or  other  future  election."  The  election, 
after  stat.  6  &  7  Vict.  c.  89,  to  hold  the  office  at  pleasure,  was  probably 
not  an  annual  election ;  but  it  seems  very  difficult  to  contend  that  it 
was  not  some  <'  other"  election. 

Plea  7  is  a  plea  of  the  discbarge  by  parol  of  a  covenant  before 
breach,  which  is  a  bad  plea ;  Kaye  v.  Waghorn,  1  Taunt.  428.  When 
a  covenant  has  been  broken,  and  the  covenantee's  right  has  become  a 
right  of  action  to  recover  damages,  accord  and  satisfaction  in  respect 
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of  those  damages  is  a  good  plea.  It  is  then  not  material  that  the  vested 
cause  of  action  is  for  a  breach  of  an  engagement  under  seal.  But, 
whilst  the  covenant  is  unbroken,  the  covenantee's  right  is  not  a  mere 
right  to  recover  damages,  but  depends  on  an  engagement  under  seal, 
which  can  be  discharged  only  by  an  instrument  of  as  high  a  nature  as 
that  by  which  it  was  formed.  Snow  v.  Franklin,  1  Lutw.  858,  Blake's 
Case,  6  Rep.  48  b,  Alden  v.  Blague,  Cro.  Jac.  99,  Neale  v.  Sheffield, 
Gro.  Jac.  254,  illustrate  this  distinction.  There  is  another  objection  to 
the  plea.  Even  if  the  contract  on  which  the  action  is  brought  had  been 
a  parol  contract,  the  Corporation  could  not  have  accepted  anything  in 
satisfitction  of  it  except  by  deed  sealed  with  their  seal. 

ffugh  HUl,  contrft,  for  Oswald. — The  declaration  is  bad.  The  deed 
was  intended  to  be  made  as  a  security  in  furtherance  of  stat.  5  &  6  Wm. 
4,  c.  76 ;  and  it  is  not  averred  that  the  council  thought  this  a  proper 
security.  [Wightman,  J. — Might  not  the  Corporation  have  taken  a 
security,  though  the  statute  had  been  silent  on  the  ^subject  ?  I  p^^^^/x^ 
see  no  words  in  the  statute  prohibiting  them  from  doing  so.  It  '- 
enacts  that  they  shall  take  such  security  as  the  council  shall  think  pro- 
per: but  it  does  not  enact  that  all  other  securities  shall  be  void.] 
It  must  be  admitted  that  there  are  no  express  negative  words  in  the 
statute. 

The  sixth  plea  is  good.  It  distinctly  negatives  any  misconduct  on 
the  part  of  David  Murray  up  to  the  9th  November,  1848 :  and  the 
question  comes  to  be,  whether  the  sureties  are  liable  for  his  misconduct 
after  this  date.  The  leading  case  on  the  subject  is  Lord  Arlington  v. 
Merricke,  2  Saund.  408.(a)  The  recital  in  a  surety  bond  is  to  be  looked 
to,  as  explanatory  of  the  undertaking  of  the  sureties ;  and  they  are 
not  responsible  for  misconduct  in  any  office,  save  that  for  which  they 
have  engaged  themselves ;  London  Assurance  Company  v.  Bold,  6  Q. 
B.  614  (E.  C.  L.  R.  vol.  51),  Barker  v.  Parker,  1  T.  R.  287,  Liverpool 
Waterworks  Company  v.  Atkinson,  6  East,  507.  Any  alteration,  even 
though  it  makes  the  suretyship  less  onerous,  discharges  the  sureties ; 
Whitcher  v.  Hall,  5  B.  &  G.  269  (E.  C.  L.  R.  vol.  11.)  In  the  present 
case,  the  recital  shows  that  the  parties  were  contemplating  future  elec 
tions  to  an  office  under  stat.  5  &  6  Wm.  4,  c.  76 ;  that  is  to  say,  elec- 
tions to  an  annual  office.  Elections  under  stat.  6  ft  7  Vict.  c.  89,  must 
be  elections  to  hold  the  office  during  pleasure,  which  is  substantially 
different.  [Lord  Campbell,  C.  J. — If  you  can  show  that  the  duties 
and  nature  of  the  office  are  changed  since  stat.  6  ft  7  Vict.  c.  89,  no 
doubt  the  office  is  not  the  same  office.  But  would  a  mere  change  in  the 
tenure  prevent  it  from  being  the  same  office  within  *the  meaning 


of  the  contract  ?   For  it  all  comes  to  a  question  on  the  construe-  ^ 
tion  of  the  instrument.]     The  mere  change  in  the  tenure  necessarily 

(a)  See  Major  of  Binniogham  v.  Wright,  10  Q.  B.  023  (B.  C.  L.  R.  toI.  71);  Bamford  v.  Bei, 
3S3Eeh.380. 
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makes  a  material  difference  in  the  pliability  o^  the  sureties.  Whilst  the 
office  was  annual,  they  might,  during  any  year,  give  notice  that  the 
council,  if  they  re-elected  David  Murray,  must  look  oat  for  new  sure- 
ties. Now,  the  office  is  for  an  indefinite  time ;  and  sureties  have  no 
longer  the  power  of  withdrawing.  [Erle,  J. — That  difference  would 
be  very  material,  if  it  existed :  but  I  do  not  see  anything  in  the  con- 
tract allowing  the  sureties  to  terminate  their  liability  at  any  fresh  elec- 
tion. The  contract  seems  to  be :  « as  long  as  the  council  choose  to 
continue  electing  him,  we  will  be  his  sureties."]  A  Court  of  Equity 
would  relieve  the  sureties.  [Lord  Campbell,  C.  J. — However  that  may 
be,  a  court  of  law  can  look  only  to  the  contract.]  At  all  events,  the 
change  in  the  tenure  of  the  office  affects  the  risk  of  the  sureties.  The 
person  who  holds  an  annual  office  should  be  required  to  account  at  the 
end  of  each  year :  he  who  holds  an  office  at  pleasure  is  to  account  at 
uncertain  intervals :  that  varies  the  risk  to  the  sureties.  [Erlb,  J. — 
In  a  Scotch  appeal,  Mactaggart  v.  Watson,  8  CL  k  Fin.  525,  the  House 
of  Lords  held  that  the  neglect  of  the  obligees  to  require  the  principal 
debtor  to  account  did  not  afford  any  defence  to  the  surety.  Colrridqb, 
J. — The  same  point  is  decided  in  Collins  v.  Gwynne,  9  Bing.  544,  in 
Com.  PL  (E.  C.  L.  B.  vol.  23.)  (a)  But  is  the  obligation  to  account  at 
all  varied  by  stat.  6  &  7  Vict.  c.  89  ?]  The  obligation  to  account  under 
Stat.  5  &  6  Wm.  4,  c.  76,  s.  60,  is  to  account  within  three  months  after 
*^Oftl  ^^®  ^expiration  of  the  office.  [Colrridob,  J. — Only  if  vequired. 
-'  The  officer  is  to  account  at  such  times  as  the  council  shall  direct 
during  the  continuance  of  his  office,  or  within  three  months  after  its 
expiration^  It  may  be  that  the  duty  of  the  council  is  to  call  upon  him 
to  account ;  but  that  was  also  the  case  in  Collins  v.  Gwynne,  9  Bing. 
544  (E.  C.  L.  R.  vol.  28)]. 

Wation,  for  Dobie  and  Carstairs,  and  Benton. — The  change  in  the 
tenure  of  the  office  materially  alters  the  inducement  to  the  sureties  to 
enter  into  the  bond.  A  man  may  well  agree  to  become  surety  when  he 
knows  that,  if  all  proceeds  regularly,  the  accounts  will  be  taken  annually, 
though  he  does  not  absolutely  stipulate  that  they  shall  be  so  taken. 
[Erls,  J. — I  see  the  parties  to  the  deed  contemplate  that  the  treasurer 
shall  account  once  every  quarter.]  That  is  only  as  to  the  cash  in  his 
hands.  The  sureties  are  liable  for  everything;  and  the  Act  would 
require  him  to  account  for  everything.  If  the  office  had  been  changed 
into  an  office  during  good  behaviour,  surely  that  would  have  discharged 
the  sureties.  It  is  like  the  fresh  deputation  in  Bartlett  v.  Attorney- 
General,  Parker,  277. 
'The  seventh  plea  is  good,  not  as  accord  and  satisfaction,  but  because 

(a)  Jadgment  of  Common  PleM  aflrmed  in  Ezeh.  Ch. ;  Owynne  v.  Bornell,  2  New  Ca.  7. 
Jndpnent  of  Ezob.  nTenod  in  Dom.  Proe.  (not  on  the  point  in  the  text,  which  aroie  on  the  8th 
plea,  u  to  which  the  three  Conrte  Agreed);  Gwjnne  v.  Bornell,  0  New  Cn.  463;  &  G.  7  GL  A 
?in.  671. 
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the  second  deed  was  taken  in  substitution  for  the  first.  [Lord  Gamp- 
BBLL,  C.  J. — I  can  see  no  reason  why  the  two  deeds  should  not  co- 
exist.] 

Manitty,  in  reply. — The  oflSce  remains  the  same  office ;  Augero  v. 
Keen,  1  M.  4  W.  890.t  [Lord  Campbell,  C.  J.— No  doubt,  if  the 
functions  and  duties  are  not  altered,  the  office  continues  the  same.] 

Our.  adv.  vult 

♦Lord  Campbbll,  C.  J.,  in  this  term  (January  12th),  delivered  ri^orvj 
the  judgment  of  the  Court.  ^ 

We  begin  with  considering  the  validity  of  the  6th  plea.  It  is  quite 
clear  that,  according  to  Lord  Arlington  v.  Merricke,  2  Saund.  403,  and 
many  subsequent  cases,  the  liability  of  the  sureties  of  David  Murray 
would  have  ceased  on  the  9th  day  of  November,  1842,  however  long  he 
might  have  been  continued  in  the  office  of  treasurer,  if  to  the  words 
<<  daring  the  whole  time  of  my  continuing  in  the  said  office,  in  conse- 
quence of  the  said  election,"  there  had  not  been  added  the  words  (<or 
under  any  annual  or  other  future  election  of  the  said  council  to  the 
said  office. **  There  appears  to  be  no  objection  in  point  of  law  to  tHe 
council  taking  prospectively  a  security  for  the  good  conduct  of  the 
treasurer,  to  remain  in  force  while  he  should  continue  in  the  office  of 
treasurer  under  any  number  of  successive  elections.  The  question, 
therefore,  comes  to  this  short  point,  whether,  after  the  change  in  the 
tenure  (ft  the  office  made  by  stat.  6  &  7  Vict.  c.  89,  s.  6,  the  office  is  or 
is  not  to  be  considered  the  same  office  as  that  to  which  he  had  been 
elected  when  the  security  was  given.  A  mere  change  in  the  tenure  of 
the  office  would  not,  we  think,  discharge  the  sureties  ;  for  such  a  change 
is  contemplated  by  the  instrument  which  they  have  executed.  As  the 
law  stood  in  1842,  the  office  of  treasurer  was  an  annual  office ;  and 
they  have  stipulated  that  their  liability  shall  continue  while  David 
Morray  continues  in  the  office  «  under  any  annual  or  other  future  elec- 
tion of  the  said  council  to  the  said  office."  From  being  an  annual  office 
under  stat.  5  &  6  Wm.  4,  c.  76,  s.  58,  it  became,  ^under  stat.  6  r^nr^f^ 
k  7  Vict.  c.  89,  s.  6,  an  office  to  be  held  during  pleasure  for  an  '- 
indefinite  time;  the  council  being  thereby  required  to  appoint  a  fit 
person  to  be  treasurer  «<  who  shall  thenceforth  hold  his  office  during  the 
pleasure  of  the  council  for  the  time  being."  When  David  Murray  was 
subsequently  appointed  under  this  statute,  we  think,  he  must  be  con- 
sidered as  continuing  in  the  office,  although  not  under  an  annual  yet 
under  a  future  election  to  the  office,  within  the  meaning  of  the  deed. 
The  sureties  seem  to  have  contemplated  the  possibility  of  the  Legisla- 
ture changing  the  tenure  of  the  office;  and  no  objection  existed  in 
point  of  law  to  their  stipulating  for  their  continuing  liability,  notwith- 
standing such  a  change.  If  the  nature  and  functions  of  the  office  had 
been  altered  by  stat.  6  &  7  Vict.  c.  89,  although  its  name  remained  the 
same,  still  it  would  not  be  the  ^^said  office"  within  the  meaning  of  the 
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deed.  But  we  cannot  find  that  any  such  alteration  has  been  made 
The  duties  of  the  office  are  defined  by  stat.  5  &  6  Wm.  4,  c.  76,  ss.  69, 
60,  93,  126.  Although  none  of  these  duties  are  expressly  altered  by 
Stat.  6  &  7  Vict.  c.  89,  it  is  contended  that  there  is  a  consequential 
alteration  in  the  duty  of  accounting,  by  reason  of  the  treasurer  now 
holding  his  office  for  an  indefinite  time.  However,  upon  examining  the 
manner  in  which  he  is  directed  to  account  under  stat.  5  &  6  Wm.  4,  c. 
76,  when  the  office  was  annual,  we  think  it  may  be  and  ought  to  be 
substantially  and  effectually  followed  when  he  holds  for  an  indefinite 
time,  so  that  the  risk  of  the  sureties  is  not  increased  by  the  alteration ; 
and  the  office  must  be  considered  as  remaining  the  same.  We  do  not 
consider  it  necessary  to  refer  more  particularly  to  the  numerous  cases 
*ftOQl  ^^^^  ^  ^argument  upon  this  head,  as  the  principles  which  they 
-*  establish  are  not  in  dispute,  and  none  of  them  assist  in  con- 
struing the  Acts  of  Parliament  upon  which  this  case  turns.  On  the 
demurrer  to  the  6th  plea  we  give  judgment  for  the  plaintiffs. 

The  defendant's  counsel  admits  that  the  7th  plea  cannot  be  supported 
as  accord  and  satisfactionj  being  pleaded  to  the  deed  before  breach ;  and 
the  authorities  are  many  and  uniform  to  this  effect.  But,  if  not  by  way 
of  accord  and  satisfaction  as  pleaded,  how  can  the  second  deed  be  a  bar 
to  an  action  on  the  first  ?  It  contains  nothing  which  can  operate  as  a 
release  of  the  first  deed ;  and  the  two  may  stand  together  concurrently. 
We  have  no  difficulty  therefore  in  giving  judgment  for  the  plaintifis  on 
the  demurrer  to  this  plea. 

The  objection  to  the  declaration,  suggested  on  the  ground  that  the 
security  taken  was  not  in  conformity  to  the  statute,  was  abandoned 
during  the  argument. 

We  have  to  give  the  like  judgment  in  The  Mayor,  &c.,  of  Berwick  v. 
Dobie,  and  The  Mayor,  &c.,  of  Berwick  v.  Ronton,  in  which  the  plain- 
tiffs sued  on  the  same  deed,  and  the  pleadings  were  the  same. 

Judgment  for  plaintiffs. 

Aooord  and  •atisfkcUoD  if  a  good  bar  to  an  aeUon  of  ooTenant  tiie  plea  of  aecord  and  aatia-> 

aeUon  of  eoTonant,  where  (he  breach  of  oovenant  faotioa  ii  not  sapported  by  eridenee  of  the  re- 

hae  aecmed,  bnt  not  where  the  breach  haa  not  eeiaf  Ion  of  the  oorenant :  BarUIi  r.  CConnar,  6 

aocmed :  Harper  v.  Hampton,  1  Har.  k  Johna.  Alabama^  617. 
673;  Smith  e.  Brown,  I   Hawka.  686.    In  aa 
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♦The  QUEEN,  on  the  proaecntion  of  Sir  JAMES  BROOKE,  _^--« 
V.  The  EASTERN  ARCHIPELAGO  COMPANY.  ••  *^" 

K  ira  fMtu  to  repeal  a  charter  ineorporstiof  a  trading  eompaoj.  The  oharter  directed,  amoagit 
other  thiogs,  that  the  Company  fhould  not  begin  businesi  nntil  it  had  been  certified  to  the 
Preeiaeat  of  the  Board  of  Trade,  bj  at  least  three  of  the  Direeton,  that  at  leaet  one-half  of 
the  capital  had  been  •nbeeribed  for,  and  at  least  50,0001.  paid  np.  The  charter  eontained  a 
proriso  that,  in  case  the  Corporation  should  not  comply  with  any  **  the  directions  and  condi- 
tions in  Oar  said  letters  patent  contained,"  it  should  be  lawAil  for  the  "  Qneen,  by  any  writing 
■nder  the  great  seal  or  nnder  the  sign  manual,"  to  rcTohe  the  charter,  **  either  absolutely,  or 
ander  such  terms  or  conditioni"  as  the  Queen  should  think  fit.  The  declaratitn  in  sci.  fk, 
which  was  at  the  relation  of  a  private  prosecutor,  contained,  amongst  others,  a  snggestioi^that^ 
before  the  Company  began  business,  a  certtflcate  was  given  by  the  Direeton  that  60,000/.  had 
been  paid  up,  which  was  false  in  fact,  to  their  knowledge ;  and,  this  suggestion  being  tparersed, 
the  Terdict  was  found  for  the  Crown.  On  a  rule  to  arrest  the  Judgment,  on  the  ground  that 
the  declaration  did  not  show  that  the  Queen  had,  by  writing  nnder  the  great  seal  or  sign 
■aaual,  rcToked  the  charter :  Held  by  Lord  Cavpsbll,  C.  J.,  and  Wiobtmaii,  J.,  that  the 
express  power  reserred  by  the  charter,  to  reroke  It  wholly  or  in  part,  was  in  addition  to  and 
consistent  with  the  implied  right  of  the  Crown  to  revoke  it  by  scL  fa.  on  breach  of  a  condition 
sabeequent;  that  there  was  no  distinction.  In  this  respect,  betwe^  a  sd.  fa.  by  a  private  pro- 
secntor,  in  the  name  of  and  with  the  consent  of  the  Crown,  and  one  at  the  Instance  of  the 
Crown ;  and  that  the  declaration  In  sci.  fa.  was  snflcient  Held,  by  CoLnniD«n,  J.,  and  Bblb, 
J.,  that  the  express  power  to  revoke  superseded  the  implied  power  of  revocation,  and  that  ll 
was  necessaiy  that  there  should  be  a  revocation,  by  writing  under  the  great  seal  or  sign 
maanal,  for  this  condition  broken,  before  any  seL  flu  The  Court  being  equally  divided,  the 
rale  dropped. 

SciBB  FACIAS  to  repeal  a  charter  under  the  Great  Seal.  The  decla- 
ration set  forth  the  writ,  which  recited  the  charter :  the  material  parts 
were  set  forth  as  follows.  «<  Whereas  We,"  by  letters  patent,  «<  reciting 
that,  whereas  it  had  been  represented  nnto  ns  that  John  Melville,  of,*' 
kc.y  ««  Philip  Anstmther,  of,'*  &c.,  «<  Henry  Wise,  of,"  fcc,  "and  other 
persons  had  agreed  to  subscribe  a  capital  of  200,000/.,  to  be  divided 
into  2000  shares  of  1002.  each,  and  to  form  a  company  or  copartner- 
ship to  be  called  The  Eastern  Archipelago  Company,  for  the  purpose  of 
purchasing,"  &c.,  "  or  otherwise  dealing  with  and  making  a  profit  of 
land,"  ftc,  "  and  of  the  produce  thereof,  in  the  island  of  Labuan  and 
the  lands  ^adjacent,  and  of  working  therein  all  mines,"  &c., 
««and  raising  all  coal,"  &c.,  <(and  of  trading  and  traflScking 
therein  and  therewith,  and  also  of  trading  and  traflScking  with  any  of 
the  authorities  or  inhabitants  of  the  said  island  and  the  lands  adjacent," 
&c.,  <«  and  for  purchasing  or  hiring  British  and  other  ships  for  all  or 
any  of  the  purposes  aforesaid ;  and  that  the  said  persons  had  humbly 
besought  Us  to  grant  to  them  Our  royal  charter :  Therefore  We,  of  Otur 
especial  grace,  certain  knowledge  and  mere  motion,  did,  by  our  said  let- 
ters patent,  for  Us,  Our  heirs  and  successors,  give,  grant,  and  ordain 
that  the  said  J.  Melville,  P.  Anstmther,  H.  Wise,  and  all  such  other 
persons  and  bodies  politic  or  corporate  as  had  become,  or  from  time  to 
time  thereafter  might  become,  members  of  the  said  copartnership  or 
company  so  agreed  to  be  formed,  and  should  hold  shares  therein  of  not 
less  than  1002.  each,  should  be  one  body  corporate  and  politic  in  name 
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and  deed,  by  the  name  of  the  Eastern  Archipelago  Company,  for  the 
purposes  thereinbefore  mentioned,  and  by  that  name  should  sue  and  be 
sued,*'  &c.,  <<  and  should  have  perpetual  succession  with  a  common  seal 
which  might  be  by  them  changed  or  varied  at  their  pleasure,  but  subject 
to  the  directions  and  provisions  in  Our  royal  charter  contained."  The 
writ  then  recited  provisions  in  the  charter,  giving  power  to  Directors  to 
act  for  the  Company,  and  proceeded :  «<  And  We  did  thereby  further 
declare  that  it  should  be  lawful  for  the  said  Corporation,  notwithstand- 
ing the  statutes  of  mortmain  or  any  other  statutes  or  laws  to  the  con- 
trary, to  purchase,  take,  hold,  and  enjoy  to  them,  and  their  successors, 
as  ^elLin  Great  Britain  as  in  our  colonial  possessions,  and  other  places 
beyond,  the  seas,  such  houses,  offices,  buildings,  and  other  hereditaments 
^nin-i  M  might  be  thought  necessary  or  ^proper  for  the  purpose  of 

-^  managing,  conducting,  and  carrying  on  the  affairs,  concerns,  and 
business  of  the  said  Company,  but  not  for  any  other  purposes ;  and  to 
sell,  convey,  and  dispose  of  the  same  when  not  wanted  for  the  purposes 
of  the  sud  business.  Provided  always  that  the  yearly  value  of  such 
houses,  offices,  buildings,  lands,  or  other  hereditaments  within  Our  said 
United  Kingdom  and  Our  colonial  possessions,  other  than  in  the  said 
island  of  Labuan,  and  lands  adjacent,  or  either  of  them,  when  the  said 
Corporation  should  enter  into  possession  thereof,  should  not  exceed  in 
the  whole  the  sum  of  20OOL  And  We  did  thereby  grant  unto  all  per- 
sons and  bodies  politic,  who  might  be  otherwise  competent  so  to  do,  Oar 
especial  license  and  authority  to  grant,  sell,  demise,  assign,  alien, 
and  convey  in  mortmain,  unto  and  to  the  nse  of  the  said  Corporation, 
and  their  successors,  any  such  lands,  tenements,  and  hereditaments  as 
aforesaid  accordingly;  thereby  nevertheless  declaring  that  it  should  not 
be  necessary  for  such  persons  or  bodies,  or  any  purchasers  fipom  the  said 
Corporation,  to  inquire  as  to  the  amount  of  the  income  of  the  pro|>erty 
which  might  have  been  previously  acquired  by  the  said  Corporation. 
And  We  did  further  direct  that  the  sum  of  100,0002.,  at  the  least,  being 
one-half  of  the  said  aforesaid  capital  of  the  said  Corporation,  should  be 
subscribed  for  within  twelve  calendar  months  from  the  date  of  Our  said 
letters  patent,  and  that  the  sum  of  50,0002.,  at  the  least,  should  be  paid 
up  within  such  period.  And  We  did  thereby  direct  that  the  said  J. 
Melville,  P.  Anstruther,  and  H.  Wise,  and  all  other  the  members  for 
the  time  being  of  the  said  Corporation,  should,  within  one  year  from  the 
date  of  our  letters  patent,  enter  into  and  execute  a  proper  deed  of 
^Q^  Qi  copartnership  and  settlement,  *whereby  the  capital  of  the  said 

-'  Company  should  be  divided  into  the  aforesaid  number  of  shares, 
to  be  numbered  in  regular  succession,  beginning  from  one  upwards, 
whereby  all  the  members  for  the  time  being  of  the  said  Corporation 
should  enter  into  proper  covenants  for  the  payment  of  such  portion  of 
the  said  capital  as  should  remain  unpaid  for  the  time  being,  and  as  and 
when  the  same  should  be  called  for  by  the  Directors  having  the  manage* 
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ment  of  the  affkin  of  the  said  Corporation,  and  wherebj  provision 
should  be  made  for  the  registration  of  the  names  of  all  the  members  of  the 
Corporation  from  time  to  time  in  proper  books  to  be  provided  for  that  par- 
pose,  and  for  the  management  of  the  affairs  of  the  said  Corporation  bj 
a  court  of  Directors  to  be  elected  bj  the  shareholders  in  general  meet- 
ing assembled,  and  wherein  shoald  also  be  inserted  all  such  other  clanses 
and  provisions  as  might  be  usual  and  expedient  in  like  cases.  And  We 
did  thereby  further  direct  that  in  such  deed  should  be  contained  a  pro- 
vision for  the  producing  at  the  annual  meetings  of  the  Corporation  a 
true  and  correct  balance  sheet  such  as  is  usual  in  mercantile  accounts, 
with  a  provision  for  the  dissolution  of  the  said  copartnership  when  and  as 
it  should  appear  that  three-fourths  of  the  subscribed  capital  of  the  said 
Corporation  should  have  been  lost  in  the  course  of  trade  or  otherwise, , 
and  for  the  winding  up  the  aifurs  of  the  said  partnership,  and  also  for 
the  fiimisliing  annually  to  the  President  of  the  Board  of  Trade,  or 
otherwise  as  might  be  directed,  copies  of  such  balance  sheet,  and  also 
such  other  accounts  as  might  be  from  time  to  time  required  by  the  Pre- 
sident of  the  Board  of  Trade.  And  We  did  thereby  further  direct  that 
such  deed  of  settlement  should  be  prepared  to  the  satisfaction  *of  r^qii 
the  President  for  the  time  being  of  the  Lords  of  the  Committee  ^  ^ 
of  our  Privy  Council  for  the  consideration  of  all  matters  of  trade  and 
plantations  (commonly  thereafter  called  the  Board  of  Trade),  and  that 
a  copy  of  such  deed  of  settlement  should  within  the  aforesaid  period  of 
one  year  be  lodged  with  the  said  Board  of  Trade,  and  that  a  certificate 
to  that  effect,  to  be  endorsed  on  Our  said  Charter  and  on  the  said  deed, 
under  the  hand  of  John  Oeorge  Shaw  Lefevre,  Esquire,  one  of  the 
secretaries  of  the  said  Board  of  Trade,  or  other  the  person  authorised 
in  that  behalf  by  the  President  of  the  said  Board,  shoald  be  considered 
evidence  that  the  said  deed  of  settlement  had  been  duly  prepared,  and 
a  copy  thereof  deposited,  in  accordance  with  Oar  directions  in  that 
behalf  above  contained ;  but  such  certificate  should  not  be  given  until  it 
should  be  made  to  appear  that  all  the  Directors  for  the  time  being,  and 
at  least  two-thirds  of  the  members  for  the  time  being,  of  the  Corpora^ 
tion  had  executed  the  same.  And  We  did  thereby  further  declare  that 
the  several  regulations,  to  be  contained  in  the  said  deed,  or  to  be  con- 
tained in  any  by-laws  to  be  made  in  pursuance  thereof,  or  in  any  sup- 
plemental deed  to  be  made  in  pursuance  of  such  first-mentioned  deed, 
shoald  be  taken  to  be  the  existing  regulations  of  the  said  partnership, 
except  as  far  as  the  same  might  be  altered  or  varied,  or  might  berepu^ 
nant  to  the  provisions  of  Our  said  royal  charter,  or  the  laws  of  Our 
realm,  or  of  any  of  Our  colonial  possessions.  And  We  did  thereby  further 
direct  that  the  said  partnership  should  not  begin  business  until  it  should 
have  been  certified  to  the  President  of  the  said  Board  of  Trade, 
by  at  least  three  of  the  Directors  of  the  said  Company,  that  at 
least  one-half  of  the  capital  before  mentioned  had  been  l^ubscribed  for, 
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<toi  e-i  *&^^  ^^^  <^^^  ^^^  of  50,000^.,  at  the  least,  paid  up,  such  certifi* 
^  cate  of  the  said  Directors  to  be  endorsed  on  this  Our  said  rojal 
charter,  and  to  be  sufficient  evidence  for  the  purpose  of  the  aforesaid 
provision  in  that  behalf.  And  We  did  thereby  farther  declare  that  it 
should  be  lawfal  for  the  said  Corporation,  by  a  resolution  or  resolutions 
of  the  shareholders,  in  general  meeting  assembled,  according  to  the  pro- 
vbions  to  be  in  that  behalf  contained  in  such  deed  of  settlement  as 
aforesaid,  either  at  one  time  or  from  time  to  time,  to  determine  that 
the  capital  of  the  said  Corporation  should  be  increased  to  the  sum  of 
400,0002.,  or  such  further  sum  as  might  from  time  to  time,  but  with  the 
consent  in  writing  of  the  President  of  the  said  Board  of  Trade,  be 
determined  on.  And  We  did  thereby  further  declare  that  it  should  be 
lawful  for  the  said  Corporation,  by  a  resolution  or  resolutions  of  the 
shareholders,  in  general  meeting  assembled,  according  to  the  provisions 
in  that  behalf  to  be  contained  in  such  deed  of  settlement  as  aforesaid, 
either  at  one  time,  or  from  time  to  time,  to  determine  to  borrow  any 
sum  or  sums  of  money  not  exceeding  10,000<. ;  and  so  as  at  no  time 
should  there  be  owing  in  respect  of  any  such  moneys  so  to  be  borrowed 
a  sum  exceeding  the  said  sum  of  10,0002.  Provided  always,  and  We 
did  thereby  will  and  declare,  that,  in  ease  the  said  Corporation  should 
fail  to  enter  into  and  execute  such  deed  of  settlement  as  aforesaid,  and 
to  deposit  a  copy  thereof  within  the  period  limited  in  that  behalf,  and 
subject  as  aforesaid  ;  or  in  case  the  said  Corporation  should  not  comply 
with  any  other  the  directions  and  conditions  in  Our  said  letters  patent 
contained ;  it  should  be  lawful  for  Us,  Our  heirs  and  successors,  by  any 
writing  under  the  great  seal  or  under  the  sign  manual  of  Us,  Our  heirs 
*^1B1  *^^  successors,  to  revoke  and  make  void  Our  said  royal  charter, 
-'  and  every  clause,  matter,  and  thing  therein  contained,  either 
absolutely,  or  under  such  terms  and  conditions  as  We  or  they  should 
think  fit.  Provided  always  that,  notwithstanding  anything  therein 
contained,  it  should  be  lawful  for  Us,  Our  heirs  and  successors,  either 
under  the  great  seal  or  by  writing  under  the  sign  manual  of  Us,  Our 
heirs  or  successors,  at  any  period  after  the  expiration  of  twenty-one 
years  from  the  date  of  Our  said  letters  patent,  to  revoke  and  make 
void  Our  said  royal  charter,  and  every  clause,  matter,  and  thing  con- 
tained therein,  or  to  add  such  modifications,  conditions,  or  provisions 
thereto  as  We,  Our  heirs  or  successors,  should  think  fit.  And  We  did 
thereby  declare  that,  when  the  said  Corporation  should  have  been  dis* 
solved  in  pursuance  of  the  provisions  of  the  said  deed,  or  of  any  supple- 
mental deed,  and  the  affairs  of  the  said  partnership  should  have  been 
completely  wound  up,  and  its  debts  and  obligations  fully  discharged. 
Our  said  royal  charter  should  be  absolutely  void.  And  We  did  thereby 
direct  that  the  aforesaid  deed,  so  directed  to  be  prepared,  should,  within 
one  year  from  the  date  thereof,  be  enrolled  in  Our  High  Court  of  Chan- 
cery, and  that  any  supplemental  deed  should  be  enrolled  in  like  manner 
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within  six  calendar  months  from  the  date  thereof,  and  any  bj-Iaws  to 
be  made  by  the  said  copartnership  should  be,  from  time  to  time,  enrolled 
in  like  manner,  within  six  calendar  months  from  the  making  thereof 
respectively,  and  so  as  such  by-laws  shoald  in  no  case  be  contrary  to 
the  provisions  of  Our  said  royal  charter,  or  of  such  deed,  or  of  any  sup- 
plemental deed  as  aforesaid.     And  We,  for  Ourselves,  Our  heirs  and 
successors,  did  grant  and  declare  that  Our  said  letters  patent,  or  the 
^enrolment  thereof,  should  be  in  all  things  valid  and  effectual  in  r;^Q-iiT 
the  law,"  kc     «  Provided  always,  and  We  did  thereby  direct  and  *- 
declare,  that  Our  said  royal  charter  was  granted  upon  the  express  con- 
dition that  the  said  partnership  thereby  incorporated  should,  at  all 
times  daring  the  continuance  of  the  said  Corporation,  abide  by  and 
conform  to  all  and  every  of  the  directions  which  might  be  given  to  the 
said  Corporation  by  any  one  of  the  principal  secretaries  of  state  of  Us, 
Our  heirs  or  successors,  as  regards  the  intercourse  and  dealings  by  the 
said  Company  with  any  foreign  state  or  power.  •  And,  lastly.  We  did 
thereby  require  and  enjoin  all  Governors,"  &c.,  <<  in  Our  colonial  pos- 
sessions or  elsewhere,  whom  it  might  concern,  to  give  full  force  and 
effect  to  Our  said  letters  patent,  and  to  be  in  all  things  aiding  and  abet- 
ting to  the  said  Company  and  their  successors.     As  by  the  said  letters 
patent  enrolled  in  Our  said  Chancery  (amongst  other  things)  will  more 
folly  and  at  large  appear."    The  writ  then  contained  suggestions  by 
Sir  James  Brooke,  who  prosecuted  in  that  behalf,  « that  the  said  J.  Mel- 
ville, P.  Anstruther,  H.  Wise  and  other  persons  had  not  agreed  to  sub- 
scribe a  capital  of  200,0002.,  to  be  divided  into  shares,  and  to  form  a 
company  or  partnership,  as  had  been  falsely  represented  unto  Us ;  and 
also  that  the  said  J.  Melville  had  not  agreed  with  any  other  persons  to 
subscribe  any  portion  of  the  said  capital,  or  to  form  the  said  company 
or  copartnership,  as  had  been  falsely  represented  to  Us ;  and  also  that 
the  said  P.  Anstruther  had  not  agreed  with  any  other  person  to  sub- 
scribe any  portion  of  the  said  capital,  or  to  form  the  said  company  or 
copartnership,  as  had  been  falsely  represented  to  Us ;  and  also  that 
the  sum  of  100,0002.,  at  the  least,  being  one-half  of  the  said  capital  of 
the  said  Corporation,  *had  not  been  subscribed  for  within  twelve  r;^q-iQ 
calendar  months  from  the  date  of  Our  said  letters  patent ;  and  *- 
also  that  the  sum  of  50,0002.,  at  least,  of  the  said  capital  of  the  said 
Corporation   had  not  been  paid  up  within  the  said  period  of  twelve 
calendar  months  from  the  date  of  Our  said  letters  patent ;  and  also  that 
the  said  J.  Melville,  P.  Anstruther,  H.  Wise,  and  all  other  the  members 
for  t)ie  then  time  being  of  the  said  Corporation,  did  not,  within  one  year 
from  the  date  of  Our  said  letters  patent,  enter  into  and  execute  a  pro- 
per deed  of  copartnership  and  settlement,  pursuant  to  the  conditions  in 
Oar  said  letters  patent  in  that  behalf  contained,  and  containing  therein 
the  covenants  and  provisions  in  Our  said  letters  patent  in  that  behalf 
required ;  and  also  that  the  said  J.  Melville  did  not,  within  one  year 
VOL.  I.— 27  8  2  B.  *  B. 
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from  the  date  of  Our  said  letters  patent,  or  at  any  time  since,  enter 
into  and  execute  anj  deed  of  copartnership  and  settlement,  pursuant 
to  the  provisions  in  Our  said  letters  patent  in  that  behalf  contained; 
and  also  that  the  said  P.  Anstruther  did  not,  within  one  year  from  the 
date  of  Our  said  letters  patent,  or  at  any  time  since,  enter  into  and 
execute  any  deed  of  copartnership  and  settlement,  pursuant  to  the  pro- 
visions in  Our  said  letters  patent  in  that  behalf  contained ;  and  also 
that  a  copy  of  such  deed  of  settlement,  as  in  the  said  letters  patent 
mentioned,  was  not  within  the  said  period  of  one  year  from  the  date  of 
Our  said  letters  patent  lodged  with  the  said  Board  of  Trade ;  and  also 
that,  although  the  said  partnership  began  business  on  a  certain  day,  to 
wit,"  ftc.,  <«  yet,  at  the  time  when  the  said  partnership  so  began  busi- 
ness, 50,000^.  of  the  capital  of  the  said  partnership  had  not  been  paid 
up ;  and  also  that,  although  the  said  partnership  began  business  on  a 
certain  day,  to  wit,  on,"  &c.,  «  yet,  at  the  time  when  the  ^said 
partnership  so  began  business,  one-half  of  the  capital  of  the  said 
partnership  had  not  been  subscribed  for;  and  also,  although  the  said 
partnership  began  business  on  a  certain  day,  to  wit,  on,"  &c.,  <<yet,  at 
the  said  time  when  the  said  partnership  so  began  business,  it  had  not 
been  certified  to  the  President  of  the  Board  of  Trade,  in  the  said  letters 
patent  mentioned,  by  at  least  three  of  the  Directors  of  the  said  Company, 
pursuant  to  the  provisions  of  the  said  letters  patent,  that  at  least  one- 
half  of  their  capital  had  been  subscribed  for,  and  the  said  sum  of  50,000{., 
at  the  least,  paid  up;   and  also  that,  although  the  said  partnership 
began  business  on  a  certain  day,  to  wit,  on,"  &c.,  «(and  although,  at 
the  time  when  the  said  partnership  so  began  business,  one-half  of  the 
capital  of  the  said  Company  had  not  been  subscribed  for,  nor  had  the 
sum  of  60,0002.,  at  the  least,  of  the  said  capital  been  paid  up,  yet  it 
had  been  certified  to  the  President  of  the  said  Board  of  Trade  by  the 
Directors  of  the  said  Company,  falsely  and  untruly,  that  at  least  oqc- 
half  of  the  capital  of  the  said  Company  had  been  subscribed  for,  and  tie 
said  sum  of  50,0002.,  at  the  least,  paid  up,  in  violation  of  the  provisions 
in  the  said  letters  patent  in  that  behalf  contained :  whereas,  in  truth 
and  in  fact,  at  the  time  of  the  giving  of  such  last-mentioned  certificate, 
one-half  of  the  said  capital  of  the  said  company  had  not  been  subscribed 
for,  nor  had  the  said  sum  of  60,0002.,  at  least,  of  the  said  capital  been 
paid  up,  as  the  said  Directors  then  well  knew."     The  writ  then  com- 
manded notice  to  be  given  to  the  Eastern  Archipelago  Company  to 
appear  in  Chancery,  to  say  "why  the  said  letters  patent,  so  as  aforesaid 
granted  to  the  said  Eastern  Archipelago  Company,  and  the  enrolment 
^^.^,')r^^y  of  tho  samc,  for  the  reasons  aforesaid,  ought  not  to  be  ^cancelled, 
^  vacated,  and  disallowed,  and  those  letters  patent  restored  unto 
Our  said  Chancery,  there  to  be  cancelled,  and  further  do  and  receive 
those  things  which  Our  said  Chancery  shall  consider  in  this  behalf." 
Plea  1.  A  traverse  of  the  suggestion  that  the  said  J.  Melville,  P. 
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Anstrather,  H.  Wise,  and  other  persoDs,  had  not  agreed  to  subscribe  a 
capital  of  200,000/.,  to  be  divided  into  shares,  and  to  form  a  company 
or  partnership,  as  had  b^n  represented  to  Her  Majesty  as  in  the  said 
writ  mentioned :  conclusion  to  the  country.  Issue  thereon.  Plea  2. 
A  traverse  of  the  suggestion  that  the  said  J.  Melville  had  not  agreed 
with  any  other  person  to  subscribe  any  portion  of  the  said  capital,  or 
to  form  the  said  company,  or  oop&rtnership,  as  had  been  represented  t9 
Her  Majesty  as  in  the  said  vwrit  mentioned :  conclusion  to  the  country. 
Issue  thereon.  Plea  8.  A  traverse  of  the  suggestion  that  the  said  P. 
Anstruther  had  not  agreed  with  any  other  person  to  subscribe  any  por- 
tion of  the  said  capital,  or  to  form  the  said  company  or  copartnership, 
as  had  been  represented  to  Her  Majesty  as  in  the  said  writ  mentioned: 
conclusion  to  the  country.  Issue  thereon.  Plea  4.  A  traverse  of  the 
suggestion  that  the  sum  of  100,0002.,  at  the  least,  being  one-half  of 
the  said  capital  of  the  said  Corporation,  had  not  been  subscribed  for 
within  twelve  calendar  months  from  the  date  of  Her  Majesty's  said 
letters  patent :  conclusion  to  the  country.  Issue  thereon.  Plea  5.  A 
traverse  of  the  suggestion  that  the  sum  of  50,0002.  at  the  least,  of  the 
said  capital  of  the  said  Corporation  had  not  been  paid  up  within  the 
said  period  of  twelve  calendar  months  from  the  date  of  Her  Majesty's 
said  letters  patent :  conclusion  to  the  country.  Issue  thereon.  Plea  6. 
To  the  suggestion  that  the  said  J.  Melville,  P.  Anstruther^  H.  Wise, 
and  all  others  the  ^emberp  for  the  then  time  being  of  the  said 
Corporation,  did  not,  within  one  year  from  the  date  of  Her 
Majesty's  said  letters  patent,  enter  into  and  execute  a  proper  deed  of 
copartnership  and  settlement,  pursuant  to  the  conditions  in  Her  Majes- 
ty's letters  patent  in  that  behalf  contained,  and  containing  therein  the 
covenants  and  provisions  in  Her  Majesty's  said  letters  patent  in  that 
behalf  required :  «  That,  before  such  deed  of  copartnership  and  settle- 
ment, as  in  the  said  letters  patent  required,  had  been  entered  into  and 
executed  by  the  members  for  the  time  being  of  the  said  Corporation, 
and  before  the  end  of  one  year  from  the  date  of  the  said  letters  patent, 
to  wit,  on,"  &c.,  « the  said  J.  Melville  and  the  said  P.  Anstruther, 
respectively,  ceased  to  be  members  of  the  said  Corporation,  and  have 
not,  nor  hath  either  of  them,  from  thence  hitherto  been  members  or  a 
member  of  the  said  Corporation,"  and,  «« that  the  said  H.  Wise,  and 
all  other  the  members  for  the  then  time  being  of  the  said  Corporation, 
did,  within  one  year  from  the  date  of  Her  Majesty's  said  letters  patent, 
to  wit,  on,"  &c.,  center  into  and  execute  a  proper  deed  of  copartner- 
ship and  settlement,"  &c. :  verification.  The  Replication  to  this  plea 
traversed  the  averment  that  a  proper  deed  of  settlement  was  in  due 
time  executed  by  Henry  Wise  and  all  the  other  the  members  of  the  Cor- 
poration :  conclusion  to  the  country.  Issue  thereon.  Plea  7.  As  to 
the  suggestion  that  the  said  J.  Melville  did  not,  within  one  year  from 
the  date  of  Her  Majesty's  said  letters  patent,  or  at  any  time  since,  ^ 
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enter  into  and  execute  any  deed  of  copartnership  and  settlement,  pur. 
suant  to  the  provisions  in  Her  Majesty's  letters  patent  in  that  behalf 
contained :  <<  That,  before  such  deed  of  copartnership,*'  &c.,  "  vas 
entered  into  and  executed  by  the  members  for  the  time  being  of  the 
i^Qoo-y  ^^^  ^Corporation,  and  before  the  end  of  one  year  from  the  date 
^  of  the  said  letters  patent,  to  wit,  on,"  &c.,  the  said  J.  Melville 
ceased  to  be,  and  from  thence  hitherto  hath  not  been,  a  member  of  the 
aaid  Corporation:  verification.  Replication,  traversing  the  averment 
that  J.  Melville  had  ceased  to  be  a  member  of  the  Corporation :  con- 
clusion to  the  country.  Issue  thereon.  Plea  8.  To  the  suggestion  that 
the  said  P.  Anstruther  did  not,  within  one  year  from  the  date  of  Her 
Majesty's  said  letters  patent,  or  at  any  time  since,  enter  into  and  exe- 
cute any  deed  of  copartnership  and  settlement,  pursuant  to  the  provi- 
sions in  Her  Majesty's  letters  patent  in  that  behalf  contained :  That, 
before  such  deed  of  copartnership,  &c.,  was  entered  into  and  executed 
by  the  members  for  the  time  being  of  the  said  copartnership,  and  before 
the  end  of  one  year  from  the  date  of  the  said  letters  patent,  to  wit, 
on,  &c.,  the  said  P.  Anstruther  ceased  to  be,  and  from  thence  hitherto 
hath  not  been,  a  member  of  the  said  Corporation :  verification.  Repli- 
cation, traversing  the  averment  that  P.  Anstruther  had  ceased  to  be  a 
member  of  the  Corporation :  conclusion  to  the  country.  Issue  thereon. 
Plea  9.  A  traverse  of  the  suggestion  that  a  copy  of  such  deed  of  set- 
tlement, as  in  the  said  letters  patent  mentioned,  was  not  within  the  said 
period  of  one  year  from  the  date  of  Her  Majesty's  letters  patent  lodged 
with  the  said  Board  of  Trade :  conclusion  to  the  country.  Issue  there- 
on. Plea  10.  A  traverse  of  the  suggestion  that,  at  the  time  the  said 
partnership  so  began  business,  50,000/.  of  the  capital  of  the  said  part- 
nership had  not  been  paid  up :  conclusion  to  the  country.  Issue  thereon. 
Plea  11.  A  traverse  of  the  suggestion  that,  at  the  time  when  the  said 
*^9m  P^^^^^^B^ip  s^  began  business,  one-half  at  least  of  the  capital  of 
^  the  said  partnership  had  not  been  ^subscribed  for :  conclusion  to 
the  country.  Issue  thereon.  Plea  12.  A  traverse  of  the  suggestion 
that,  at  the  time  when  the  said  Company  so  began  business  as  in  the  said 
writ  alleged,  it  had  not  been  certified  to  the  President  of  the  Board  of  Trade, 
in  the  said  letters  patent  mentioned,  by  at  least  three  of  the  Directors 
of  the  said  Company,  pursuant  to  the  provisions  of  the  said  letters 
patent,  that  at  least  one-half  of  their  capital  had  been  subscribed  for, 
and  the  sum  of  50,000/.,  at  the  least,  paid  up:  conclusion  to  the  country. 
Issue  thereon.  Plea  18.  As  to  the  last  suggestion  in  the  said  writ 
contained :  That,  at  the  time  of  the  giving  of  the  said  certificate,  one- 
half  of  the  said  capital  of  the  said  Company  had  been  subscribed  for. 
and  the  sum  of  50,000/.  had  been  paid  up,  pursuant  to  the  provisions 
of  the  said  letters  patent  in  that  behalf:  conclusion  to  the  country. 
Issue  thereon. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Middlesex  Sittings 
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after  last  Trinity  term,  the  verdict  passed  for  the  prosecutor  on  the 
5th,  10th,  and  13th  issues,  and  for  the  defendants  on  the  others. 

Orowder,  in  last  Michaelmas  term,  obtained  a  rule  nisi  to  arrest  the 
judgment.  In  the  same  term,(a)  Sir  F.  Thetiger^  Attorney-General^ 
Sir  F.  Kelly,  Solicitor-General,  Htigh  Silly  and  Willes  showed  cause ; 
and  Crawder,  W.  H.  Watson,  and  Montagu  Sfnith  were  heard  in  sup- 
port of  the  rule.  The  arguments  and  points  are  so  fully  discussed  in 
the  separate  judgments  of  the  Judges  as  to  render  any  further  state- 
ment unnecessary.   •  Our.  adv.  vult. 

*There  being  a  difference  of  opinion  on  the  Bench,  the  Judges,  p^^Q^^ 
in  this  term  (January  28th),  delivered  their  opinions  separately.  '- 

Erlb,  J. — In  this  case  the  prosecutor  contends  that  the  letters  patent 
granted  to  the  defendants  have  become  void,  because  the  direction  con- 
tained therein,  that  the  Company  should  not  begin  business  until  it  had 
been  certified  by  three  of  the  Directors  that  half  of  the  capital  had 
been  subscribed  for,  and  50,000/.  paid  up,  had  not  been  properly  com- 
plied with ;  the  jury  having  found  that  the  50,000{.  had  not  been  paid 
up,  although  the  certificate  had  been  given,  and  the  Company  had  begun 
business.  The  letters  patent  incorporate  the  Company,  and  declare 
that  certain  powers  are  vested  in  it,  and  direct,  inter  alia,  that  the 
Company  shall  not  begin  business  until  it  shall  have  been  certified  by 
three  of  the  Directors  that  50,000{.  had  been  paid  up,  and  provide,  in 
case  the  Corporation  shall  not  comply  with  any  of  the  directions  and 
conditions  therein  contained,  it  shall  be  lawful  for  the  Sovereign,  by 
any  writing  under  the  great  seal,  or  under  the  sign  manual,  to  revoke 
and  make  void  the  said  charter,  either  absolutely  or  under  such  terms 
and  conditions  as  the  Sovereign  shall  think  fit.  And  it  further  provides 
that,  after  twenty-one  years,  it  shall  be  lawful  for  the  Sovereign,  under 
the  great  seal,  or  by  writing  under  the  sign  manual,  to  make  void  the 
charter,  or  to  add  such  modifications,  conditions,  and  provisions  there- 
to as  the  Sovereign  shall  think  fit.  And  it  further  declares  that, 
when  the  Corporation  shall  have  been  duly  dissolved,  and  its  affairs 
wound  up,  and  its  debts  paid,  the  charter  shall  be  absolutely  void, 
^According  to  the  prosecutor's  construction,  the  charter  becomes  ri^oqe 
Toid  upon  non-compliance  with  any  of  the  directions  contained  ^ 
therein,  although  it  is  not  revoked  by  instrument  under  the  great  seal 
or  sign  manual.  But  this  construction  is  contrary  to  the  words  of  the 
charter ;  it  assumes  that  which  does  not  exist,  namely,  a  condition  to  be 
absolutely  void  upon  such  non-compliance ;  it  omits  that  which  does 
exist,  namely,  the  instrument  under  the  great  seal  or  sign  manual  as  a 
coodition  of  revocation.  If  effect  is  to  be  given  to  the  words  of  the 
charter  in  their  ordinary  meaning,  this  construction  seems  to  me  unten- 
able. The  prosecutor  also  alleges  that  the  legal  effect  of  the  provision 
is  to  make  the  charter  revocable  at  the  will  of  the  Crown,  upon  such 

(a)  Noranber  lb,  17.    Befon  Lord  Cavpbkli,  C.  J.,  Colbrii>«k,  WiaaniAir,  and  Bulk,  Ji. 


826  REGINA  v.  ARCHIPELAGO  (X).    H.  T.  1853. 

non-compliance,  and  that  the  permission  of  the  Attorney-General  to  the 
prosecutor  to  sue  out^the  scire  facias  is  conclusive  to  prove  that  the 
Crown  has  willed  the  revocation,  and  that  the  mention  of  the  great  seal 
and  sign  manual  is  without  meaning.  But  this  assertion  is  unsupported 
by  authority,  and  contrary  to  principle.  The  consent  of  the  Attorney- 
General  to  the  scire  facias  is  no  evidence  of  the  will  of  the  Crown  to 
revoke,  as  revocifttion  is  no  part  of  his  duty :  and,  further,  the  will  of  the 
Crown  to  revoke  is  not  sufficient  unless  expressed  in  the  manner  speci- 
fied in  the  charter.  If  the  question  of  the  avoidance  of  the  charter  was 
raised  in  another  legal  proceeding,  it  would  be  necessary  to  prove  the 
non-compliance  with  the  direction,  and  the  wOI  of  the  Crown,  to  revoke, 
expressed  as  provided  in  the  charter:  and,  if  the  permission  of  the 
Attorney-General  to  James  Brooke  to  prosecute  this  scire  facias  was 
offered  to  prove  such  will,  I  apprehend  it  would  be  no  evidence  to  go  to 
the  jury  to  establish  the  fact.  Further,  as  the  issue  would  be  the  will 
*^9(M  ^^  revoke,  '^expressed  under  the  great  seal  or  sign  manual,  if  the 

^  Attorney-General  as  a  witness  stated  that  he,  in  his  discre- 
tion, intended  to  revoke,  or  that  the  Lord  Chancellor  intended  to  put 
the  great  seal  to  a  revocation,  or  was  to  offer  a  direct  statement  of  the 
intention  of  the  Sovereign  to  revoke,  it  seems  to  me  that  these  facts 
also  would  be  no  evidence  to  go  to  the  jury  to  prove  revocation  accord- 
ing to  the  charter :  and,  if  so,  neither  is  the  Attorney-General's  con- 
sent to  this  scire  facias  of  more  avail  in  the  present  proceeding.  The 
prosecutor  further  alleges  that  the  scire  facias  is  for  the  purpose  of 
inquiring  whether  the  direction  has  been  complied  with,  and  according 
to  the  result  of  the  inquiry  the  Crown  may  revoke  or  not :  but  this 
seems  a  mistaken  view  of  the  judgment  in  scire  facias ;  for,  if  upon  this 
record  he  is  entitled  to  judgment,  we  must  adjudge  that  the  letters 
patent  be  cancelled :  the  argument  supposes  that  we  may  give  a  judg- 
ment in  the  nature  of  a  certificate  that  the  fact  of  such  non-compliance 
was  proved.  If  other  parts  of  the  charter  are  examined,  they  confirm 
the  view  taken  by  the  defNidants.  In  case  of  dissolution  of  the  Com- 
pany, provision  is  made  for  absolute  avoidance  of  the  charter,  without 
reference  to  the  will  of  the  Crown ;  and  by  this  it  appears  that  a  dis- 
tinction between  absolute  avoidance  and  revocation  by  the  Crown  was 
known.  Also,  after  the  lapse  of  twenty-one  years,  provision  is  made 
for  the  Crown  to  revoke  or  modify  as  it  shall  will ;  but  the  will  must  be 
expressed  by  instrument  authenticated  in  the  same  way  as  is  required 
in  case  of  such  non-compliance  as  aforesaid ;  and  it  seems  difficult  to 
contend  that  if  a  scire  facias  was  brought  in  the  twenty-second  year  the 
Court  would  be  bound  to  give  judgment  of  cancellation  ;  and  yet  the 
*^971  ^°'y  objection  would  be  the  same  as  the  '^defendants  now  rely 

-'  on ;  namely,  that  the  revocation  must  be  by  an  instrument 
according  to  the  charter,  and  the  scire  facias  is  not  such  an  instrument, 
nor  equivalent  thereto.     The  provisions  enabling  the  Crown  to  declare 
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a  forfeiture  of  a  charter  are  in  analogy  with  provisions  for  forfeitares 
between  sabjects,  and  are  to  be  construed  by  the  same  rules.  If  in  an 
instrument  between  subjects  the  claim  of  forfeiture  was  upon  condition 
of  an  instrument  being  executed  in  a  specified  manner,  there  would  be 
no  forfeiture  without  such  an  instrument.  For  these  reasons  I  think 
the  judgment  should  be  arrested. 

WiGHTMAKy  J. — An  application  was  in  this  case  made  to  the  Court, 
to  arrest  the  judgment  upon  a  verdict  which  had  been  obtained  for  the 
Crown,  in  a  proceeding  by  scire  facias  to  repeal  the  letters  patent  of 
incorporation,  which  had  been  granted  to  the  defendants,  on  the  ground 
of  substantial  defects  in  the  declaration  in  scire  facias. 

It  appeared,  upon  the  argument,  that  the  letters  pateiit  of  incorpora- 
tion, which  conferred  certain  privileges  upon  the  Company,  contained 
clauses  directing  certain  things  to  be  done  by  them :  and,  amongst 
others,  directing  that  the  sum  of  100,000^,  at  the  least,  being  one-half 
of  the  capital  of  the  said  Corporation,  should  be  subscribed  for  within 
twelve  calendar  months  from  the  date  of  the  letters  patent,  and  that  the 
sum  of  50,000/.,  at  the  least,  should  be  paid  up  within  such  period. 
There  was  a  further  direction  that  the  Company  should  not  begin  busi- 
ness until  it  had  been  certified  to  the  President  of  the  Board  of  Trade, 
by  at  least  three  of  the  Directors  of  the  Company,  that  at  least  one- 
half  of  their  capital  had  been  subscribed  for,  and  the  said  sum  of 


50,0002.,  at  the  *least,  paid  up.     The  charter  then  contained  a 
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proviso  that,  in  case  the  Corporation  should  not  comply  with  any 
of  the  directions  and  conditions  in  the  letters  patent  contained,  it  should 
be  lawful  for  Her  Majeaty,  "  by  any  writing"  under  the  great  seal,  or 
under  Her  sign  manual,  (cto  revoke  and  make  void"  that  charter, 
«<  either  absolutely,  or  under  such  terms  and  conditions  as"  She  might 
think  fit ;  and  also  a  farther  proviso  that  Her  Majesty  might,  either 
under  the  great  seal  or  by  sign  manual,  at  any  period  after  twenty-one 
years  from  the  date  of  the  charter,  revoke  and  make  it  void,  or  add 
such  modifications,  conditions,  or  provisions  as  She  might  think  fit. 
The  declaration  alleged  non-compliance  with  several  of  the  directions, 
including  the  direction  that  half  the  capital  should  be  subscribed  for 
and  50,0002.  at  least  paid  up  within  twelve  calendar  months  from  the 
date  of  the  letters  patent ;  and,  upon  issues  taken  upon  such  allega- 
tions, there  was  a  verdict  fpr  the  Crown. 

Two  objections  were  made  to  the  declaration  in  scire  facias.  First, 
that  the  directions,  the  non-compliance  with  which  was  complained  of, 
were  not  conditions  which,  if  not  complied  with,  would  enable  the  Crown 
to  revoke  its  grant ;  and,  secondly,  that,  if  they  were  conditions  the  non- 
compliance with  which  might  entitle  the  Crown  to  revoke  its  grant,  the 
proceeding  ought  to  be,  according  to  the  terms  of  the  proviso,  not  by 
acire  facias  in  the  first  instance,  but  by  an  absolute  or  qualified  revoca^ 
tion  under  the  great  seal  or  sign  manual,  previous  to  any  proceeding  by 
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scire  faciaa ;  and  that  the  declaration  was  bad  for  not  alleging  snch 
preliminary  revocation  under  the  great  seal  or  sign  manual.  With 
respect  to  the  first  of  these  objections,  it  appears  to  me  that  the  direc- 
^oAQ-1  tions  in  the  charter  are  in  effect  conditions,  and  *that  the  charter 
^  is  granted  subject  to  compliance  with  them.  I  do  not  think  it 
necessary  to  advert  to  the  distinctions  that  are  taken  in  many  of  the 
old  authorities,  in  favour  of  the  prerogative,  between  grants  by  the 
Crown  and  grants  by  a  subject ;  or  to  the  cases  in  which  it  has  been 
held  that  words,  which  would  not  amount  to  a  condition  in  a  grant  by 
a  subject,  will  have  that  effect  in  a  grant  by  the  Crown.  Without 
reference  to  such  cases  or  distinctions,  it  appears  to  me  that  the  direc- 
tions in  the  charter,  looking  at  the  whole  instrument,  are  intended  to 
be,  and  in  effect  are,  conditions.  The  grant  is  made  by  the  charter 
« subject  to  the  directions  and  provisions  in  Our  royal  charter  con- 
tained ;"  and,  unless  the  directions  are  conditions,  there  are  none  in 
the  charter :  but  the  first  proviso,  in  terms,  treats  the  directions  as 
conditions.  It  provides  that,  in  case  the  corporation  shall  not  comply 
with  any  of  <<  the  directions  and  conditions"  in  the  letters  patent,  the 
Crown  may  by  any  writing  under  the  great  seal  or  the  sign  manual 
revoke  them.  As  there  are  no  conditions  in  the  charter,  unless  the 
directions  are  such,  the  word  «<  conditions"  would  have  no  meaning  in 
the  proviso  unless  so  understood.  The  second  ground  of  objection 
however  was  that  which  was  most  strongly  urged  on  the  part  of  the 
Corporation.  The  declaration  states  that  Sir  James  Brooke  is  the  pro- 
secutor of  the  scire  facias :  and  it  was  contended  that  a  prosecution  at 
his  instance  was  inconsistent  with  the  power  which  the  Crown  reserved 
to  itself  by  the  proviso :  for  that,  if  the  prosecutor  is  entitled  to  judg- 
ment, it  must  be  absolute  for  a  repeal  of  the  letters  patent :  whereas, 
by  the  proviso,  the  Crown  reserves  to  itself  the  right,  in  case  of  non* 
^M(\l  <^<>™pli^^c^  ^i^^  ^^^  directions,  of  repealing  the  charter  either 
-^  ^absolutely  or  under  term$  and  €<mdtt%on$.  It  was  contended 
that  the  Crown  itself  could  not,  in  the  first  instance,  proceed  by  scire 
facias  to  repeal  tCe  letters  patent,  upon  a  suggestion  of  non-compliance 
with  some  of  the  conditions,  but  that  there  must  be  a  previous  revoca- 
tion or  repeal,  absolute  or  qualified,  by  writing  under  the  great  seal  or 
sign  manual ;  and  that  then  a  scire  facias  might  issue  to  inquire  into 
the  truth  of  the  matters  suggested  as  a  ground  for  the  repeal  of  the 
letters  patent :  thus  requiring  that  the  act  should  be  done  first,  and 
the  truth  of  the  matters,  suggested  as  u  ground  for  it,  inquired  into 
afterwards.  It  is  difficult  to  believe  that  such  an  unusual  and  incon- 
venient course  of  proceeding  could  have  been  intended  by  the  terms  of 
the  proviso  in  the  charter.  If  the  charter  had  not  contained  the  pro- 
viso, there  can  be  no  doubt  but  that  a  scire  facias,  at  the  instance  of 
he  Crown,  to  repeal  the  letters  patent  might  have  been  maintained 
pon  non-compliance  with  the  directions,  assuming  them  to  be  oondi- 
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cioDS.  If  the  Crown  saeceeded  upon  the  scire  facias,  the  judgment 
could  only  be  for  an  absolute  revocation.  There  is  nothing  in  the 
proviso  to  restrain  the  Crown  from  proceeding  by  scire  facias  to  obtain 
such  a  judgment,  if  the  truth  of  a  suggestion  of  non-compliance  with 
the  conditions  in  the  charter,  or  with  anj^of  them,  is  ascertained  by 
verdict  or  admission  by  default:  but  the  Crown  has  reserved  to  itself 
the  power,  in  case  of  non-compliance  with  any  of  the  directions  and 
conditions  of  the  charter,  of  revoking  it,  by  writing  under  the  great  seal 
or  sign  manual,  either  absolutely  or  umUr  9ueh  tertM  and  eotuiition$  as 
the  Crown  might  think  fit.  This  gives  to  the  Crown  an  additional 
power,  which  it  would  not  have  had  if  it  had  been  left  to  the  remedy  by 
*scire  facias  only :  for  it  gives  the  power  of  qualified  revocation, 


to  which  the  proceeding  by  scire  facias  is  inapplicable.     It  may 
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well  be  that  it  was  intended  by  the  proviso  that  the  Crown  should  have 
the  power,  upon  information  of  non-compliance  with  the  conditions  of 
the  charter  to  revoke  it  without  a  scire  facias,  absolutely  or  upon  terms, 
by  writing  under  the  great  seal  or  sign  manual ;  leaving  it  to  the  grantees 
to  institute  counter  proceedings  by  scire  facias  or  otherwise  to  vacate 
the  instruments  of  revocation,  on  the  ground  of  the  Crown  having  been 
deceived  by  false  information.  This  would,  indeed,  appear  to  be  the 
only  course  that  could  be  adopted  in  the  case  of  a  partial  or  qualified 
revocation;  but  by  no  means  necessary  where  the  Crown  intended 
absolutely  to  revoke  the  charter  if  any  of  the  conditions  were  not  com- 
plied wkh ;  which  could  most  conveniently  be  done  by  proceeding  in 
scire  facias,  in  which  the  truth  of  the  suggestion  may  be  tried,  and,  if 
found  for  the  Crown,  the  letters  patent  will  be  absolutely  revoked. 
I  am  therefore  of  opinion  that  the  Crown  might  proceed  by  scire  facias 
to  repeal  the  letters  patent,  notwithstanding  the  proviso,  if  it  intended 
that  the  charter  should  be  absolutely,  and  not  partially,  repealed  in 
case  the  suggestions  of  breach  of  the  conditions  of  the  charter  were 
found  to  be  true.  But  it  was  contended  for  the  corporation  that, 
admitting  that  the  Crown  might  in  its  own  right  proceed  by  scire  facias 
for  an  absolute  repeal  of  the  letters  patent,  it  would  be  utterly 
destructive  of  the  power  of  qualified  and  partial  revocation  reserved 
to  the  Crown  by  the  provbo,  if  a  private  prosecutor  could  be  allowed  to 
proceed  by  scire  facias  in  the  name  of  the  Queen.  There  would  be 
very  great  weight  in  this  argument,  if  it  could  be  made  out  *that  r^oqo 
a  private  prosecutor  could  proceed,  either  without  the  leave  of  *- 
the  Crown,  or  that  the  Crown's  permission  was  so  entirely  a  mere  form 
that  it  could  not  under  any  circumstances  be  refused.  The  permission 
of  the  Crown  is  given  by  the  assent  of  the  Attorney-Qeneral ;  and 
it  was  admitted,  upon  the  argument,  that  the  scire  facias  could  not  in 
this  case  have  been  brought  or  maintained  without  the  assent  of  the 
Attorney-General :  and  it  must  be  assumed,  as  the  case  appears  before 
us  upon  the  record,  that  the  scire  facias  was  brought  in  the  Queen*s 
VOL-  I.— 28  T  E.  A  B. 
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name  with  the  assent  of  Her  Attorney-General,  but  upon  the  prosecu- 
tion of  Sir  James  Brooke.  If  the  assent  of  the  Crown  be  necessary 
before  a  proceeding  can  be  taken  in  its  name,  which,  if  successful,  would 
have  the  effect  of  absolutely  revoking  the  letters  patent,  an(}  such 
assent  be  given,  it  must  be  %ssumed  that  the  Crown  did  not  intend  to 
exercise  the  special  power,  reserved  by  the  proviso,  of  making  a  partial 
revocation,  but  that  it  proposed  that  the  charter  should  be  absolutely 
repealed  if  the  suggestion  of  non-compliance  with  the  conditions  of  the 
charter  were  found  to  be  true ;  and  that  the  Attorney-General,  there- 
fore, on  behalf  of  the  Grown,  authorized  the  proceedings  at  the  instance 
of  a  private  prosecutor  which  might  have  been  brought  directly  by 
himself  in  the  name  of  the  Grown.  The  assent  of  the  Attorney- 
General  to  the  prosecution  of  the  scire  facias  by  a  private  prosecutor  in 
the  name  of  the  Crown  would,  as  it  appears  to  me,  be  of  the  same 
effect  as  if  he  had  himself,  on  behalf  of  the  Crown,  directed  the  pro- 
ceedings, unless  he  had  no  option  in  the  matter,  and  was  bound  ex 
debito  justitiae,  and  at  all  events,  to  give  his  assent,  whether  he  or 
the  Crown  agreed  to  the  prosecution  or  not.  It  is  said,  in  Sir 
♦Oliver  Butler's  Case,  2  Ventr.  344,  that  the  Attorney-General 
is  bound,  ex  debito  justitise,  to  give  his  assent  to  the  prosecution  of  a 
scire  facias,  in  the  name  of  the  Crown,  by  a  private  prosecutor,  if  such 
prosecutor  has  been  injured  by  a  patent,  which  may  be  avoided  upon 
suggestion  of  facts  which  would  defeat  it.  But  that  can  mean  no  more 
than  that  the  Attorney-General  ought  in  such  a  case  to  grant  it,  but 
not  that  he  is  at  all  events  bound  to  do  so.  That  no  scire  facias  can 
be  brought  in  such  a  case  without  the  assent  and  fiat  of  the  Attorney- 
General,  is  clear ;  and  the  course  of  proceeding  to  obtain  it  is  given 
in  Mr.  Campbell  Foster's  Work  on  Scire  Facias,  p.  249.  It*^  would 
not  only  be  competent  to  the  Attorney- General  to  exercise  his  discre- 
tion in  the  matter ;  and  if  he  saw  no  sufficient  ground  for  giving  his 
assent  it  would  be  his  duty  to  withhold  it :  and  I  cannot  assume  that 
the  Attorney-General  would  give  his  assent  to  the  prosecution  of  a 
scire  facias  to  repeal  letters  patent  by  a  private  prosecutor  in  the 
name  of  the  Crown,  unless  he  was  satisfied  that,  if  the  suggestions  in 
the  scire  facias  were  true,  the  letters  patent  ought  to  be  repealed. 
Upon  the  whole,  then,  it  appears  to  me  that  the  directions  in  the  charter 
are  in  effect  conditions  :  that  the  right  of  the  Crown  to  maintain  a  scire 
facias  to  repeal  the  charter  absolutely,  for  non-compliance  with  any  of 
the  conditions,  is  not  restrained  by  the  proviso :  and  that  the  assent 
of  the  Attorney-General  to  the  prosecution  of  the  scire  facias  is  of  the 
same  effect  with  regard  to  the  maintenance  of  the  proceeding  as  if  the 
prosecution  had  been  by  the  Crown  itself.  I  am  therefore  of  opinion 
that  the  rule  should  be  discharged. 
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obtained  and  argued  for  the  arresting  of  judgment  on  alleged  defects 
in  the  declaration.  And  I  am  of  opinion  that  that  rule  ought  to  be 
made  absolute.  In  order  to  make  the  grounds  of  my  judgment  intelli- 
gible, it  is  necessary  to  premise  that,  by  the  charter  which  it  is  sought 
to  annul,  Her  Majesty,  after  reciting,  among  other  things,  that  certain 
persons  had  agreed  to  subscribe  a  capital  of  200,000/.,  incorporates 
them  by  the  name  of  The  Eastern  Archipelago  Company,  in  the  usual 
fornj  and  with  the  usual  incidepts.  The  charter  then  proceeds  to  give 
several  directions,  the  effect  of  which  is  to  confer  powers  and  privi- 
leges :  and  then  it  proceeds  in  these  words,(a)  on  which  the  case  for  the 
prosecutor  arises.  "  And  We  do  hereby  further  direct,  that  the  sum 
of  100,000?.,  at  the  least,  being  half  of  the  aforesaid  capital  of  the 
said  Corporation,  shall  be  subscribed  for  within  twelve  calendar  months 
from  the  date  of  these  presents,  and  that  the  sum  of  50,000?.,  at  the 
least,  shall  be  paid  up  within  such  period.''  Several  other  directions 
then  follow,  regulating  the  future  administration  and  proceedings  of  the 
Corporation ;  amongst  others,  the  following :  «  And  We  do  hereby  fur- 
ther direct  that  the  said  partnership  shall  not  begin  business  until  it 
shall  have  been  certified  to  the  said  President  of  the  Board  of  Trade, 
by  at  least  three  of  the  said  Directors  of  the  said  Company,  that  at 
least  one-half  of  their  capital  before  mentioned  has  been  subscribed 
for,  and  the  said  sum  of  50,000Z.,  at  the  least,  paid  up ;  such  certificate 
of  the  said  Directors  to  be  endorsed  on  this  Our  royal  charter,  and  to 
be  sufficient  evidence  for  the  purpose  of  the  aforesaid  provision  in  that 
behalf."  At  the  *close  of  these  directions  follows  this  proviso, 
on  the  true  construction  and  effect  of  which  the  case  appears  to 
me  mainly  to  depend.  «  Provided  always,  and  We  do  hereby  will  and 
declare,  that,  in  case  the  said  Corporation  shall  fail  to  enter  into  and 
execute  such  deed  of  settlement  as  aforesaid,  and  to  deposit  a  copy 
thereof  within  the  period  limited  in  that  behalf,  and  subject  as  afore- 
said ;  or  in  case  the  said  Corporation  shall  not  comply  with  any  other 
the  directions  and  conditions  in  these  Our  letters  patent  contained ;  it 
shall  be  lawful  for  Us,  Our  heirs,"  &c.,  "  by  any  writing  under  the  great 
seal,  or  under  the  sign  manual  of  Us,  Our  heirs,"  &c.,  <<  to  revoke  and 
make  void  this  Our  royal  charter,  and  every  clause,  matter,  and  thing 
therein  contained,  either  absolutely  or  under  such  terms  and  conditions 
as  We  or  they  shall  think  fit.  Provided  always  that,  notwithstanding 
anything  herein  contained,  it  shall  be  lawful  for  Us,  Our  heirs,"  &c., 
(( either  under  our  great  seal,  or  by  writing  under  the  sign  manual  of 
Us,  Our  heirs,"  &c.,  "  at  any  period  after  the  expiration  of  twenty-one 
years  from  the  date  of  these  presents,  to  revoke  and  make  void  this 
Our  royal  charter,  and  every  clause,  matter,  and  thing  contained  there- 
in, or  to  add  such  modifications,  conditions,  or  provisions  thereto  as  We« 

(a)  TheM  doniM  of  the  charter  were  aet  out  hj  waj  of  reoitol  in  the  writ:  see  pp.  312,  314, 
»1A,  317. 
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Our  heirs,"  &c.,  <<  shall  think  fit."  The  usual  provision  is  inserted  that 
the  charter  shall  be  valid  according  to  its  true  intent  and^  meaning,  and 
shall  be  taken,  construed,  and  adjudged  in  the  most  favourable  and 
beneficial  sense,  and  for  the  best  advantage  of  the  said  Corporation.  A 
proviso  follows  (and,  in  one  view  of  the  case,  it  may  perhaps  be  worth 
noticing  that  this  is  in  terms  an  express  condition,  and  the  only  one  which 
the  instrument  contains) :  that  "this  Our  royal  charter  is  granted  upon 
this  express  condition,  that  the  said  partnership  hereby  incorporated 
*%^(\1  shall,  at  all  times  during  the  continuance  *of  the  said  Corpora- 

-^  tion,  abide  by  and  conform  to  all  and  every  the  directions  which 
may  be  given  to  the  said  Corporation,  by  any  one  of  the  principal  Secre- 
taries of  State  of  Us,  Our  heirs,"  &c.,  «  as  regards  the  intercourse  and 
dealings  by  the  said  Company  with  any  foreign  state  or  power."  Such 
being  the  charter,  the  pleadings  raised  issues  on  the  subscriptions  of 
100,0002.  and  the  payment  of  50,0002.  at  the  periods  required  by  it, 
and  at  the  time  of  commencing  business  by  the  defendants ;  and  these 
issues  were  found  for  the  Crown.  But  the  defendants  allege,  in  arrest 
of  judgment,  that  the  scire  facias  is  defective,  because  it  contains  no 
allegation  that,  previously  to  its  issuing.  Her  Majesty  by  writing  under 
the  great  seal,  or  under  her  sign  manual,  had  revoked  or  avoided  the 
charter.  The  judgment,  if  this  rule  be  discharged,  will  be  that  the 
letters  patent  be  revoked,  cancelled,  vacated,  annulled,  void,  and  invalid, 
and  be  altogether  had  and  held  for  nothing,  and  that  they  be  restored 
into  the  Chancery  of  our  said  Lady  the  Queen  there  to  be  can- 
celled, and  also  that  the  enrolment  thereof  be  cancelled,  quashed, 
and  annulled.  The  question,  then,  for  decision  is,  Whether  this  judg- 
ment can  pass  in  this  case  until  Her  Majesty  shall  by  writing  under 
the  great  seal,  or  under  her  sign  manual,  declare  her  pleasure  to 
revoke  and  make  void  the  charter  ?  And,  in  coming  to  the  conclusion 
that  it  cannot,  I  lay  out  of  consideration,  and  do  not  at  all  rely  on,  any 
distinction  between  <( direction"  and  "condition,"  which  was  noticed 
in  the  argument.  I  am  willing  to  treat  it  as  a  case  of  condition  broken 
by  the  grantees  of  the  charter,  which  subjected  them  to  its  forfeiture. 
But  I  think,  first,  that  we  are  bound  to  ascertain  the  true  meaning  and 
intention  of  the  whole  instrument,  according  to  the  language  in  which 
*S371  ^^  ^^  expressed :  secondly,  that  according  to  the  *true  meaning 

-'  and  intention  of  the  charter  it  was  voidable,  only,  on  breach  of 
any  of  these  three  conditions,  at  the  pleasure  of  the  Crown,  expressed 
in  one  or  other  of  the  specified  modes :  and,  thirdly,  that  the  law  does 
not  forbid  the  granting  or  accepting  a  charter  so  determinable.  First, 
there  is  the  less  necessity  for  dwelling  much  on  the  first  point,  because, 
although  the  peculiar  construction  of  grants  from  the  Crown  was  much 
insisted  on  in  the  argument  for  the  prosecutor,  that  point  was  made, 
principally,  if  not  entirely,  for  the  purpose  of  inducing  the  Court  to 
consider  that  which  the  charter  calls  in  terms  a  direction  as  a  condi- 
"-ion :  and  I  am  quite  content  to  treat  it  as  a  condition,  and  to  admit 
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that  it  has  been  broken.  Still  it  may  be  worth  while  to  observe,  upon 
this  point,  that,  although  in  old  books  not  a  few  cases  maj  be  found 
distinguishing  between  grants  from  the  Crown  and  grants  from  the 
subject,  on  grounds,  some  of  them  hard  to  reconcile  with  justice  or 
common  sense,  some  of  them  reasonable  enough  at  the  time,  with  refer- 
ence to  the  then  condition  and  interests  of  the  Grown,  but  wholly 
unreasonable  now ;  yet  the  general  principle,  to  be  traced  in  the  main 
current  of  authority,  is  both  a  just  and  a  reasonable  one,  and  establishes 
the  same  guiding  principle  of  construction  for  instruments  of  both  kinds. 
If  indeed  the  King  has  been  deceived  by  any  false  suggestion  as  to 
what  he  grants,  or  the  consideration  for  his  grant ;  if  he  appears  to 
have  been  ignorant  or  misinformed  as  to  his  interest  in  the  subject- 
matter  of  his  grant ;  if  the  language  of  his  grant  be  so  general  that 
you  cannot  in  reason  apply  it  to  all  that  might  literally  fall  under  it ; 
or  if  it  be  couched  in  terms  so  uncertain  that  you  cannot  tell  how  to 
apply  it  with  that  precision  which  grants,  from  one  so  specially  repre- 
senting the  '^public  interest,  ought  in  reason  to  have ;  or  if  the  r^^oqo 
grant,  reasonably  construed,  would  work  a  wrong,  or  something  '- 
contrary  to  law :  in  these,  and  such  like  cases,  the  grant  will  be  either 
wholly  void,  or  restrained  according  to  circumstances ;  and  equally  so 
whether  the  technical  words  ex  certd  9cientid  et  mero  motu  be  used  or 
not.  But  this  is  held  upon  the  very  same  principle  of  construction  on 
which  a  grant  from  a  subject  is  construed ;  namely,  the  duty  of  effect- 
uating the  intention  of  the  grantor.  To  hold  the  grants  valid  or  unre- 
strained in  the  cases  I  have  just  put,  would  be,  as  is  said,  in  deeeptione 
Domini  Begis,  and  not  secundum  intentionem.  It  is  satisfactory  to  see 
this  language  of  good  sense  used,  even  in  times  when  the  prerogative 
was  at  least  sufficiently  favoured  in  courts  of  law,  and  in  the  very  books 
to  which  reference  is  made  for  a  strict  and  unequitable  construction. 
Thus  in  the  celebrated  Case  of  Alton  Woods,  1  Rep.  26  b,  52  b,  which 
contains  a  store  of  learning  on  this  head,  in  what  Lord  CoKB  calls  the 
Lord  Treasurer's  brief  and  effectual  judgment,  it  is  laid  down  that  «  no 
violent  or  strainable  construction  is  to  be  made  of  the  King's  grant, 
but  his  grant  shall  be  taken  in  an  usual  and  common  sense,  according 
to  his  intent  and  meaning."  In  Sir  John  Molyn*s  Case,  6  Rep.5  b,  6  a, 
Lord  GoKE  desires  the  reader  to  (<note  the  gravity  of  the  ancient 
sages  of  the  law,  to  construe  the  King's  grant  beneficially  for  his 
honour,  and  the  relief  of  the  subject,  and  not  to  make  any  strict  or 
literal  construction  in  subversion  of  such  grants :"  and  Lord  Chief 
Baron  Comtns,  Dig.  Grant  (Q.  12),  gives  accurately  the  substance 
of  this  case,  and  of  Bewley's  Case,  9  Rep.  130  b,  and  The  Case 
of  the  Churchwardens  of  St.  Saviour's,  Southwark,  10  Rep.  66  b, 
^n  these  words :  «  So,  where  the  King's  grant  is  capable  of  two  r^ooq 
constructions,  by  the  one  of  which  it  will  be  valid,  and  by  the  ^ 
other  void,  construction  shall  be  made  to  make  it  valid ;  for  that  will 
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be  more  for  the  benefit  of  the  subject  and  the  honour  of  the  King,  which 
ought  to  be  more  regarded  than  h)8  profit."  In  the  case  now  before  us, 
and  upon  this  motion,  there  is  no  legal  ground  for  presuming,  nor 
indeed  am  I  aware,  if  we  could  look  beyond  the  record,  that  there  is 
any  pretence  for  saying,  that  the  Crown  was  misinformed  or  deceived  in 
its  grant.  We  are  dealing  with  a  condition  subsequent  not  performed ; 
and  the  only  question  in  this  part  of  my  judgment  is  one  of  construction 
of  language :  What  are  the  rights  which  the  Crown  has  reserved  to 
itself,  on  the  happening  of  such  event  ?  Now,  secondly,  it  appears 
to  me  perfectly  plain  that,  in  this  instrument,  and  for  a  reason  which  the 
instrument  itself  sufficiently  discloses,  it  was  the  intention  of  the  Crown 
to  reserve  to  itself  a  special  power  of  revocation,  either  absolutely,  or  on 
condition,  and  that  power  only.  The  reason,  to  which  I  allude,  is  this. 
The  Crown  has,  in  the  first  place,  incorporated  the  grantees  absolutely 
and  for  ever ;  but  it  has  guarded  and  accompanied  its  grant  with  many 
directions  as  to  matters  future,  some  of  more,  some  of  less  importance ; 
some  wherein  failure  of  performance  might  go  to  the  root  of  the  grant, 
must  be  wilful,  would  be  irreparable,  and  also  irrespective  of  time ; 
others  of  just  a  contrary  character.  It  was  wise  therefore  to  make  an 
absolute  revocation  the  possible  punishment  in  all  cases ;  it  was  equita- 
ble also  to  retain  a  power  of  qualifying  that  revocation  to  meet  the  cir- 
cumstances of  some.  For  example,  the  100,0002.  might  not  have  been 
subscribed  for  within  the  specified  time ;  the  Directors  might  have  been 
«^d01  ^^S^^^^^^  *^^  ^^^^»  might  have  given  a  fraudulent  certificate  and 
^  commenced  business.  This  would  have  been  one  case  of  breach 
of  condition ;  and  not  a  word  could  have  been  said  against  the  justice 
of  an  absolute  revocation  for  such  wilful  and  fraudulent  conduct  in  so 
important  a  particular.  But  the  100,000Z.  might  also  have  been  bona 
fide  subscribed  for  within  time,  the  certificate  might  have  been  given 
regularly,  and  business  commenced,  but  through  the  neglect  of  an  offi- 
cer the  endorsement  on  the  charter  might  not  have  been  made  till  the 
day  after :  this  would  have  been  another  breach.  But,  in  equity,  or 
strict  justice,  ought  the  same  consequence  to  follow  7  The  prosecutor's 
construction  will  involve  this  conclusion  :  according  to  him  there  is  no 
discretion  in  the  Crown ;  the  same  judgment,  if  any,  must  pass  in  both ; 
and  that  must  be  unqualified  and  absolute.  Now  his  argument  must  rest 
on  one  of  two  grounds ;  for  I  presume  he  would  not  say  we  must  sponge 
the  proviso  clean  out  of  the  charter ;  but  he  will  say,  either  that,  if  you 
did  strike  out  the  whole  of  the  special  clause  of  forfeiture,  still  the 
breach  of  any  condition  is  a  ground  of  forfeiture  at  the  election  of  the 
Crown  ;  and  that  that  ground  remains  untouched  by  the  special  clause 
remaining  in :  or  that,  if  it  were  necessary  to  have  the  will  of  the 
Crown  specially  exercised,  the  fiat  of  the  Attorney-General,  which  must 
be  granted  before  the  issuing  of  the  scire  facias,  was  a  conclusive  expres- 
sion of  that  will.     Let  us  consider  both  of  these  grounds  in  order.     Th« 
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first  of  these,  in  the  argament  at  the  bar,  was  expressed  by  saying  that 
the  special  and  expressed  power  of  revocation  was  only  camulative  on 
the  general  and  implied  power.  The  term  <<  cumulative*'  is  not,  I  think, 
very  correctly  applied  here.  When  ♦one  thing  is  cumulative  on  r^o^^ 
another,  whether  it  be  remedy,  penalty,  or  power,  we  are  speak-  ^ 
ing  commonly  of  two  things  which  are  at  least  consistent,  and  might 
without  incongruity  be  applied  at  the  same  time :  as  indictment  and 
summary  proceeding,  fine,  and  imprisonment,  action  for  breach  of  cove- 
nant,  and  ejectment  for  forfeiture.  Two  ways  of  doing  the  same  thing, 
where  only  one  of  the  two  can  in  fact  be  used,  make  a  case  of  election ; 
but  they  are  hardly  cumulative.  This,  however,  may  be  mere  criticism 
on  terms :  and,  if  the  special  power  in  this  charter  had  been  limited  to 
its  unconditional  avoidance,  I  do  not  know  that  there  would  be  any 
ground  for  refusing  to  hold  that  the  two  might  co-exist,  and  the  Crown 
might  have  its  election.  It  would,  even  then,  be  very  difficult  to 
account  for  its  introduction.  Why  introduce  the  term  of  writing  under 
the  great  seal  or  under  the  sign  manual,  merely  to  do  that  which  the 
law  had  already  enabled  to  be  done,  and  which  might  still  be  done  with- 
out either  ?  And  upon  a  question  of  intention  there  would  have  been 
great  weight  in  this  objection.  But  the  power  is  not  so  limited;  it  is 
extended  to  a  conditional  revocation  also.  The  Grown  under  it  may  say 
to  the  grantees :  <<  Unless  within  such  a  time,  or  in  such  a  way,  you  do 
this  or  that,  then  We  revoke  and  annul,  but  not  otherwise,  although 
there  has  been  a  breach  of  condition."  Now  this  is  a  new  power,  not 
inherent  in  the  Crown,  not  implied  by  law,  existing  only  by  virtue  of 
express  reservation.  No  judgment  to  this  eifect  could  be  given  as  the 
result  of  a  proceeding  by  scire  facias.  But  this  power  cannot,  in  rea- 
sonable construction,  be  separated  from  the  other ;  they  are  in  fact  two 
parts  of  one  entire  power.  My  present  argument  is  simply  on  the  rea-^ 
sonable  ♦construction  of  the  instrument  only,  apart  from  any  r^oAq 
legal  difficulties,  which  I  will  not  omit  to  consider  in  the  last  ^ 
place.  But,  apart  from  these,  if  any  such  theVe  be,  I  feel  certain  that 
no  one  could  doubt  that,  whatever  might  be  the  condition  of  grantees 
under  other  charters,  in  this  charter  the  law  and  mode  of  revocation  was 
specially  laid  down  in  this  sentence.  These  grantees  were  to  under- 
stand they  held  tfiis  charter  subject  to  this  power  of  revocation,  and 
this  only.  Commonly  speaking,  « expressum  facit  oessare  taciturn  ;'* 
and  this  would  seem  a  case  in  which  the  wholesome  maxim  eminently 
applies.  But  this  is  not  all.  I  cannot  but  think  there  is  much  weight 
in  the  observation  which  arises  on  the  additional  and  extraordinary 
power  of  revocation  at  the  end  of  twenty-one  years,  or  to  add  new  modi- 
fications, conditions,  or  provisions  at  its  pleasure,  which  the  Crown  has 
expressly  reserved  to  itself.  This  again  is  purely  the  creature  of  the 
charter  itself:  the  incorporation  was  made  for  ever  ;  to  give  the  mem- 
bers a  perpetual  succession  was  one  of  its  special  objects  :  yet  the  Crown 
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noB-compliancey  and  that  the  permission  of  the  Attorney-General  to  the 
prosecutor  to  sue  out^the  scire  facias  is  conclusive  to  prove  that  the 
Crown  has  willed  the  revocation,  and  that  the  mention  of  the  great  seal 
and  sign  manual  is  without  meaning.  But  this  assertion  b  unsupported 
by  authority,  and  contrary  to  principle.  The  consent  of  the  Attorney- 
General  to  the  scire  facias  is  no  evidence  of  the  will  of  the  Crown  to 
revoke,  as  revocation  is  no  part  of  his  duty :  and,  further,  the  will  of  the 
Crown  to  revoke  is  not  sufficient  unless  expressed  in  the  manner  speci- 
fied in  the  charter.  If  the  question  of  the  avoidance  of  the  charter  was 
raised  in  another  legal  proceeding,'  it  would  be  necessary  to  prove  the 
non-compliance  with  the  direction,  and  the  will  of  the  Crown,  to  revoke, 
expressed  as  provided  in  the  charter :  and,  if  the  permission  of  the 
Attorney-General  to  James  Brooke  to  prosecute  this  scire  facias  was 
offered  to  prove  such  will,  I  apprehend  it  would  be  no  evidence  to  go  to 
the  jury  to  establish  the  fact.  Further,  as  the  issue  would  be  the  will 
^QQf«-|  ^0  revoke,  ^expressed  under  the  great  seal  or  sign  manual,  if  the 

-'  Attorney-General  as  a  witness  stated  that  he,  in  his  discre- 
tion, intended  to  revoke,  or  that  the  Lord  Chancellor  intended  to  put 
the  great  seal  to  a  revocation,  or  was  to  offer  a  direct  statement  of  the 
intention  of  the  Sovereign  to  revoke,  it  seems  to  me  that  these  facts 
also  would  be  no  evidence  to  go  to  the  jury  to  prove  revocation  accord- 
ing to  the  charter :  and,  if  so,  neither  is  the  Attorney-Generars  con- 
sent to  this  scire  facias  of  more  avail  in  the  present  proceeding.  The 
prosecutor  further  alleges  that  the  scire  facias  is  for  the  purpose  of 
inquiring  whether  the  direction  has  been  complied  with,  and  according 
to  the  result  of  the  inquiry  the  Crown  may  revoke  or  not :  but  this 
seems  a  mistaken  view  of  the  judgment  in  scire  facias ;  for,  if  upon  this 
record  he  is  entitled  to  judgment,  we  must  adjudge  that  the  letters 
patent  be  cancelled :  the  argument  supposes  that  we  may  give  a  judg- 
ment in  the  nature  of  a  certificate  that  the  fact  of  such  non-compliance 
was  proved.  If  other  parts  of  the  charter  are  examined,  they  confirm 
the  view  taken  by  the  defendants.  In  case  of  dissolution  of  the  Com- 
pany, provision  is  made  for  absolute  avoidance  of  the  charter,  without 
reference  to  the  will  of  the  Crown ;  and  by  this  it  appears  that  a  dis- 
tinction between  absolute  avoidance  and  revocation  by  the  Crown  was 
known.  Also,  after  the  lapse  of  twenty-one  years,  provision  is  made 
for  the  Crown  to  revoke  or  modify  as  it  shall  will ;  but  the  will  must  be 
expressed  by  instrument  authenticated  in  the  same  way  as  is  required 
in  case  of  such  non-compliance  as  aforesaid ;  and  it  seems  difficult  to 
contend  that  if  a  scire  facias  was  brought  in  the  twenty-second  year  the 
Court  would  be  bound  to  give  judgment  of  cancellation  ;  and  yet  the 
«^971  ^^^y  objection  would  be  the  same  as  the  '^defendants  now  rely 

-'  on ;  namely,  that  the  revocation  must  be  by  an  instrument 
according  to  the  charter,  and  the  scire  facias  is  not  such  an  instrument, 
nor  equivalent  thereto.     The  provisions  enabling  the  Crown  to  declare 
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a  forfeiture  of  a  charter  are  in  analog;  with  provisions  for  forfeitures 
between  subjects,  and  are  to  be  construed  by  the  same  rules.  If  in  aa 
instrument  between  subjects  the  claim  of  forfeiture  was  upon  condition 
of  an  instrument  being  executed  in  a  specified  manner,  there  would  be 
no  forfeiture  without  such  an  instrument.  For  these  reasons  I  think 
the  judgment  should  be  arrested. 

WiOHTMAN,  J. — An  application  was  in  this  case  made  to  the  Court, 
to  arrest  the  judgment  upon  a  verdict  which  had  been  obtained  for  the 
Crown,  in  a  proceeding  by  scire  facias  to  repeal  the  letters  patent  of 
incorporation,  which  had  been  granted  to  the  defendants,  on  the  ground 
of  substantial  defects  in  the  declaration  in  scire  facias. 

It  appeared,  upon  the  argument,  that  the  letters  pateiit  of  incorpora- 
tion, which  conferred  certain  privileges  upon  the  Company,  contained 
clauses  directing  certain  things  to  be  done  by  them  :  and,  amongst 
others,  directing  that  the  sum  of  100,0002.,  at  the  least,  being  one-half 
of  the  capital  of  the  said  Corporation,  should  be  subscribed  for  within 
twelve  calendar  months  from  the  date  of  the  letters  patent,  and  that  the 
sum  of  50,000^.,  at  the  least,  should  be  paid  up  within  such  period. 
There  was  a  further  direction  that  the  Company  should  not  begin  busi- 
ness until  it  had  been  certified  to  the  President  of  the  Board  of  Trade, 
by  at  least  three  of  the  Directors  of  the  Company,  that  at  least  one- 
half  of  their  capital  had  been  subscribed  for,  and  the  said  sum  of 
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50,0002.,  at  the  ♦least,  paid  up.  The  charter  then  contained  a 
proviso  that,  in  case  the  Corporation  should  not  comply  with  any 
of  the  directions  and  conditions  in  the  letters  patent  contained,  it  should 
be  lawful  for  Her  Majesty,  «  by  any  writing"  under  the  great  seal,  or 
under  Her  sign  manual,  (<to  revoke  and  make  void"  that  charter, 
«<  either  absolutely,  or  under  such  terms  and  conditions  as"  She  might 
think  fit ;  and  also  a  further  proviso  that  Her  Majesty  might,  either 
under  the  great  seal  or  by  sign  manual,  at  any  period  after  twenty-one 
years  from  the  date  of  the  charter,  revoke  and  make  it  void,  or  add 
such  modifications,  conditions,  or  provisions  as  She  might  think  fit* 
The  declaration  alleged  non-compliance  with  several  of  the  directionSi 
including  the  direction  that  half  the  capital  should  be  subscribed  for 
and  50,0002.  at  least  paid  up  within  twelve  calendar  months  from  the 
date  of  the  letters  patent ;  and,  upon  issues  taken  upon  such  allega- 
tions, there  was  a  verdict  fpr  the  Crown. 

Two  objections  were  made  to  the  declaration  in  scire  facias.  First, 
that  the  directions,  the  non-compliance  with  which  was  complained  of, 
were  not  conditions  which,  if  not  complied  with,  would  enable  the  Crown 
to  revoke  its  grant;  and,  secondly,  that,  if  they  were  conditions  the  non- 
compliance with  which  might  entitle  the  Crown  to  revoke  its  grant,  the 
proceeding  ought  to  be,  according  to  the  terms  of  the  proviso,  not  by 
scire  facias  in  the  first  instance,  but  by  an  absolute  or  qualified  revoca- 
tion under  the  great  seal  or  sign  manual,  previous  to  any  proceeding  by 
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scire  facias ;  and  that  the  declaration  was  bad  for  not  alleging  anch 
preliminary  revocation  under  the  great  seal  or  sign  manual.  With 
respect  to  the  first  of  these  objections,  it  appears  to  me  that  the  direc- 
^ooQi  ^ioQ^  ^  ^k®  charter  are  in  effect  conditions,  and  *that  the  charter 

-'  is  granted  subject  to  compliance  with  them.  I  do  not  think  it 
necessary  to  advert  to  the  distinctions  that  are  taken  in  many  of  the 
old  authorities,  in  favour  of  the  prerogative,  between  grants  by  the 
Crown  and  grants  by  a  subject ;  or  to  the  cases  in  which  it  has  been 
held  that  words,  which  would  not  amount  to  a  condition  in  a  grant  by 
a  subject,  will  have  that  effect  in  a  grant  by  the  Crown.  Without 
reference  to  such  cases  or  distinctions,  it  appears  to  me  that  the  direc- 
tions in  the  charter,  looking  at  the  whole  instrument,  are  intended  to 
be,  and  in  effect  are,  conditions.  The  grant  is  made  by  the  charter 
<<  subject  to  the  directions  and  provisions  in  Our  royal  charter  con- 
tained ;"  and,  unless  the  directions  are  conditions,  there  are  none  in 
the  charter :  but  the  first  proviso,  in  terms,  treats  the  directions  as 
conditions.  It  provides  that,  in  case  the  corporation  shall  not  comply 
with  any  of  "  the  directions  and  conditions"  in  the  letters  patent,  the 
Crown  may  by  any  writing  under  the  great  seal  or  the  sign  manual 
revoke  them.  As  there  are  no  conditions  in  the  charter,  unless  the 
directions  are  such,  the  word  « conditions"  would  have  no  meaning  in 
the  proviso  unless  so  understood.  The  second  ground  of  objection 
however  was  that  which  was  most  strongly  urged  on  the  part  of  the 
Corporation.  The  declaration  states  that  Sir  James  Brooke  is  the  pro- 
secutor of  the  scire  facias :  and  it  was  contended  that  a  prosecution  at 
his  instance  was  inconsistent  with  the  power  which  the  Croim  reserved 
to  itself  by  the  proviso :  for  that,  if  the  prosecutor  is  entitled  to  judg- 
ment, it  must  be  absolute  for  a  repeal  of  the  letters  patent :  whereas, 
by  the  proviso,  the  Crown  reserves  to  itself  the  right,  in  case  of  non- 
*^^ni  <^^™pli^i^^^  ^i^I^  ^^^  directions,  of  repealing  the  charter  either 

^  ^absolutely  or  under  terms  and  amditione.  It  was  contended 
that  the  Crown  itself  could  not,  in  the  first  instance,  proceed  by  scire 
facias  to  repeal  tEe  letters  patent,  upon  a  suggestion  of  non-compliance 
with  some  of  the  conditions,  but  that  there  must  be  a  previous  revoca- 
tion or  repeal,  absolute  or  qualified,  by  writing  under  the  great  seal  or 
sign  manual ;  and  that  then  a  scire  facias  might  issue  to  inquire  into 
the  truth  of  the  matters  suggested  as  a  ground  for  the  repeal  of  the 
letters  patent :  thus  requiring  that  the  act  should  be  done  first,  and 
the  truth  of  the  matters,  suggested  as  a  ground  for  it,  inquired  into 
afterwards.  It  is  diflBcult  to  believe  that  such  an  unusual  and  incon- 
venient course  of  proceeding  could  have  been  intended  by  the  terms  of 
the  proviso  in  the  charter.  If  the  charter  had  not  contained  the  pro- 
viso, there  can  be  no  doubt  but  that  a  scire  facias,  at  the  instance  of 
the  Crown,  to  repeal  the  letters  patent  might  have  been  maintained 
upon  non-compliance  with  the  directions,  assuming  them  to  be  condi- 
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tions.  If  the  Grown  succeeded  upon  the  scire  facias,  the  judgment 
could  only  be  for  an  absolute  revocation.  There  is  nothing  in  the 
proviso  to  restrain  the  Crown  from  proceeding  by  scire  facias  to  obtain 
such  a  judgment,  if  the  truth  of  a  suggestion  of  non-compliance  with 
the  conditions  in  the  charter,  or  with  anj^of  them,  is  ascertained  by 
verdict  or  admission  by  default :  but  the  Crown  has  reserved  to  itself 
the  power,  in  case  of  non-compliance  with  any  of  the  directions  and 
conditions  of  the  charter,  of  revoking  it,  by  writing  under  the  great  seal 
or  sign  manual,  either  absolutely  or  under  such  terme  and  eondittons  as 
the  Crown  might  think  fit.  This  gives  to  the  Crown  an  additional 
power,  which  it  would  not  have  had  if  it  had  been  left  to  the  remedy  by 
*scire  facias  only :  for  it  gives  the  power  of  qualified  revocation,  r^ioo-i 
to  which  the  proceeding  by  scire  facias  is  inapplicable.  It  may  ^ 
well  be  that  it  was  intended  by  the  proviso  that  the  Crown  should  have 
the  power,  upon  information  of  non-complianoe  with  the  conditions  of 
the  charter  to  revoke  it  without  a  scire  facias,  absolutely  or  upon  terms, 
by  writing  under  the  great  seal  or  sign  manual ;  leaving  it  to  the  grantees 
to  institute  counter  proceedings  by  scire  facias  or  otherwise  to  vacate 
the  instruments  of  revocation,  on  the  ground  of  the  Crown  having  been 
deceived  by  false  information.  This  would,  indeed,  appear  to  be  the 
only  course  that  could  be  adopted  in  the  case  of  a  partial  or  qualified 
revocation;  but  by  no  means  necessary  where  the  Crown  intended 
absolutely  to  revoke  the  charter  if  any  of  the  conditions  were  not  com- 
plied with ;  which  could  most  conveniently  be  done  by  proceeding  in 
scire  facias,  in  which  the  truth  of  the  suggestion  may  be  tried,  and,  if 
found  for  the  Crown,  the  letters  patent  will  be  absolutely  revoked. 
I  am  therefore  of  opinion  that  the  Crown  might  proceed  by  scire  facias 
to  repeal  the  letters  patent,  notwithstanding  the  proviso,  if  it  intended 
that  the  charter  should  be  absolutely,  and  not  partially,  repealed  in 
case  the  suggestions  of  breach  of  the  conditions  of  the  charter  were 
found  to  be  true.  But  it  was  contended  for  the  corporation  that, 
admitting  that  the  Crown  might  in  its  own  right  proceed  by  scire  facias 
for  an  absolute  repeal  of  the  letters  patent,  it  would  be  utterly 
destructive  of  the  power  of  qualified  and  partial  revocation  reserved 
to  the  Crown  by  the  proviso,  if  a  private  prosecutor  could  be  allowed  to 
proceed  by  scire  facias  in  the  name  of  the  Queen.  There  would  be 
very  great  weight  in  this  argument,  if  it  could  be  made  out  *that  r^iooo 
a  private  prosecutor  could  proceed,  either  without  the  leave  of  ^ 
the  Crown,  or  that  the  Crown's  permission  was  so  entirely  a  mere  form 
that  it  could  not  under  any  circumstances  be  refused.  The  permission 
of  the  Crown  is  given  by  the  assent  of  the  Attorney-Oeneral ;  and 
it  was  admitted,  upon  the  argument,  that  the  scire  facias  could  not  in 
this  case  have  been  brought  or  maintained  without  the  assent  of  the 
Attorney-General :  and  it  must  be  assumed,  as  the  case  appears  before 
us  upon  the  record,  that  the  scire  facias  was  brought  in  the  Queen's 
VOL.  I.— 28  T  E.  *  B. 
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name  with  the  assent  of  Her  Attorney-General,  but  upon  the  prosecn* 
tion  of  Sir  James  Brooke.     If  the  assent  of  the  Crown  be  necessary 
before  a  proceeding  can  be  taken  in  its  name,  which,  if  successful,  would 
have  the  effect  of  absolutely  revoking  the   letters  patent,  and  such 
assent  be  given,  it  must  be  Assumed  that  the  Crown  did  not  intend  to 
exercise  the  special  power,  reserved  by  the  proviso,  of  making  a  partial 
revocation,  but  that  it  proposed  that  the  charter  should  be  absolutely 
repealed  if  the  suggestion  of  non-compliance  with  the  conditions  of  the 
charter  were  found  to  be  true ;  and  that  the  Attorney-General,  there- 
fore, on  behalf  of  the  Crown,  authorized  the  proceedings  at  the  instance 
of  a  private  prosecutor  which  might  have  been  brought  directly  by 
himself  in   the  name   of  the  Crown.     The  assent  of  the  Attorney- 
General  to  the  prosecution  of  the  scire  facias  by  a  private  prosecutor  in 
the  name  of  the  Crown  would,  as  it  appears  to  me,  be  of  the  same 
effect  as  if  he  had  himself,  on  behalf  of  the  Crown,  directed  the  pro- 
ceedings, unless  he  had  no  option  in  the  matter,  and  was  bound  ex 
debito  justitise,  and  at  all  events,  to  give  his  assent,  whether  he  or 
^Qoo-i  the  Crown  agreed  to  the  prosecution  or  not.     It  is  said,  in  Sir 
J  ♦Oliver  Butler's  Case,  2  Ventr.  844,  that  the  Attorney-General 
is  bound,  ex  debito  justitise,  to  give  his  assent  to  the  prosecution  of  a 
scire  facias,  in  the  name  of  the  Crown,  by  a  private  prosecutor,  if  such 
prosecutor  has  been  injured  by  a  patent,  which  may  be  avoided  upon 
suggestion  of  facts  which  would  defeat  it.     But  that  can  mean  no  more 
than  that  the  Attorney-General  ought  in  such  a  case  to  grant  it,  but 
not  that  he  is  at  all  events  bound  to  do  so.     That  no  scire  facias  can 
be  brought  in  such  a  case  without  the  assent  and  fiat  of  the  Attorney- 
General,  is  clear ;  and  the  course  of  proceeding  to  obtain  it  is  given 
in  Mr.  Campbell  Foster's  Work  on  Scire  Facias,  p.  249.     It*  would 
not  only  be  competent  to  the  Attorney- General  to  exercise  his  discre- 
tion in  the  matter ;  and  if  he  saw  no  sufficient  ground  for  giving  his 
assent  it  would  be  his  duty  to  withhold  it :  and  I  cannot  assume  that 
the  Attorney-General  would  give  his  assent  to  the  prosecution  of  a 
scire  facias  to  repeal  letters  patent  by  a  private  prosecutor  in  the 
name  of  the  Crown,  unless  he  was  satisfied  that,  if  the  suggestions  in 
the  scire  facias  were  true,  the  letters  patent  ought  to  be  repealed. 
Upon  the  whole,  then,  it  appears  to  me  that  the  directions  in  the  charter 
are  in  effect  conditions  :  that  the  right  of  the  Crown  to  maintain  a  scire 
facias  to  repeal  the  charter  absolutely,  for  non-compliance  with  any  of 
the  conditions,  is  not  restrained  by  the  proviso :  and  that  the  assent 
of  the  Attorney-General  to  the  prosecution  of  the  scire  facias  is  of  the 
same  effect  with  regard  to  the  maintenance  of  the  proceeding  as  if  the 
prosecution  had  been  by  the  Crown  itself.     I  am  therefore  of  opinion 
that  the  rule  should  be  discharged. 

Coleridge,  J. — In  this  case,  a  verdict  having  passed  *in  scire 
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obtained  and  argued  for  the  arresting  of  judgment  on  alleged  defects 
in  the  declaration.  And  I  am  of  opinion  that  that  rule  ought  to  be 
made  absolute.  In  order  to  make  the  grounds  of  my  judgment  intelli- 
gible, it  is  necessary  to  premise  that,  by  the  charter  which  it  is  sought 
to  annul.  Her  Majesty,  after  reciting,  among  other  things,  that  certain 
persons  had  agreed  to  subscribe  a  capital  of  200,000/.,  incorporates 
them  by  the  name  of  The  Eastern  Archipelago  Company,  in  the  usual 
torvq  and  with  the  usual  incidepts. '  The  charter  then  proceeds  to  give 
several  directions,  the  effect  of  which  is  to  confer  powers  and  privi- 
leges :  and  then  it  proceeds  in  these  words,(a)  on  which  the  case  for  the 
prosecutor  arises.  «  And  We  do  hereby  further  direct,  that  the  sum 
of  100,0001.,  at  the  least,  being  half  of  the  aforesaid  capital  of  the 
said  Corporation,  shall  be  subscribed  for  within  twelve  calendar  months 
from  the  date  of  these  presents,  and  that  the  sum  of  50,000/.,  at  the 
least,  shall  be  paid  up  within  such  period."  Several  other  directions 
then  follow,  regulating  the  future  administration  and  proceedings  of  the 
Corporation ;  amongst  others,  the  following :  "  And  We  do  hereby  fur- 
ther direct  that  the  said  partnership  shall  not  begin  business  until  it 
shall  have  been  certified  to  the  said  President  of  the  Board  of  Trade, 
by  at  least  three  of  the  said  Directors  of  the  said  Company,  that  at 
least  one-half  of  their  capital  before  mentioned  has  been  subscribed 
for,  and  the  said  sum  of  50,000/.,  at  the  least,  paid  up ;  such  certificate 
of  the  said  Directors  to  be  endorsed  on  this  Our  royal  charter,  and  to 
be  sufiicient  evidence  for  the  purpose  of  the  aforesaid  provision  in  that 
behalf."  At  the  ^close  of  these  directions  follows  this  proviso, 
on  the  true  construction  and  eifect  of  which  the  case  appears  to 
me  mainly  to  depend.  "  Provided  always,  and  We  do  hereby  will  and 
declare,  that,  in  case  the  said  Corporation  shall  fail  to  enter  into  and 
execute  such  deed  of  settlement  as  aforesaid,  and  to  deposit  a  copy 
thereof  within  the  period  limited  in  that  behalf,  and  subject  as  afore- 
said ;  or  in  case  the  said  Corporation  shall  not  comply  with  any  other 
the  directions  and  conditions  in  these  Our  letters  patent  contained ;  it 
shall  be  lawful  for  Us,  Our  heirs,"  &c.,  '<  by  any  writing  under  the  great 
seal,  or  under  the  sign  manual  of  Us,  Our  heirs,"  &c.,  <<  to  revoke  and 
make  void  this  Our  royal  charter,  and  every  clause,  matter,  and  thing 
therein  contained,  either  absolutely  or  under  such  terms  and  conditions 
as  We  or  they  shall  think  fit.  Provided  always  that,  notwithstanding 
anything  herein  contained,  it  shall  be  lawful  for  Us,  Our  heirs,"  &c., 
«( either  under  our  great  seal,  or  by  writing  under  the  sign  manual  of 
Us,  Our  heirs,"  &c.,  «  at  any  period  after  the  expiration  of  twenty-one 
years  from  the  date  of  these  presents,  to  revoke  and  make  void  this 
Our  royal  charter,  and  every  clause,  matter,  and  thing  contained  there- 
in, or  to  add  such  modifications,  conditions,  or  provisions  thereto  as  We, 

(a)  TheM  donsei  of  th«  diarUr  wera  lel  out  by  waj  of  roo^tal  in  tho  writ:  aee  pp.  312,  314y 
ns,  317. 
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name  with  the  assent  of  Her  Attorney-General,  but  upon  the  prosecu- 
tion of  Sir  James  Brooke.  If  the  assent  of  the  Crown  be  necessary 
before  a  proceeding  can  be  taken  in  its  name,  which,  if  successful,  would 
have  the  effect  of  absolutely  revoking  the  letters  patent,  and  such 
assent  be  given,  it  must  be  Assumed  that  the  Crown  did  not  intend  to 
exercise  the  special  power,  reserved  by  the  proviso,  of  making  a  partial 
revocation,  but  that  it  proposed  that  the  charter  should  be  absolutely 
repealed  if  the  suggestion  of  non-compliance  with  the  conditions  of  the 
charter  were  found  to  be  true ;  and  that  the  Attorney-General,  there- 
fore, on  behalf  of  the  Crown,  authorized  the  proceedings  at  the  instance 
of  a  private  prosecutor  which  might  have  been  brought  directly  by 
himself  in  the  name  of  the  Crown.  The  assent  of  the  Attorney- 
General  to  the  prosecution  of  the  scire  facias  by  a  private  prosecutor  in 
the  name  of  the  Crown  would,  as  it  appears  to  me,  be  of  the  same 
effect  as  if  he  had  himself,  on  behalf  of  the  Crown,  directed  the  pro- 
ceedings, unless  he  had  no  option  in  the  matter,  and  was  bound  ex 
debito  justitise,  and  at  all  events,  to  give  his  assent,  whether  he  or 
^onq-i  the  Crown  agreed  to  the  prosecution  or  not.  It  is  said,  in  Sir 
J  *01iver  Butler's  Case,  2  Ventr.  844,  that  the  Attorney-General 
is  bound,  ex  debito  justitise,  to  give  his  assent  to  the  prosecution  of  a 
scire  facias,  in  the  name  of  the  Crown,  by  a  private  prosecutor,  if  such 
prosecutor  has  been  injured  by  a  patent,  which  may  be  avoided  upon 
suggestion  of  facts  which  would  defeat  it.  But  that  can  mean  no  more 
than  that  the  Attorney-General  aught  in  such  a  case  to  grant  it,  but 
not  that  he  is  at  all  events  bound  to  do  so.  That  no  scire  facias  can 
be  brought  in  such  a  case  without  the  assent  and  fiat  of  the  Attorney- 
General,  is  clear ;  and  the  course  of  proceeding  to  obtain  it  is  given 
in  Mr.  Campbell  Foster's  Work  on  Scire  Facias,  p.  249.  It'  would 
not  only  be  competent  to  the  Attorney-General  to  exercise  his  discre- 
tion in  the  matter ;  and  if  he  saw  no  sufficient  ground  for  giving  his 
assent  it  would  be  his  duty  to  withhold  it :  and  I  cannot  assume  that 
the  Attorney-General  would  give  his  assent  to  the  prosecution  of  a 
ncire  facias  to  repeal  letters  patent  by  a  private  prosecutor  in  the 
name  of  the  Crown,  unless  he  was  satisfied  that,  if  the  suggestions  in 
the  scire  facias  were  true,  the  letters  patent  ought  to  be  repealed. 
Upon  the  whole,  then,  it  appears  to  me  that  the  directions  in  the  charter 
are  in  effect  conditions  :  that  the  right  of  the  Crown  to  maintain  a  scire 
facias  to  repeal  the  charter  absolutely,  for  non-compliance  with  any  of 
the  conditions,  is  not  restrained  by  the  proviso :  and  that  the  assent 
of  the  Attorney-General  to  the  prosecution  of  the  scire  facias  is  of  the 
same  effect  with  regard  to  the  maintenance  of  the  proceeding  as  if  the 
prosecution  had  been  by  the  Crown  itself.  I  am  therefore  of  opinion 
that  the  rule  should  be  discharged. 

Coleridge,  J* — In  this  case,  a  verdict  having  passed  '^in  scire 
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obtained  and  argued  for  the  arresting  of  judgment  on  alleged  defects 
in  the  declaration.  And  I  am  of  opinion  that  that  rule  ought  to  be 
made  absolute.  In  order  to  make  the  grounds  of  my  judgment  intelli- 
gible,  it  is  necessary  to  premise  that,  by  the  charter  which  it  is  sought 
to  annul.  Her  Majesty,  after  reciting,  among  other  things,  that  certain 
persons  had  agreed  to  subscribe  a  capital  of  200,000/.,  incorporates 
them  by  the  name  of  The  Eastern  Archipelago  Company,  in  the  usual 
(oTvq  and  with  the  usual  incidepts.  The  charter  then  proceeds  to  give 
several  directions,  the  effect  of  which  is  to  confer  pow(»rs  and  privi- 
leges :  and  then  it  proceeds  in  these  words,(a)  on  which  the  case  for  the 
prosecutor  arises.  «  And  We  do  hereby  further  direct,  that  the  sum 
of  100,0001.,  at  the  least,  being  half  of  the  aforesaid  capital  of  the 
said  Corporation,  shall  be  subscribed  for  within  twelve  calendar  months 
from  the  date  of  these  presents,  and  that  the  sum  of  50,000{.,  at  the 
least,  shall  be  paid  up  within  such  period."  Several  other  directions 
then  follow,  regulating  the  future  administration  and  proceedings  of  the 
Corporation ;  amongst  others,  the  following :  «  And  We  do  hereby  fur- 
ther direct  that  the  said  partnership  shall  not  begin  business  until  it 
shall  have  been  certified  to  the  said  President  of  the  Board  of  Trade, 
by  at  least  three  of  the  said  Directors  of  the  said  Company,  that  at 
least  one-half  of  their  capital  before  mentioned  has  been  subscribed 
for,  and  the  said  sum  of  50,000/.,  at  the  least,  paid  up ;  such  certificate 
of  the  said  Directors  to  be  endorsed  on  this  Our  royal  charter,  and  to 
be  sufficient  evidence  for  the  purpose  of  the  aforesaid  provision  in  that 
behalf."  At  the  *close  of  these  directions  follows  this  proviso, 
on  the  true  construction  and  eifect  of  which  the  case  appears  to 
me  mainly  to  depend.  "  Provided  always,  and  We  do  hereby  will  and 
declare,  that,  in  case  the  said  Corporation  shall  fail  to  enter  into  and 
execute  such  deed  of  settlement  as  aforesaid,  and  to  deposit  a  copy 
thereof  within  the  period  limited  in  that  behalf,  and  subject  as  afore- 
said; or  in  case  the  said  Corporation  shall  not  comply  with  any  other 
the  directions  and  conditions  in  these  Our  letters  patent  contained ;  it 
shall  be  lawful  for  Us,  Our  heirs,"  &c.,  "  by  any  writing  under  the  great 
seal,  or  under  the  sign  manual  of  Us,  Our  heirs,"  &c.,  «<  to  revoke  and 
make  void  this  Our  royal  charter,  and  every  clause,  matter,  and  thing 
therein  contained,  either  absolutely  or  under  such  terms  and  conditions 
as  We  or  they  shall  think  fit.  Provided  always  that,  notwithstanding 
anything  herein  contained,  it  shall  be  lawful  for  Us,  Our  heirs,"  &c., 
"  either  under  our  great  seal,  or  by  writing  under  the  sign  manual  of 
Us,  Our  heirs,"  &c.,  «  at  any  period  after  the  expiration  of  twenty-one 
years  from  the  date  of  these  presents,  to  revoke  and  make  void  this 
Our  royal  charter,  and  every  clause,  matter,  and  thing  contained  there- 
in, or  to  add  such  modifications,  conditions,  or  provisions  thereto  as  We« 

(a)  These  eUuuei  of  the  eharier  were  eel  out  by  waj  of  reoital  in  the  writ:  aee  pp.  312,  314y 
fU,  317. 
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to  modify  it  as  she  should  think  fit,  without  any  breach  of  an;  condition 
or  any  default  whatsoever,  and  without  any  possibility  of  following  up 
the  revocation  by  scire  facias.  These  are  extraordinary  powers,  ena> 
bling  the  Crown  to  put  an  end  to  a  franchise  without  a  scire  facias : 
but  it  was  for  the  grantees  to  consider  whether  they  would  accept  a 
charter  reserving  powers  to  the  Crown  which  without  this  express  pro- 
viso it  would  not  possess  at  common  law.  It  was  urged,  however,  that 
the  implied  power  of  proceeding  by  scire  facias  in  the  usual  manner 
must  be  understood  to  have  been  renounced  by  the  Crown,  when  the 
proviso  to  proceed  in  another  manner  is  expressly  mentioned.  This 
argument,  if  valid,  would  prevent  a  scire  facias  from  being  brought  to 
repeal  a  patent  for  an  invention,  at  least  until  it  has  been  revoked  by 
the  Queen  or  six  of  her  Privy  Council.  In  every  such  patent  there  is 
a  proviso  that,  if  the  invention  is  not  new,  <<  then  upon  signification  or 
declaration  thereof  to  be  made  by  Us,  Our  heirs  or  successors,  under  Our 
or  their  signet  or  privy  seal,  or  by  the  Lords  and  others  of  Our  or  their 
Privy  Council,  or  any  six  or  more  of  them  under  their  hands,  these  Our 
letters  patent  shall  forthwith  cease,  determine,  and  be  utterly  void  to 
all  intents  and  purposes,  anything  hereinbefore  contained  to  the  con- 
trary thereof  in  any  wise  notwithstanding ;"  Hindmarch  on  Patents,  62. 
The  condition  here  mentioned,  on  which  this  summary  power  may  be 
exercised,  may  be  considered  a  condition  precedent,  the  breach  of 
mor'ji  which  makes  the  letters  patent  *void  ab  initio  :  but  suppose  the 
•^  same  power  had  been  reserved  for  breach  of  the  condition  that  the 
patentee  shall  within  a  specified  time  enroll  a  specification  of  his  inven- 
tion :  the  letters  patent  would  for  this  purpose  be  identical  in  their 
frame  with  the  present ;  and,  upon  this  supposition,  could  it  be  doubted 
that  a  scire  facias  might  be  brought  by  the  Crown  to  repeal  the  letters 
patent  on  the  ground  that  there  had  been  no  sufficient  specification  of 
the  invention  enrolled,  although  there  had  been  no  prior  revocation  under 
the  reserved  power  by  the  Queen  or  the  Privy  Council  ?  I  cannot  find 
that  this  summary  power  ever  has  been  exercised :  and  letters  patent 
for  inventions  have  been  acted  upon,  and  repealed,  as  if  they  contained 
no  such  proviso.  But,  to  show  what  the  understanding  of  the  profes- 
sion has  been,  I  may  refer  to  a  section,  in  Mr.  Hindmarch's  book  on 
Patents,  p.  431,  entitled  <<  Of  the  Revocation  of  a  Patent  by  the 
Queen  or  Privy  Council."  The  learned  author,  after  pointing  out  the 
delay  and  expense  occasioned  by  a  scire  facias,  says :  «  But  by  this  pro- 
viso the  Queen  or  her  Council  may  declare  the  cause  of  invalidity,  and 
the  declaration  will  of  itself  have  the  effiect  of  revoking  or  avoiding  the 
patent,  and  of  course  of  rendering  all  farther  proof  than  the  declaration 
itself  unnecessary.  The  grant  of  a  patent  is  a  matter  of  grace  and 
favour,  and  therefore,  as  we  have  seen,  the  Crown  may  annex  any  con- 
ditions it  pleases  to  the  grant."  This  summary  power,  if  exercised,  is 
considered  not  to  be  necessary  or  ancillary  to  a  scire  facias,  but  to  lea?r 
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the  power  of  proceeding  bj  scire  facias  untouched  and  entire,  as  if  the. 
summary  power  expressly  introduced  had  been  omitted  altogether  from 
the  letters  patent.  I  think  that  letters  patent  giving  a  monopoly  for 
an  ^invention  and  letters  patent  creating  a  trading  company,  if 
framed  in  the  same  manner,  must  be  construed  on  the  same  prin- 
ciples. With  regard  to  the  former,  in  practice  much  more  facility  is 
likely  to  be  given  to  writs  of  scire  facias ;  for,  if  a  monopoly  is  claimed 
for  a  manufacture  which  is  not  new,  every  member  of  the  community 
may  be  considered  as  in  some  measure  aggrieved,  and  entitled  to  a 
remedy.  But  there  may  be  conditions,  contained  in  letters  patent  cre- 
ating a  trading  company,  in  which  hardly  an  individual  in  the  kingdom 
has  the  slightest  interest,  and  the  breach  of  which  therefore  may  afford 
no  reason  for  the  Crown  consenting  to  a  scire  facias  at  the  prayer  of  a 
relator.  In  the  latter  class  of  cases  much  more  caution  is  likely  to  be 
exercised  ;  and  we  may  conjecture  that  the  Attorney-General  would  not 
grant  his  fiat  without  consulting  the  Board  of  Trade,  by  whose  advice 
the  charter  was  granted.  But,  the  scire  facias  having  proceeded,  I  am 
of  opinion  that,  in  point  of  law,  the  reserved  summary  power  of  revoca- 
tion is  equally  to  be  disregarded  with  respect  to  both  classes  of  letters 
patent.  I  beg  particularly  to  draw  attention  to  the  concluding  clause  (rs). 
of  the  charter:  «  Provided  always,  and  We  do  hereby  direct  and  declare, 
that  this  Our  royal  charter  is  granted  upon  this  express  condition,  that 
the  said  partnership,  hereby  incorporated,  shall,  at  all  times  during  the 
continuance  of  the  said  Corporation,  abide  by  and  conform  to  all  and 
every  the  directions  which  may  be  given  to  the  said  Corporation  by  any 
one  of  the  principal  secretaries  of  state  of  Us,  Our  heirs  or  successors, 
as  regards  the  intercourse  and  dealings  by  the  said  Company  with  any 
foreign  state  or  power."  Now,  suppose  the  scire  facias  had  alleged  a 
flagrant  breach  of  this  *express  condition,  whereby  the  friendly  r^A^q 
relations  between  this  country  and  a  foreign  state  have  been  dis-  ^ 
turbed :  would  the  declaration  still  have  been  bad  for  not  stating  a  revo- 
cation under  the  great  seal  or  sign  manual?  There  seems  to  be  no 
doubc  that,  for  breach  of  this  condition,  the  Attorney-General  might  at 
once  have  proceeded  by  scire  facias  :  and  between  express  and  implied 
conditions  in  royal  grants  hitherto  no  distinction  has  been  made  as  to 
the  remedies  of  the  Crown.  I  would  further  observe  that,  by  the  con- 
struction of  this  charter  which  seems  to  me  to  be  the  right  one,  the 
Queen  cannot  be  deprived  of  the  power  of  revoking  the  charter  «  under 
such  terms  and  conditions*'  as  Her  Majesty  may  <«  think  fit ;"  for  the 
consent  to  the  scire  facias  might  have  been  refused,  with  a  view  to  such 
a  proceeding.  We  are  bound  to  believe  that  no  modified  revocation  of 
the  charter,  under  the  great  seal  or  sign  manual,  has  ever  been  in 
contemplation ;  and,'  on  the  contrary,  that  it  is  the  wish  of  the  Crown, 
for  the  reasons  set  out  in  the  writ  of  scire  facias  running  in  the  Queen  *8 

(a)  Recited  antd,  p.  817. 
VOL.  I. — 30  U  2  B.  *  B 
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name,  that  the  charter  should  be  absolutely  annulled  and  cancelled.  I 
have  only  further  to  observe,  in  answer  to  an  observation  urged  by  the 
defendant's  counsel,  that  I  do  not  consider  the  fiat  of  the  Attorney- 
General  any  exercise  of  the  summary  power  of  revocation ;  and  that  my 
opinion  rests  upon  this  principle,  that,  as  far  as  the  proceeding  by  scire 
facias  is  concerned,  the  charter  is  to  be  construed  and  acted  upon 
exactly  in  the  same  manner  as  if  the  summary  power  of  revocation  men- 
tioned in  it  were  annihilated. 

For  these  reasons  I  concur  in  the  opinion  expressed  by  my  brother 
WiGHTMAN.  As  my  brother  Coleridob  and  my  brother  Erlb  are  of  a 
contrary  opinion,  so  that  the  Court  is  equally  divided,  I  presume  that 
the  rule  will  drop,  and  judgment  will  be  given  for  the  Crown.  But 
♦3601  *^  ^^^^  *l^c  satisfaction  to  think  that  a  writ  of  error  may  be 
brought  upon  it ;  and,  if  it  be  erroneous,  it  will  be  reversed  by 
a  Court  of  superior  jurisdiction. 

The  Court  being  equally  divided,  the  rule  dropped. 


WILLIAM  HENRY  GREGORY  v.  THOMAS  COTTERELL,  RICH- 
ARD  SWIFT,  and  ABRAHAM  SLOWMAN.     [Nov.  11,  1852.] 

Trespass  against  the  sheriff  and  8.  for  breaking  a  house  and  taking  goods.  Plea  by  8.,  severing 
in  his  pleadings  from  sheriff,  alleging  a  writ  of  fi.  fa.  directed  to  the  sheriff,  a  warrant  by  the 
sheriff  to  8.  as  bailiff,  and  jastification  as  bailiff.  Replication,  alleging  a  prior  warrant  to  J., 
as  bailiff,  a  seistire  by  J.  under  the  writ,  and  payment  by  plaintiff  to  the  sheriff  in  satisfac- 
tion of  the  writ,  before  the  warrant  to  8.  Rejoinder,  traTersing  the  prior  seisure  under  the 
writ,  and  the  payment  to  the  sheriff. 

On  the  trial  the  sheriff  and  8.  appeared  by  different  counsel.  It  appeared  that  the  sheriff  made 
a  warrant  to  J. ;  that  J.  sent  L.,  his  general  manager,  to  execute  it,  and  L.  entered  the  plain* 
tiff's  house  and  seised  his  goods.  Plaintiff  sent  to  the  office  of  the  bailiff  J.,  and  there  paid 
the  amount  to  L.,  who,  iti  J.'s  name,  withdrew  the  man  in  possession,  and  sent  notice  to  the 
execution  creditor  that  the  money  was  ready.  In  the  course  of  the  same  day  J.  died ;  and 
the  money  was  not  found.  The  sheriff,  knowing  the  facts,  made  a  fresh  warrant  to  8.,  who 
seised  the  plaintiff's  goods  and  held  them  for  several  days.  The  Jury  did  not  agree  as  to 
whether  L.  actually  pud  the  money  to  J.  before  his  death;  but  they  found  that  L.  was 
authorised  by  J.  to  execute  the  warrant,  and  to  receive  the  money.  The  Judge  ruled  that 
the  jury  might  find  for  the  plaintiff.  The  counsel  for  the  sheriff  excepted.  The  counsel  for 
8.  did  not.     The  jury  assessed  the  damages  at  400/. 

The  counsel  for  the  sheriff  moved  for  a  new  trial,  on  the  ground  that  the  damages  were  excessive. 
Held,  that  he  might  do  so  without  abandoning  the  bill  of  exceptions,  as  this  was  a  point  which 
could  not  have  been  included  in  it;  but  that  the  jury  were  justified  in  giving  vindictive  damages 
in  such  a  case  against  the  sheriff;  and  the  rule  was  refused. 

The  counsel  for  8.  moved  for  a  new  trial  on  the  ground  of  misdirection  and  that  the  damages 
were  excessive  as  against  8.  Held,  that  thero  was  sufficient  evidence  of  a  payment  to  J.,  the 
bailiff,  under  an  execution  de  facto ;  and  that,  assuming  the  seizure  by  L.  in  J.'s  absence  to 
be  irregular,  still  the  payment  was  good :  and  the  rule,  on  the  ground  of  misdirection,  was 
refused. 

But  held,  that  the  damages  were  excessive  as  against  8.  alone ;  and  a  rule  nisi  was  granted  to 
raise  the  question  what  is  the  measure  of  damages  as  against  joint  wrongdoers,  one  of  whom 
has  acted  under  aggravating  circumstances  not  affecting  the  other.  An  arrangement  having 
been  made,  this  rule  dropped ;  and  the  question  was  not  further  discussed.    Idtb  qwzre* 
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Trespass  for  breaking  plaintiff's  house,  and  seizing  his  goods.  Th« 
defendant  Slowman  severed,  in  his  pleadings,  from  the  other  defend- 
ants. 

Pleas  by  Slowman.  1.  Not  guilty.  Issue  thereon.  2.  A  writ  of 
fi.  fa.,  directed  to  the  Sheriff  of  Middlesex,  on  a  judgment  recovered, 
in  the  Queen *s  Bench,  by  one  *Thoma8  Baker  against  the  plain-  p^^^ . 
tiff,  endorsed  to  levy  267?.  11«.,  which  writ  was  delivered  to  the  '• 
other  defendants  as  such  sheriff:  a  warrant  from  the  sheriff  to  the 
defendant  Slowman  and  one  Daniel  Cover,  who  were  bailiffs  of  the 
sheriff:  and  a  justification  of  the  trespasses  under  such  warrant:  veri- 
fication. Replication:  That,  after  the  delivery  of  the  writ  to  the 
sheriff,  and  before  the  making  by  the  sheriff  of  the  warrant  to  the 
defendant  Slowman,  the  sheriff  made  a  warrant  to  Emanuel  Jones, 
then  a  bailiff;  and  that,  by  virtue  of  the  said  writ  and  warrant  to  him, 
the  said  Emanuel  Jones  entered  plaintiff's  house  and  seized  his  goods  : 
that  afterwards,  and  before  any  sale  of  the  goods,  and  whilst  Jones 
was  in  possession  as  such  bailiff,  the  plaintiff  paid  the  other  defendants, 
Cotterell  and  Swift,  as  such  sheriff,  and  they,  as  such  sheriff,  accepted 
and  received,  270Z.  13«.  8i.,  being  the  full  amount  which  they  were 
entitled  to  l^vy ;  and  so  the  writ  then  became  satisfied :  verification. 
Rejoinder:  That  Emanuel  Jones  did  not  under  the  writ  seize  the  goods, 
nor  did  plaintiff  pay  the  sheriff,  nor  did  the  sheriff  accept,  the  money 
modo  et  formfi :  conclusion  to  the  country.     Issue  thereon. 

The  pleadings  by  the  other  defendants  raised  other  issues  of  fact. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Middlesex  sittings 
after  last  Trinity  .term,  it  appeared  that  the  sheriff  had  made  out  a  war- 
rant and  delivered  it  to  Emanuel  Jones,  who  was  a  bailiff.  Jones's 
son,  Edward  Lewis,(a)  who  in  practice  acted  as  the  bailiff's  clerk  and 
head  officer,  went  to  the  house  of  the  plaintiff,  ^entered  and 
seized  the  goods  of  the  plaintiff,  and  went  away,  leaving  a  man 
in  possession.  The  plaintiff,  having  the  money  ready,  offered  it  to  the 
man  in  possession,  who  refused  to  take  it,  but  referred  plaintiff  to  the 
office  of  the  bailiff  Jones.  The  plaintiff's  solicitor,  on  his  behalf,  went 
to  the  office.  Jones  was  then  confined  to  his  bed  by  illness  ;  and  he  died, 
after  the  solicitor  arrived,  in  the  course  of  the  day  :  but  it  appeared,  by 
the  evidence,  that  he  was  not  at  the  time  of  the  payment  insensible. 
The  plaintiff's  solicitor  did  not  see  Jones,  but  saw  his  son  Lewis,  who 
acted  as  his  clerk  and  managed  the  office.  Lewis  received  the  money, 
gave  directions,  in  Jones's  name,  to  the  man  in  possession  to  give  up 
possession,  which  he  did ;  and  Lewis  sent  notice  to  Baker,  the  execution 
creditor,  in  Jones's  name,  that  the  money  was  levied  and  was  ready  at 
Jones's  office.     Baker's  solicitor  thereupon  went  to  the  office.     Before 

(a)  The  real  name  of  both  the  bailiff  and  his  son  was  Lery :  bnt  the  father  was  known  by  the 
name  of  Jones,  and  the  son  by  the  name  of  Lewis ;  and  throughoat  the  proceedings  they  were 
called  by  their  reputed  names. 
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bis  arrival  Jones  was  dead ;  and  the  solicitor  did  not  obtain  the  money. 
The  sheriff,  being  ruled  to  return  the  writ,  after  several  applications 
before  a  Judge  for  further  time,  was  obliged  to  return  it.  The  sheriff 
then,  treating  the  first  levy  as  a  nullity,  issued  a  fresh  warrant,  which 
was  directed  to  Slowman  and  Gover.  Under  this  writ  the  plaintiff's 
goods  were  seized,  and  the  man  remained  in  possession  for  several  days. 
The  goods  were  not  sold,  an  arrangement  having  been  made  by  which 
the  plaintiff  gave  security  to  pay  the  amount  if  ultimately  found  liable. 
There  was  contradictory  evidence  as  ta  whether  Slowman  or  Gover  was 
the  bailiff  who  in  fact  executed  the  writ.  It  was  admitted  that  the 
second  seizure  was  conducted  by  the  bailiffs  as  civilly  and  with  as  little 
annoyance  as  was  practicable.  Lewis,  who  was  a  witness  at  the  trial, 
swore  positively  that  he  paid  the  money,  as  soon  as  received,  to  his 
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dying  father  *  Jones ;   but  there  was  strong  contradictory  evi- 


dence on  this  point.  There  was  evidence  that  Lewis  in  practice 
had  always  acted  as  if  authorized  to  do  everything  for  his  father,  the 
bailiff  Jones.  On  this  evidence  (which  in  some  respects  is  given  in 
more  detail  in  the  judgment  of  the  Court)  the  Lord  Chief  Justice,  at 
the  trial,  took  the  opinion  of  the  jury,  whether  in  fact  Lewis  did  pay 
over  the  money  to  the  bailiff  Jones  before  his  death.  On  this  point  the 
jury  did  not  agree.  They  said,  in  answer  to  questions  from  the  Lord 
Chief  Justice,  that  Lewis  executed  the  warrant  by  the  directions  of 
Jones,  and  had  authority  from  Jones  to  act  for  him  in  the  office ;  and, 
further,  that  the  money  was  received  by  Lewis  in  pursuance  of  such 
authority.  The  Lord  Chief  Justice  then  told  the  jury  that,  if  they 
were  of  that  opinion,  they  might  find  that  the  money  had  been  paid  to 
the  sheriff.  To  this  direction  the  counsel  for  the  defendants  Cotterell 
and  Swift  excepted.  The  other  issues  were  left  to  the  jury,  who  found 
a  general  verdict  for  the  plaintiff :  damages  4002.  In  last  Michaelmas 
term,(a) 

Bramwelly  for  the  defendants  Cotterell  and  Swift,  without  abandon- 
ing the  bill  of  exceptions,  moved  for  a  new  trial  on  the  ground  that  the 
damages  were  excessive.  [Lord  Campbell,  C.  J.-*-You  have  a  right 
to  do  so,  because  that  b  a  point  which  could  not  be  included  in  the  bill 
of  exceptions.  That  is  the  distinction :  a  plaintiff  cannot  select  one 
point  on  which  to  go  into  error,  and  apply  to  the  Court  in  banc  on 
another.  He  must  elect  to  take  all  the  points  on  which  he  relies  into 
*3641  ®"'^^'  ^^  none.  But,  if  there  is  any  point  ♦which  could  not  in 
^  any  way  be  taken  into  error,  he  may  come  to  the  Court  in  banc 
upon  that,  without  abandoning  his  writ  of  error  on  the  others.] 

The  rule  was  refused  on  the  merits,  the  Court  intimating  that  the 
sheriff  had  behaved  oppressively,  and  that  the  jury  were  justified  in 
giving  vindictive  damages,  and  that  the  Court  could  not  say  400{.  was 
too  much.     On  a  subsequent  day  in  the  same  term, (6) 

(a)  November  3d,  1852,  before  Lord  Campbell,  C.  J.,  Coleridge,  Wiobtmaii,  and  Erlb,  Jf 
(6)  November  5.    Before  the  same  Judges. 
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M.  Chambers^  on  behalf  of  Slowman,  who  had  not  joined  in  the  bill 
of  exceptions,  moved  for  a  new  trial,  on  the  grounds  of  misdirection, 
and  that  the  verdict  against  Slowman  was  contrary  to  the  weight  of 
evidence,  and  the  damages,  as  against  him,  excessive.  The  grounds  on 
which  he  moved  on  the  two  last  points  are  sufficiently  indicated  in  the 
judgment.  The  Court  inquired  whether  the  plaintiff  would  not  enter 
a  nolle  prosequi  as  against  Slowman.  Edmn  James,  for  the  plaintiff, 
d^clined  to  do  so,  on  the  ground  that  he  feared  advantage  might  be 
taken  in  error  by  the  other  defendants,  if  any  such  entry  were  made. 
M.  Chambers  then  quoted  some  parts  of  the  Lord  Chief  Justice's  sum- 
ming up,  in  which  his  Lordship,  whilst  explaining  to  the  jury  what 
damages  they  might  give,  dwelt  on  the  hardship  on  the  plaintiff,  and 
had  pointed  out  that  the  plaintiff,  after  offering  the  money  to  the  man 
in  possession,  and  after  this  was  refused,  had  paid  it  at  the  bailiff's 
office,  and  had  afterwards  had  his  goods  seized  afresh ;  and  that,  if  such 
a  practice  prevailed,  a  debtor  might  be  taken  in  execution  after  paying 
the  amount  recovered. 

♦Jtf".  Chambers,  in  support  of  his  application  in  respect  of  the  r,^qf5c 
alleged  misdirection.  The  expressions  used  would  lead  the  jury  *- 
to  believe  that,  as  a  matter  of  law,  a  person  taken  in  execution  is 
entitled  to  his  discharge  on  paying  the  sheriff's  officer.  That  is  not  so ; 
Woods  V.  Finnis,  7  Exch.  363.t  Also  the  seizure  by  Edward  Lewis 
(who  waa  not  named  in  the  warrant),  in  the  absence  of  Emanuel  Jones, 
was  not  a  seizure  by  Jones  under  the  warrant ;  Barratt  v.  Price,  9  Bing. 
566  (£•  C.  L.  B.  vol.  23).  And,  though  a  receipt  of  the  money  by 
Jones  might  have  been  a  receipt  by  the  sheriff,  yet  a  receipt  by  Lewis, 
though  it  might  bind  Jones,  Lewis  being  his  agent,  could  not  bind  the 
sheriff.  Jones  was  clothed  with  a  personal  trust  from  the  sheriff,  which 
he  could  not  confer  on  Lewis.  And,  therefore,  the  ruling  that  the  jury, 
who  had  not  found  any  personal  payment  to  Jones,  might  nevertheless 
find  for  the  plaintiff  on  the  second  issue  raised  on  Slowman's  pleadings, 
was  wrong.  Cur.  adv.  vult 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  (November  11th,  1852), 
in  Michaelmas  term,  delivered  the  judgment  of  the  Court. 

The  first  ground  of  the  application,  on  behalf  of  the  defendant  Slow- 
man,  was  that,  upon  the  plea  of  Not  guilty,  there  was  no  evidence 
against  him  to  be  submitted  to  the  jury.  We  are  clearly  of  opinion  that 
there  was  evidence,  which,  if  unanswered,  would  have  justified  the  jury 
in  inferring  that  the  second  levy  in  the  plaintiff's  house  was  authorized 
by  Slowman ;  and  indeed  Mr.  Chambers  hardly  contended  that  upon 
this  issue  there  was  not  evidence  against  him  which  required  an  answer. 
♦But  Mr.  Chambers  very  confidently  insisted  that,  as  White,  who  r*og/> 
actually  entered  under  the  second  warrant,  being  called  as  a  wit-  ^ 
ness  by  Slowman,  swore  that  he  was  put  into  possession  by  Gover,  who 
was  likewise  named  as  a  bailiff  in  the  warrant  with  Slowman,  and  that 
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Slowman  had  nothing  to  do  with  the  transaction,  the  weight  of  evidence 
was  in  favour  of  Slowman ;  the  jury  upon  this  evidence  might  have 
found  in  favour  of  Slowman ;  but  as  Slowman  himself  might  have  been 
called  as  a  witness  to  prove  that  he  had  nothing  to  do  with  the  transac- 
tion, and  he  was  not  called,  we  cannot  say  that  the  jury  were  wrong  in 
coming  to  the  conclusion  that  he  was  guilty  of  committing  the  tres- 
passes stated  in  the  declaration.  Mr.  Chambers  then  contended  that 
there  was  no  evidence  adduced  by  the  plaintiff  to  support  the  issue 
taken  upon  his  replication  to  Slowman *s  special  plea  of  justification 
under  the  warrant  directed  to  himi  by  the  sheriff.  It  will  be  material 
to  see  distinctly  what  this  issue  was.  In  this  special  plea  Slowman 
states  the  issuing  of  the  fieri  facias  at  the  suit  of  Baker  against  Gre- 
gory ;  the  warrant  to  Slowman  and  Gover ;  the  delivery  of  the  warrant 
to  Slowman;  his  entry  into  the  plaintiff's  house,  and  his  seizing  the 
plaintiff's  goods  under  this  warrant.  The  replication  to  this  plea  avers 
that  a  prior  warrant  was  granted  under  the  fi.  fa.  to  Emanuel  Jones ; 
that  this  warrant  was  delivered  by  the  sheriff  to  Emanuel  Jones ;  that 
under  this  warrant  Emanuel  Jones  entered  the  plaintiff's  house  and  took 
his  goods ;  and  that  afterwards,  and  before  the  grant  of  the  warrant  to 
Slowman,  the  plaintiff  paid  to  Gotterell  and  Swift,  the  co-defendants, 
as  sheriff,  and  they,  as  sheriff,  accepted  and  received  from  him  2707. 13«. 
i^oftn-]  ^^-9  ^^^  same  being  the  amount  of  the  moneys  directed  to  *be 
^  levied  by  the  said  writ  of  fi.  fa.  in  full  satisfaction  and  discharge 
thereof.  Slowman,  by  his  rejoinder,  says  that  Emanuel  Jones  did  not 
enter  and  take  plaintiff's  goods  under  the  fi.  fa.  and  warrant  directed 
to  him ;  nor  did  the  plaintiff  pay  to  the  other  two  defendants  as  sheriff, 
nor  did  they  accept  or  receive  of  and  from  the  plaintiff  the  said  sum  of 
money  mentioned  in  the  replication  in  full  satisfaction  and  discharge  of 
all  the  money  directed  to  be  levied  by  the  writ  and  warrant.  Now,  we 
consider  the  real  issue  taken  to  be.  Whether,  before  the  granting  of  the 
second  warrant  to  Slowman,  there  had  been  an  execution  under  the  first 
warrant  granted  to  Emanuel  Jones,  and  the  plaintiff  had  paid  to  the 
sheriff,  and  the  sheriff  had  accepted  from  the  plaintiff  the  270Z.  ISs. 
Sd,  in  satisfaction  of  the  moneys  to  be  levied  by  virtue  of  the  writ  and 
the  warrant  directed  to  Emanuel  Jones.  If  there  had  been  an  execu- 
tion de  facto  levied  under  the  writ  and  warrant,  and  before  the  second 
warrant  was  granted  to  Slowman,  the  money  to  be  levied  under  the  writ 
had  actually  been  paid  to  the  sheriff,  and  accepted  in  satisfaction  of  all 
the  money  to  be  levied,  we  do  not  think  that  any  irregularity  in  the 
execution  could  be  taken  advantage  of  by  the  sheriff,  or  those  acting 
under  the  sheriff,  so  as  to  enable  them  to  set  up  the  validity  of.  the 
second  warrant,  subsequently  granted,  when  the  sheriff  had  in  his  hands 
money  amply  suflScient  to  satisfy  the  judgment  creditor.  Now,  we  think 
that  there  was  suflScient  evidence,  adduced  by  Gregory  the  plaintiff,  to 
prove  that  after  an  execution  de  facto,  under  the  warrant  directed  tc 
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Emanuel  Jones,  the  plaintiff  paid  to  the  sheriff,  and  the  sheriff  received 
from  the  plaintiff,  the  whole  of  the  money  to  be  levied  in  satisfaction 
of  the  writ  and  the  warrant.  Without  considering  how  far  Edward 
Lewis,  under  *the  circumstances  proved,  was  justified  in  entering 
the  plaintiff's  house,  there  can  be  no  doubt  that  Emanuel  Jones 
was  constituted  the  agent  of  the  sheriff  to  make  the  levy :  and  there 
was  evidence  that  a  payment  at  his  office,  in  the  manner  proved,  was 
to  be  considered  a.  payment  to  him,  and  to  the  sheriff.  If  what  was 
then  done  could  not  be  enough  to  discharge  the  execution  and  protect 
the  plaintiff  from  a  fresh  execution,  the  subjects  of  this  country, 
against  whom  a  judgment  has  been  obtained,  and  whose  goods  have  been 
taken  under  a  fi.  fa.,  would  indeed  be  in  a  very  deplorable  condition. 
The  plaintiff  repeatedly  offered  to  pay  the  man  in  possession  the  full 
amount  of  the  demand,  but  was  told  that  he  must  send  the  money  to 
the  office  of  the  bailiff  named  in  the  warrant,  who  would  give  a  dis- 
charge under  which  the  execution  would  be  withdrawn.  It  was  proved 
that,  by  the  invariable  course  of  proceeding  in  the  office  of  the  sheriff 
of  Middlesex,  this  is  the  course  in  which  executions  are  paid  off  and 
satisfied ;  and  no  other  mode  of  paying  off  an  execution  under  a  fi.  fa. 
has  been  suggested.  The  money  was  not  actually  paid  to  Emanuel 
Jones  in  person,  because  he  was  ill  in  bed ;  but  it  was  paid  at  his  office 
to  his  clerk  and  agent,  who  was  in  possession  of  'his  books  and  papers 
as  bailiff,  and  was  employed  and  authorized  by  him  to  conduct  the  exe- 
cution, and  to  receive  the  money.  Edward.  Lewis  further  swore  that 
he  had  actually  paid  over  the  money  immediately  to  Emanuel  Jones ; 
but  the  payment  to  Edward  Lewis,  under  the  circumstances  proved,  is, 
we  conceive,  evidence  of  a  payment  to  the  sheriff;  and  we  think  that 
the  jury  were  justified  in  finding  for  the  plaintiff  the  issue  taken  by  the 
rejoinder. 

Mr.  ChaniberB  complained  likewise  of  misdirection  in  respect  of  an 
observation  made  by  the  Judge  at  the  trial  '^respecting  an  execu-  r^cof^q 
tion  under  a  capias  ad  satisfaciendum.  Had  the  Judge  stated  ^ 
that  a  payment  to  the  officer  who  executes  such  a  writ  would  render  the 
sheriff  liable,  this  could  not  be  considered  a  direction,  in  point  of  law, 
upon  any  issue  joined,  which  of  itself  would  entitle  the  defendant  to  a 
new  trial ;  but  in  truth  the  Judge  was  only  pointing  out  to  the  jury  the 
lamentable  condition  of  the  party  subject  to  a  second  execution  under 
a  fi.  fa.  after  the  sheriff  has  received  the  money ;  and  he  observed  that 
the  same  alarming  principle  might  be  extended  to  an  execution  under  a 
capias  ad  satisfaciendum. 

The  last  ground  of  the  application  was  that  the  damages  were  exces- 
sive. We  have  already  expressed  an  opinion  that,  as  far  as  the  sheriff 
is  concerned,  the  verdict  ought  not  to  be  disturbed  on  account  of  the 
damages ;  and  to  this  opinion  we  adhere.  If  the  second  execution  had 
been  put  in  merely  by  mistake,  or  with  a  view  bond  fide  to  try  any 
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question  which  might  fairly  have  been  tried  between  the  sheriff  and 
the  plaintiff,  we  should  have  thought  the  damages  excessive  against  the 
sheriff,  as  they  greatly  exceed  the  pecuniary  loss  sustained ;  and,  not- 
withstanding our  reluctance  to  interfere  with  the  amount  of  discre- 
tionary damages,  we  should  have  been  inclined  to  submit  the  case  to 
another  jury.  Sheriffs  acting  bon&  fide  are  entitled  to  and  will  always 
receive  the  protection  of  the  Court.  But  in  now  dealing  with  this  part 
of  the  application  we  must  consider  that  the  action  is  without  defence, 
and  that  the  money  had  been  paid  to  the  sheriff  under  the  first  execu- 
tion before  the  second  warrant  was  granted.  We  must  likewise  remembei 
that,  before  the  second  warrant  was  granted,  the  sheriff,  or  those  who 
*^701  '^P^®^®^^  ^^^  sheriff,  well  *knew  that  the  money  had  been  paid 
-'  at  the  oflfice  of  the  bailiff  in  the  usual  ^course  of  dealing,  and  that 
a  discharge  had  been  given,  and  notice  had  been  served  on  the  attorney 
of  the  judgment  creditor  that  the  money  was  ready  for  him.  It  is 
quite  clear  that,  in  the  attendances  before  the  Judge,  when  application 
was  made  by  summons  to  enlarge  the  time  for  returning  the  writ,  all 
these  facts  must  have  been  disclosed  and  discussed.  Was  it  not  then 
the  duty  of  the  sheriff  to  have  immediately  paid  the  amount  of  the  levy 
to  Baker,  as  was  afterwards  done  after  the  second  levy,  and  to  have 
proceeded  against  Emanuel  Jones  or  his  sureties?  Instead  of  this,  the 
sheriff,  without  any  request  from  Baker,  spontaneously  granted  the 
second  warrant  to  Slowman,  not  even  giving  notice  to  Gregory  that 
such  a  step  was  to  be  taken.  What  fair  question  was  there  to  be  tried 
between  the  sheriff  and  Gregory  ?  The  sheriff  could  only  seek  to  take 
advantage  of  some  irregularity  in  his  own  officer,  as  that  Emanuel  Jones 
was  not  actually  present  at  the  moment  when  Edward  Lewis  entered 
Gregory's  house,  or  that  Emanuel  Jones  was  not  actually  present  in 
his  office  when  the  money  was  paid  to  his  clerk.  If  such  points  when 
taken  are  found  untenable,  ought  the  remedy  of  the  party  who  suffers 
from  them  to  be  confined  to  the  pecuniary  loss  sustained  ?  The  jury 
appear  to  have  thought  that  this  was  a  case  in  which  the  process  of  the 
Court  had  been  abused,  and  a  gross  outrage  was  committed  under  the 
forms  of  law.  We  cannot  say  that  they  were  wrong  in  coming  to 
this  conclusion ;  and  if  they  were  right  we  should  not  be  justified  in 
interfering,  on  behalf  of  the  sheriff,  with  the  amount  of  compensation 
which  they  have  awarded  in  the  exercise  of  their  constitutional  functions. 
But,  possibly,  a  "^different  question  may  present  itself  when  the 
application  is  made  on  behalf  of  Slowman,  the  officer,  who  does 
not  appear  to  be  implicated  in  the  aggravations  which  might  justify  the 
amount  of  damages  as  against  the  sheriff.  It  has  been  said  that  in  an 
action  of  tort  against  several  defendants,  who  have  taken  different  parts 
in  the  transaction,  the  measure  of  damages  ought  to  be  the  sum  which 
ought  to  be  awarded  against  the  most  guilty  of  the  defendants.  But, 
as  our  suggestion  that  a  nolle  prosequi  should  be  entered  as  to  Slowman 
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has  not  been  accepted,  we  wish  to  afford  an  opportunity  for  discussing 
whether  there  be  such  a  doctrine,  and  how  far  it  applies  to  the  present 
case.  We  therefore  grant  to  Slowman  a  rule  to  show  cause  why  there 
should  not  be  a  new  trial,  on  the  grodid  that  the  damages  are  exces- 
sire,  and  on  that  ground  only.  Rule  nisi  granted. 

The  plaintiff  having  come  to  an  arrangement  with  Slowman,  by  which 
the  damages  were  not  to  be  levied  against  him,  no  further  proceedings 
were  taken  on  the  rule,  which  consequently,  in  the  course  of  the  follow- 
ing term  (Hilary  1858),  dropped.  The  writ  of  error  by  the  other 
defendants  is  still  pending. 


♦THE  QUEEN,  on  the  prosecution  of  THE  COMPANY  OF 
PROPRIETORS  OF  THE  GRANTHAM  CANAL  NAVI- 
GATION, V.  THE  AMBBRGATE,  NOTTINGHAM,  AND  BOS- 
TON,  AND  EASTERN  JUNCTION  RAILWAY  COMPANY. 


[*872 


to  eomplete  a  rmilway  pamiant  to  an  Act  incorporating  itat  8  A  9  Vict  c.  I8w 
Betarn,  inter  alia»  that  the  undertaking  was  one  to  be  carried  into  effect  by  meani  of  a  capital 
to  be  rabieribcd  by  the  promoters,  and  that  the  capital  had  not  been  rabeoribed  for  under  a 
contract,  pnrtnant  to  itat  8  A  9  Viet  c  18,  •.  16,  nor  conld  4he  defendant!  then  or  at  any 
tSae  proovra  it  to  be  eo  rabeeribed  for.  Plea,  by  way  of  eatoppel,  that  defendante  had  taken 
the  lands  of  a  third  party  named,  on  pari  of  the  line,  in  exercise  of  the  eompnlsory  powers. 
Demurer.  Held,  that  the  return  was  good,  as  it  showed  that  a  oompliaooe  with  the  eowsml 
in  the  writ,  which  would  necessitate  the  exercise  of  the  compulsory  powers,  would  be  illegal. 
Held,  also,  that  the  plea  of  estoppel  was  bad,  as  the  matter  disclosed  by  it  was  res  inter  aliea 


Manbamus.  The  writ  recited  the  provisions  of  « The  Ambergate, 
Noitinghaiii,  and  Boston,  and  Eastern  Junction  Railway  Act,  1846" 
(9  k  10  Vict.  0.  dv.,  local  and  personal,  pablic).  That  Act>  reciting, 
in  the  nsnal  form,  that  the  making  of  a  railway,  therein  described,  would 
be  for  the  public  benefit  and  that  the  promoters  were  willing  to  make  it, 
and  reciting  the  Nottingham  Canal  Act  (32  6.  8,  c.  100),(a)  and  the 
Grantham  Narigation  Acts  (88  G.  8,  c.  94,(ft)  and  87  Geo.  8,  c.  80(c)), 
and  that  the  Nottingham  Canal  ^Company  and  the  Company  1-^070 
of  Proprietors  of  the  Grantham  Canal  Navigation  were  desirous  '- 

(a)  **  For  making  and  maintaining  a  narigable  eaaal  fh>m  the  Cromford  Chaal,  in  the  county 
of  Nottingham,  to  or  near  to  the  town  of  Nottingham  and  to  the  rirer  Trent^  near  Nottingham 
Treat  Bridge;  and  also  certain  collateral  cuts  therein  described,  from  the  said  intended  canal." 

(6)  "  For  making  and  maintaining  a  navigable  canal  lh>m  or  nearly  fh>m  the  town  of  Grant- 
bam,  in  the  county  of  Lincoln,  to  the  rirer  Trent,  near  Nottingham  Treat  Bridge;  and  also  a 
eoUateral  cat  Arom  the  said  intended  canal,  at  or  near  CropweU  Butler,  to  the  town  of  Bingham, 
both  in  the  county  of  Nottingham." 

(c)  *'  For  enabling  the  Company  of  Proprietors  of  the  Qnntham  Canal  Narigation  to  finish 
and  eomplete  the  same,  and  the  collateral  cut  to  oommunieate  therewith ;  aad  for  amending  the 
Act  of  Pariiament,  passed  in  the  thirty-third  year  of  His  present  Mi^esty,  for  making  and  maia- 
tsiniaff  the  said  eaaal  and  eollat«al  oat" 
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that  the  railway  should  be  worked  in  common  with  their  canals,  and 
that  the  Canal  Companies  should  be  thereafter  consolidated  with  the 
intended  Railway  Company,  incorporated  <<  The  Companies  Clauses 
Consolidation  Act,  1845"  (8  &  9  Vict.  c.  16),  <«The  Lands  Clauses 
Consolidation  Act,  1845"  (8  &  9  Vict.  c.  18),  and  <<  The  Railways 
Clauses  Consolidation  Act,  1845"  (8  &  9  Vict.  c.  20),  so  far  as  consist- 
ent with  that  Act.  The  Act  then  incorporated  the  promoters  (the 
now  defendants)  for  the  purpose  of  making  the  line,  in  the  usual  terms. 
The  writ  recited  enactments  in  that  Act,  that  the  capital  of  the  Com- 
pany should  be  1,900,0002.,  and  authorizing  them  to  borrow  on  mortgage 
683,0002. ;  that  the  compulsory  powers  for  the  purchase  of  land  were 
not  to  be  exercised  after  three  years  after  the  passing  of  the  Act ;  and 
that  the  period  for  completing  the  works  was  to  be  five  years ;  after 
which  period  the  powers  of  the  Company  should  not  be  exercised,  except 
as  to  so  much  of  the  line  as  should  then  be  completed,  and  except  also 
as  to  the  said  Nottingham  and  Grantham  Canals  and  all  works  belong- 
ing thereto.  The  writ  then  recited  further  provisions  of  this  Act  as 
follows.  «<And  reciting  that  the  capital  of  the  Nottingham  Canal 
Company  consists  of  the  sum  of  75,0002.  divided  into  500  shares  of  the 
original  value  of  1502.  each ;  And  that  the  capital  stock  of  the  Com- 
pany of  Proprietors  of  tho  Grantham  Canal  Navigation,  otherwise 
MnA-i  *^^^^^^  ^^  the  now  reciting  Act  the  Grantham  Canal  Company, 
^  originally  consisted  of  the  sum  of  75,0002.  divided  into  750  shares 
of  the  value  of  1002.  each,  which  capital  was,  under  the  powers  of  the 
said  act"  (87  G.  8,  c.  80),  <<  increased  to  the  sum  of  112,5002.  by  the 
conversion  of  the  said  shares  into  shares  of  1502.  each  ;  And  reciting 
that  tiil  calls  had  been  paid  upon  the  shares  in  the  said  canal  Compa- 
nies, with  the  exception  of  one  share  in  the  said  Grantham  Canal  Com- 
pany which  had  been  forfeited  for  non-pl&yment  of  calls ;  and  each  of 
the  said  shares  in  th^  Nottingham  Canal  Company  was  then  of  the 
value  «f  2252.,  and  each  of  the  said  shares  in  the  Grantham  Canal  Com- 
pany was  then  of  the  value  of  1602. :  It  is  enacted  that,  from  and 
immediately  after  the  opening  of  the  railway  between  Ambergate  and 
Grantham  for  public  use,  the  Company,  thereby  incorporated,  should 
be  liable  to  pay  to  the  committee  of  management  for  the  time  being  of 
the  Nottingham  Canal  Company,  for  the  use  of  the  persons  who,  at  the 
time  of  the  opening  of  the  railway  between  Ambergate  and  Grantham, 
should  be  proprietors  of  the  Nottingham  Canal,  the  sum  of  2252.  for 
and  in  lieu  of  each  share  in  the  Nottingham  Canal,  and  should  also  be 
liable  to  pay  to  the  committee  of  management,  for  the  time  being,  of 
the  Grantham  Canal  Company,  for  the  use  of  the  persons  who,  at  the 
time  of  the  opening  of  the  railway  between  Ambergate  and  Grantham, 
should  be  proprietors  of  the  Grantham  Canal,  the  sum  of  1602.  for  and 
in  lieu  of  each  share  (including  the  said  forfeited  share)  in  the  Gran- 
tham Canal.     And   the  Company,  thereby  incorporated,  should,  and 
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they  were  thereby  required,  to  pay  the  same  several  sums  to  the  said 
committee  of  management,  for  the  time  being,  respectively,  within  six 
*ealendar  months  from  the  opening  of  the  railway  between 
Ambergate  and  Grantham  for  public  use,  but  without  interest  in 
the  mean  time :  and,  in  the  event  of  the  said  several  sums  not  being 
paid  within  the  period  and  in  manner  aforesaid,  the  sums  which  should 
remain  unpaid  should  be  deemed  a  debt  or  debts  due  from  the  Company, 
thereby  incorporated,  to  The  Nottingham  Canal  Company  and  Ghran- 
tham  Canal  Company  respectively,  and  should  be  recoverable  with 
interest  at  5{.  per  cent,  per  annum,  either  in  one  or  in  several  sums,  in 
any  of  Her  Majesty's  Courts  of  record  at  Westminster.  And  it  was 
further  enacted  that,  in  addition  to  the  said  sum  of  1,900,0002.  which 
the  Company  were  thereinbefore  authorized  to  raise,  they  might  also 
create  such  number  of  additional  shares  as  might  be  necessary  for  the 
purpose  of  allotting  shares  in  the  capital  or  joint  stock  of  the  said  Com- 
pany to  the  several  proprietors  of  shares  in  the  canal  Companies  who 
might  have  elected,  or  who  might  elect,  to  take  such  shares,  and  for  thtf^ 
purpose  of  raising  money  to  pay  to  the  proprietors  of  shares  in  the 
canal  Companies,  who  may  not  elect  to  take  shares  in  the  capital  or 
joint  stock  of  the  Company  thereby  incorporated,  the  respective  sums 
of  2752.  and  160Z.,  for  the  several  shares  in  the  canal  Companies,  in 
respect  whereof  shares  in  the  capital  or  joint  stock  of  the  Company, 
th^eby  incorporated,  might  not  have  been  or  might  not  be  taken ;  and 
the  additional  shares  so  created  by  the  Company  should  be  deemed  to 
be  and  form  part  of  th^  capital  of  the  Company.  And  it  was  further 
enacted  that,  in  case  you,  the  said  Company,  should  by  the  .creation  of 
additional  shares,  as  in  the  now  reciting  Act  before  mentioned,  increase 
your  capital  beyond  the  sum  of  1,900,0002.  thereinbefore  authoriEed 
to  be  ^raised,  it  should  be  lawful  for  you,  in  every  such  case,  to 
borrow  on  mortgage  or  bond,  in  addition  to  the ,  said  sum  of 
633,0002.,  which  you  were  thereinbefore  authorized  to  borrow,  any 
further  sum  not  exceeding  in  amount  one  third  part  of  the  said  increased 
capital  *  Provided  nevertheless,  that  no  part  of  such  additional  sum 
should  be  borrowed  as  aforesaid,  until  the  shares  for  raising  such 
increased  capital  should  have  been  created  and  issued,  and  one-half 
part  of  the  capital,  to  arise  therefrom,  or  to  be  represented  thereby, 
should  have  been  paid  up,  either  actually,  or  by  allotment  of  such 
shares  in  lieu  of  paid  up  shares  in  the  canal  Companies :  Provided  also, 
that,  during  such  time  as  any  mortgage  debt,  which  might  be  owing 
hj  the  said  canal  Companies  at  the  time  of  the  execution  of  the  said 
conveyances,  should  remain  owing  and  unpaid,  the  amount  of  such  debt 
should  be  taken  into  account  as  part  of  the  additional  sum  which  the 
Company  thereby  incorporated  were  authorized  to  borrow  as  aforesaid, 
and  in  satisfaction,  to  that  extent,  of  the  power  to  borrow  the  same, 
as  by  the  now  reciting  Act,  reference  being  thereto  had,  will  more 
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folly  and  at  large  appear."  The  writ  then  contained  anggestions  :  that 
it  was  daly  ordered  by  a  warrant,  made  ander  the  powers  of  stat.  11  k 
12  Viet.  c.  8,  that  the  time  for  making  the  line  should  be  extended  for 
two  years,  and  also  that  the  time  for  the  exercise  of  the  compulsory 
powers  for  the  purchase  of  lands  should  be  extended  for  two  years : 
that  a  portion  of  the  line  from  Grantham  so  far  as  a  place  called  Bui- 
well,  lying  between  Nottingham  and  Ambergate,  was  completed,  and 
opened  for  traffic  and  used  by  the  defendants :  Tet  that  the  execution 
of  the  rest  of  the  works  necessary  for  completing  the  works  from 
i^tyjj-i  Ambergate  to  Grantham  had  been  delayed.  And  ^suggestions : 
^  that  the  Company  had  funds  and  means  of  completing  the  line, 
but  that  it  could  not  be  done  within  the  time  given  by  the  Acta,  and 
by  the  warrant,  unless  begun  without  delay :  that  The  Company  of 
I^oprietors  of  the  Grrantham  Canal  Navigation  had  an  interest  in  the 
completion  of  the  line,  because  the  defendants  "  would  be  more  liable 
to  pay  the  said  Company  of  Proprietors  of  the  Grantham  Canal  Navi- 
gation within  six  months  from  the  opening  thereof  the  sum  of  money 
specified  in  the  first-mentioned  Act ;"  and  that  Henry  Thompson,  a 
resident  on  the  proposed  line,  was  also  interested :  And  that  application 
had  been  made  to  the  defendants  to  proceed  with  their  works.  The 
writ  then  commanded  the  defendants  <<to  complete  the  said  line  of 
railway"  in  pursuance  of  their  Act. 

Return  (so  far  as  is  material  to  the  points  reported):  <<That  we 
have  never  been  able,  and  are  not  able,  to  procure  the  whole  of  the 
said  capital  or  sum  of  1,900,0002.,  in  the  said  writ  mentioned,  to  be 
subscribed  for ;  and  that  it  has  not  all  been  subscribed  for,  according  to 
the  statute  in  such  case  made  and  provided:"  and  that  the  total  length 
of  the  authorized  line  is  90  miles,  whereof  the  portion  between  Amber- 
gate and  Grantham  is  86|  miles:  ««and  that  the  undertaking*'  i^utho- 
rized  by  the  Act  «<is  an  undertaking  intended  to  be  carried  into  effect 
by  means  of  a  capital  to  be  subscribed  by  the  several  persons  and 
corporations  promoters  thereof;  and  that  the  said  sum  of  1,900,0002. 
was  and  is  the  whole  of  the  capital  or  estimated  sum  for  defraying  the 
expenses  of  the  said  undertaking  in  pursuance  of  the  said  Act ;  and 
that  the  said  last-mentioned  sum  had  not  at  the  teste  or  coming  of  the 
said  writ  or  at  any  time  since  been,  nor  is  it  now,  subscribed  under 
*Q7$n  c<>^*^*<5*  binding  the  parties  thereto,  or  *any  party  thereto, 
^  their  or  his  heirs,"  &c.,  "  for  payment  of  the  several  sums  by 
them  respectively  subscribed,  or  otherwise  howsoever." 

The  prosecutors  pleaded  to  this  return  twenty-two  pleas.  Eighteen 
of  those  pleas  led  to  issues  of  fact.  The  third,  eleventh,  and  fifteenth 
pleas  were  specially  demurred  to,  as  being  argumentative  traverses  of 
allegations  in  parts  of  the  return  not  above  set  out. 

It  is  not  considered  necessary  to  set  out  these  pleas,  which  were  very 
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ToluminoBB,  and  iiiTolved  no  point  of  general  importance;  and  the 
irgument  relating  to  them  is  omited. 

Plea  12.     <<  That  the  defendants  onght  not  to  be  admitted  or  received 
to  make  or  plead  so  mnch  of  the  said  retam  as  alleges  that,"  &c.  (the 
part  of  the  retnm  above  set  forth),  <<  because  the  plaintiffs  say  that," 
&c.     The  plea  then  showed  that  the  c|®fendants  had  taken  lands  from 
certain  persons  (named  in  the  plea)  who  had  refused  to  treat,  and  had 
caused  the  compensation  of  these  persons  to  be  assessed,  as  if  in  exer- 
cise of  the  compulsory  powers  given  them  by  the  Act:  verification:, 
u wherefore  they  pr^y  judgment  if  the  defendants  ought  to  be  admitted, 
or  received,  against  their  said  act  so  by  them  done  as  in  this  plea; 
aforesaid,  to  make  or  plead  that  part,  or  any  portion  of  that  part,  of 
the  said  return,  in  the  introductory  part  of  this  plea  mentioned." 
Demurrer  (assigning  causes  which  it  is  unnecessary  to  notice).   Joinder. 
The  demurrers  were  argued  in  last  Michaelmas  term.(a) 
TTiUes,  for  the  defendants. — It  most  for  the  present  *be  ri^q7Q 
taken  that,  according  to  the  decision  of  the  majority  of  this  ^ 
Court  in  Begina  v.  York  and  North  Midland  Railway  Company,  anti, 
p.  178,  the  writ  is  good.     The  part  of  the  return,  to  which  the  12th. 
plea  is  pleaded,  is  a  good  answer.     The  Lands  Clauses  Consolidation. 
Act,  1845  (8  &  9  Vict.  c.  18),  s.  16,  enacts  that,  «<  Where  the  under- 
taking is  intended  to  be  carried  into  effect  by  means  of  a  capital  to  be; 
subscribed  by  the  promoters  of  the  undertaking,  the  whole  of  the. 
capitri  or  estimated  sum  for  defraying  the  expenses  of  the  undertaking 
shall  be  subscribed  under  contract  binding  the  parties  thereto,  their 
heirs,  executors,  and  administrators,  for  the  payment  of  the  several 
sums  by  them  respectively  subscribed,  before  it  shall  be  lawful  to  put 
in  force  tl|e  powers  of  this  or  the  special  Act,  or  any  Act  incorporated, 
therewith,  in  relation  to  the  compukory  taking  of  land  for  the  purposes 
of  the  undertaking."    That  provision  is  incorporated  with  the  special 
Act  in  the  present  case*     It  is  therefore  unlawful  for  the  defendants 
to  take  any  lands  by  compulsion.     It  is  not  practicable  to  make  a  line 
without  the  aid  of  these  powers :  and  no  peremptory  mandamus  will 
be  issued  commanding  what  is  illegal  or  impossible ;  Regina  v.  London 
and  North  Western  Railway  Company,  ant^  p.  199,  note(a)«     Then  ^ 
the  12th  plea  is,  by  way  of  estoppel,  that  the  defendants  did  exercise 
their  compulsory  powers  against  certain  persons  named.     These  per- 
sons did  not  make  the  objection ;  if  they  had,  it  must  have  prevailed. 
Perhaps  they  may  even  yet  recover  the  land  taken,  if  they  will  restore 
the  price.     [Erlb,  J.,  referred  to  Doe  dem.  Payne  v.  The  Bristol  and 
Exeter  Railway  Company,  6  M.  jt  W.  820. f]     However  that  may  be, 
at  most  ^the  estoppel  can  only  be  between  the  defendants  and  r^^ooA 
tboBe  persons.     The  landowners  along  the  uncompleted  portion  ^ 
of  the  line  cannot  be  prevented  from  taking  the  objection. 

(4)  Morember  29.    Before  Lord  Campbbll,  C.  J.,  Colmvdqe,  WiemiAH,  and  Erlb,  Js. 
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Sir  F.  KeUy^  Solioitor-Oeneral,  contri. — ^Tbe  defendants,  after  eze^ 
eising  their  powers  for  several  years,  and  making  so  large  a  proportion 
of  their  line,  cannot  be  permitted  to  say  that  they  have  been  acting 
illegally  throughout.  The  plea  shows  that  in  one  particular  instance 
they  have  used  their  compulsory  powers ;  but  the  return,  stating  that 
the  line  is  open  for  many  miles,  shows  that  they  must  have  done  so  in 
many  instances.  [Lord  Campbell,  C«  J.-i.We  certainly  assumed,  in 
Begina  v.  London  and  North  Western  Railway  Company,  ant^  p.  199, 
note  (a),  that  a  railway  cannot  be  made  without  exercising  the  compul- 
sory powers.  Our  doctrine  there  was  that,  on  mandamus,  Nemo  tenetur 
ad  impossibilia ;  and  that  to  make  a  railway  after  the  expiring  of  the 
compulsory  powers  was  impossible.] 

Wille9  was  heard  in  reply.  Our.  adv.  vnft. 

Lord  Cahpbbll,  C.  J.,  in  this  term  (January  27th))  delivered  the 
judgment  of  the  Court. 

Assuming  the  writ  of  mandamus  in  this  case  to  be  good  upon  the 
face  of  it,  we  are  of  opinion  that  there  is  a  sufficient  answer  to  it  in 
the  return,  that  the  whole  of  the  capital  or  sum  of  1,900,0001.  has  not 
been  subscribed  for,  and   that  the  Company  have   never  been  able, 
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and  *are  not  able,  to  procure  the  whole  of  the  said  capital  or 
sum  of  1,900,0002.  to  be  subscribed  for,-  and  that  it  has  not  all 
been  subscribed  for,  according  to  the  statute  in  such  case  made  and 
provided,  with  other  allegations  to  the  same  effect.  This  mandamus,  in 
substance,  commands  the  Company  to  exercise  the  compulsory  powers, 
conditionally  conferred  upon  them,  to  purchase  land,  and  thus  to  make 
and  complete  the  portion  of  the  line  of  railway  between  Ambergate 
and  Bulwell.  They  answer,  that  they  are  forbidden  to  exercise  these 
powers  by  stat.  8  A  9  Vict.  c.  18,  s.  16,  and  show  that,  without  any 
default  on  their  part,  they  have  never  been,  and  are  not,  in  a  situatioo 
lawfully  to  exercise  these  powers.  If  so,  they  are  as  little  able  to 
obey  the  writ  as  if,  by  effluxion  of  time,  their  compulsory  powers  had 
expired ;  in  which  case  it  has  been  determined  that  a  mandamus  to 
make  and  complete  a  railway  ought  not  to  be  granted ;  Begina  v.  The 
London  and  North  Western  Railway  Company,  antd,  p.  199,  note  (a). 
The  only  answer  to  this  part  of  the  return  is  the  12th  plea,  which  is 
pleaded  by  way  of  estoppel,  that  the  defendants  ought  not  to  be  ad- 
mitted to  make  so  much  of  the  return,  because  the  Company  had  acted 
under  the  compulsory  clauses  in  another  part  of  the  line,  in  an  instance 
set  out,  where  an  arbitration  had  taken  place  in  the  form  prescribed  by 
the  statute.  But  this  was  re9  inter  dlio$  acta^  and  cannot  operate  as  an 
estoppel  between  the  prosecutors  and  the  defendants.  If  a  peremptory 
mandamus  were  to  go,  it  would  order  that  to  be  done  which  is  illegal. 
The  landowners,  between  Ambergate  and  Bulwell,  might  clearly  con- 
*^821  ^^^  ^^^  ^^f^^  ^^  ^^^  railway  Company  to  give  the  notices,  or  *to 
^  take  any  compulsory  proceeding,  for  the  purpose  of  obtaining 
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the  land  necessary  for  making  and  completing  the  railway.  It  has 
been  supposed  that  landowners  might  question  the  title  of  the  Com- 
pany, under  stat.  8  &  9  Vict.  c.  18,  s.  16,  even  after  the  Company 
have  got  possession  of  the  land :  and  there  can  be  no  doubt  that,  till 
the  whole  of  the  capital  has  been  duly  subscribed  in  the  manner 
required,  they  might  treat  the  notices  of  the  Company  requiring  the 
land  as  nullities.  Under  these  circumstances,  we  think  that  there 
ought  to  be  judgment  on  the  demurrer  to  the  12th  plea  for  the  de- 
fendants. 

With  respect  to  the  demurrers  to  the  8d,  11th  and  16th  pleas, 
pleaded  to  other  parts  of  the  return,  we  think  there  ought  to  be  judg- 
ment for  the  prosecutor ;  as  these  pleas  are  under  stat.  4  Ann.  c.  16, 
and  stat  1  W.  4,  c.  21,  and  as  they  may  be  considered  pleas  in  confes- 
sion and  avoidance.  But,  as  the  judgment  already  given  is  a  bar  to  the 
prayer  for  a  peremptory  mandamus,  we  do  not  think  it  necessary  to 
enter  more  at  length  into  these  pleas :  and  we  give  judgment  upon 
them  for  the  prosecutors. 

Judgment  for  the  defendants  on  the  12th  plea ;  for  the  Crown 
on  the  3d,  11th  and  15th  pleas.(a) 

(a)  See  Regina  v.  Great  Weitern  Railway  Companji  ante,  p.  253. 


*In  the  matter  of  a  plaint,  MICHAEL  WALSH,  plaintiff,  and  ^^^^ 
ALEXANDER  CONSTANTINE  lONIDES,  defendant-  ^ 

Jan.  12. 

Pl^Bi  in  the  eoanty  ooart  of  L.,  by  leave  of  tbe  Jadge  (under  itat.  9  A  10  Viet.  o.  95,  s.  60), 
against  a  defendant  not  reiident  in  tbe  jariediction.  Tbe  partionburs  were,  for  not  deliyering 
a  cargo  of  corn  bought  by  plaintiff  of  defendant  by  a  contract  in  writing.  On  a  mle  for  a 
prohibition,  it  appeared,  by  tbe  aflSdarita,  that  plaintiff,  at  L.,  within  tbe  Jnriediction,  made  a 
oootraet  with  a  broker,  who  profiMaed  to  act  for  defendant,  in  theie  terms:  ''Sold  tbe  cargo 
of  com,  per  T.,  now  at  Q.,  at  27«.  per  quarter,  including  cost,  freight,  and  insurance,  to  a  safe 
port  in  the  United  Kingdom.  Payment,  cash  in  exchange  for  shipping  documents  and  polii^ 
of  iaearanee."  Q.  waa  out  of  tbe  jurisdiction;  and  so  was  tbe  ship.  Plaintiff  requested 
that  the  ship  should  be  sent  to  J).,  a  port  also  out  of  the  Jurisdiction.  Defendant  sold  the 
cargo  to  another  person,  delivered  him  the  shipping  documents,  and  caused  the  cargo  to  ba 
deUrered  to  him.  Held,  that  the  non-delivery  of  tbe  cargo  was  a  breach  of  tbe  oontraot^  and 
a  eanse  of  aetion,  bat  out  of  tbe  Jurisdiotion  of  tbe  county  court;  and  that  the  rule  must  ba 
absolute  to  prohibit  proceeding  in  the  plaint  for  that  But  held,  that  the  non-^elirery  of  th« 
shipping  documents  was  also  a  breach  of  the  contract,  and  a  cause  of  act|on  within  the  jnria- 
dicUon,  and  that  tbe  rule  must  be  modified  so  as  to  allow  the  plaintiff  to  prooeed  for  that»  if 
the  Judge  in  his  discretion  thought  fit  to  amend  the  particulars. 

GowLiKa,  in  last  Michaelmas  term,  obtained  a  rule  for  a  prohibition, 
in  the  above  plaint,  against  Joseph  Pollock,  Esq.,  Judge  of  the  County 
Coart  of  Lancashire,  holden  at  Liverpool.     The  case  had  been  before 
Cbomptok,  J.,  at  Chambers,  who  had  referred  the  matter  to  the  Court 
From  the  affidavits  on  both  sides,  the  facts  appeared  to  be  as  follows. 
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The  defendant,  lonides,  was  a  merchant  resident  in  London,  a  part* 
ner  in  the  firm  of  lonides,  Sgouta  &  Company.  In  December,  ISSly 
the  defendant's  firm  were  owners  of  a  cargo  of  Indian  corn,  on  board 
the  ship  Thane  of  Fife,  which  was  chartered  for  a  voyage  from  (rahits 
to  Cork,  for  orders  to  any  safe  port  in  the  United  Kingdom,  and  which 
had  at  that  time  arrived  at  Queenstown,  Cork,  and  was  there  waiting 
orders.  The  defendant  was  in  communication,  by  electric  telegraph, 
with  Messrs.  Robert  Makin  &  Son,  brokers,  at  Liverpool,  concerning 
*the  sale  of  this  cargo.     He  had,  according  to  the  case  on  his 
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behalf,  authorized  them,  if  they  could  obtain  an  offer  within 


oertain  limits,  to  communicate  it  to  him  by  telegraph;  and,  if  he 
approved,  i>at  not  otherwise,  to  make  the  contract.  Messrs.  Robert 
Makin  &  Son,  understanding  their  authority  to  be  absolute,  made  and 
signed,  at  Liverpool,  a  contract  with  the  plaintiff*,  who  was  then  in  that 
town.  It  was  dated  2d  December,  1851,  and  addressed  <<  Michael 
Walsh,  Drogheda,"  and  was  in  the  following  terms.  <^  We  have  this 
day  sold  to  you,  for  ac.  of  Messrs.  lonides,  Sgouta  k  Company^  the 
cargo  of  Galatz  Indii^n  com,  per  Thane  of  Fife,  now  at  Queenstown, 
consisting  of  about  920  quarters,  at  the  price  of  27b.  per  quarter, 
including  cost,  freight  and  insurance',  to  a  safe  port  of  the  United 
Kingdom.  Payment,  cash  in  exchange  for  shipping  documents  and 
policy  of  insurance,  less  interest  equal  to  two  months  from  this  date. 
Commission  on  freight,  if  any,  to  be  deducted  from  invoice.  It  is 
understood  that,  if  the  cargo  is  not  reported  in  good  condition,  tne 
buyer  has  the  option  of  rejecting  it."  (Signed)  Robert  Makin  &  Son. 
Messrs.  Robert  Makin  &  Son  sent  a  copy  of  this  contract  to  the  defi  nd- 
ant  at  London  by  post  on  the  same  day,  and  informed  him  that  they 
had  written,  at  the  same  time,  to  Cork,  directing  that  the  cargo  should 
be  examined,  and  ordering  that,  if  it  was  reported  good,  the  vessel 
should  be  sent  to  Drogheda.  The  defendant,  before  he  received  t]«is 
letter,  had  himself  made  a  similar  contract,  by  which  he  sold  the  e^rgo 
to  other  persons.  He  returned  the  contract  note  to  Messrs.  Makin, 
and  refused  to  confirm  the  orders  sent  by  them  to  Cork,  on  behalf  of 
the  plaintiff*,  to  send  the  vessel  to  Drogheda.  He  delivered  the  shipping 
j^AOf-n  documents  to  the  parties  with  whom  he  had  made  *the  contract 
^  last  mentioned;  and  the  vessel  was  dispatched  according  to 
orders  of  these  parties.  After  this  the  plaintiff*  repeatedly  applied  to 
Messrs.  Makin  k  Son,  in  Liverpool,  for  the  cargo,  and  also  for  the 
shipping  documents,  but  got  neither.  By  leave  of  the  Judge  of  the 
County  Court,  he  issued  a  plaint  against  the  defendant  on  the  16th 
September,  1852.  The  following  were  the  particulars  delivered. 
"December  2,  1851.  To  damages  sustained  by  the  plaintiff  in  the 
defendant  not  delivering  a  cargo  of  Indian  corn,  bought  by  the  plain- 
tiff from  the  defendant  on  the  2d  December,  1851,  by  a  contract  in 
writing :  462.  0«.  Od*    To  plaintiff's  expenses  in  coming  from  Drogheda 
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in  Ireland  to  Liverpool,  to  obtain  delivery  of  the  above  cargo,  and,  not 
having  Bacceeded,  in  the  loss  of  time  in  finding  out  another  cargo  in 
lieu  of  the  above  cargo— 8/.  10«.  Od.     Total,  492.  lOt.  Od." 

MUtoard  now  showetl  cau8e.(a) — The  contract  was  made  in  Liverpool 
within  the  jarisdiction  of  the  County  Court ;  the  defendant  resides  in 
London  out  of  the  jurisdiction ;  but  the  Judge  has  given  leave  to  sue. 
This  he  is  authorised  to  do,  by  stat.  9  &  10  Vict.  c.  96,  s.  60,  if  the 
cause  of  action  arose  within  the  jurisdiction.  Therefore  the  whole 
question  comes  to  be,  What  is  the  cause  of  action  in  this  case  ?  The 
contract  is,  in  effect,  for  the  sale  of  the  shipping  documents.  As  the 
contract  was  made  in  Liverpool,  and  the  non-delivery  of  the  documents, 
which  ought  to  have  been  delivered,  was  a  breach  of  it  within  the  juris- 
diction, the  whole  cause  of  action  was  within  the  jurisdiction.  [Cromp- 
TOV,  J. — That  Vas  urged  before  me  at  Chambers ;  and  I  thought  r^^Qn/* 
there  was  great  weight  in  the  argument.  But  the  particulars  in  '- 
the  plaint  are,  not  for  the  omission  to  deliver  the  shipping  documents, 
but  for  not  delivering  the  cargo.]  Particulars,  in  such  a  proceeding 
as  a  plaint,  ought  to  be  construed  liberally;  and,  if  it  appear  what  was 
the  real  cause  of  action  intended,  a  mistake  in  describing  it  ought  not 
to  hurt.  The  particulars  clearly  show  that  the  plaintiff  was  suing  for 
a  breach  of  the  written  contract  of  2d  December,  1851.  Now,  on  this 
contract,  there  was  no  engagement  to  deliver  the  cargo.  If  the  vendor 
had  given  the  shipping  documents,  he  would  have  fulfilled  his  contract, 
though  the  master  of  the  ship  had  wrongfully  refused  to  deliver  the 
cargo.  That  being  so,  the  particulars,  which  by  misapprehension 
describe  what  is  not  a  breach  of  the  contract  or  a  cause  of  action,  must 
be  understood  as  referring  to  the  real  cause  of  action.  If  necessary, 
the  Judge  in  the  County  Court  would  amend  them. 

Cowling^  contri. — The  non-delivery  of  the  cargo  is  a  breach  of  this 
contract.  The  plaintiff  has  a  cause  of  action  for  that,  which  he  has 
accurately  described  in  his  particulars.  That  cause  of  action  accrued 
out  of  the  jurisdiction  of  the  County  Court  of  Liverpool ;  for  the  non- 
delivery was  at  Drogheda,  or  perhaps  at  Queenstown ;  the  argument 
on  the  other  side  is,  that,  inasmuch  as  there  was  or  might  have  been 
another  cause  of  action  arising  in  the  jurisdiction,  the  plaintiff  is  at 
liberty  to  say  that  he  meant  to  give  notice  of  such  other  cause  of 
action.  [Lord  Campbell,  C.  J. — Might  not  the  non-delivery  of  the 
shipping  documents  prove  in  substance  what  is  described  in  the  particu- 
lars, the  non-delivery  of  *the  cargo  under  the  contract  ?]  No.  r,^qo7 
The  contract  is  not  for  a  mere  sale  of  the  shipping  documents.  '- 
The  cargo  is  the  object  of  the  bargain.  The  shipping  documents  and 
policy  are  merely  accessary.  They  are  the  ordinary  means  by  which  a 
delivery  of  the  cargo  is  obtained,  or  an  indemnity,  if  it  is  damaged  by 
one  of  the  perils  insured  against.     Had  the  words  of  the  contract 

(a)  Befor*  Lord  Oampbbll,  0.  J.,  Oolsuoab,  Wmhtmaii,  and  Cromptoit,  Jg. 
VOL.  I.— 32  K.  *  B. 
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stopped  before  mentioning  the  terms  of  payment,  the  law  wonld  hare 
implied  a  contract  to  deliver  the  cargo ;  and  nothing  that  follows  takes 
away  that  implication.  The  contract  proceeds :  «<  Payment,  cash  in 
exchange  for  shipping  documents  and  policy  of  insurance."  That  stipu- 
lation is  for  the  benefit  of  the  vendor,  who  thus  has  prompt  payment  ; 
it  is  partly  also  for  the  benefit  of  the  purchaser,  and  may  give  rise  to 
a  contract  to  deliver  the  shipping  documents  and  policy  of  insurance  ; 
but  it  is  merely  ancillary  to  the  principal  subject  of  the  contract,  the 
delivery  of  the  cargo.  The  master  of  the  ship  is  not  bound  to  obey 
the  orders  ol  the  purchaser  to  proceed  to  any  particular  market.  If 
the  original  charterer  orders  him  to  another  market,  he  is  justified  in 
obeying  him,  though  the  shipping  documents  have  been  parted  with ; 
so  that,  if  the  cargo  is  withheld  from  the  purchaser,  his  possession  of 
the  shipping  documents  would  be  valueless ;  and,  where  the  cargo  has 
not  sustained  injury  by  a  sea  peril,  the  policy  also  is  valueless.  There- 
fore nominal  damages  only  could  be  recovered  on  a  breach  for  not  deli- 
vering the  documents :  the  substantial  damages  must  be  recovered  on  a 
breach  for  not  delivering  the  cargo,  which  is  the  substantial  cause  of 
action,  and  is  the  one  described  in  the  particulars.  .[^^^^^^^9  J- — 
There  have  been  many  actions  brought,  when  I  was  at  the  bar,  on  the 
^Q^o-|  ^supposition  that  the  whole  damages  might  be  recovered  on  the 
^  breach  for  not  delivering  the  shipping  documents.  Are  you  right 
in  saying  that,  supposing  the  cargo  to  be  withheld  by  the  master,  the 
purchaser  would  be  without  remedy  against  him  or  the  shipowner? 
Might  he  not  bring  trover  for  the  cargo  ?]  Probably  he  could,  as  the 
property  in  the  specific  cargo  might  vest  in  him  by  the  bargain  and  sale. 
But  the  contract  must  be  construed  to  be  to  deliver  the  shipping  docu- 
ments, and  to  take  the  proper  steps  to  procure  a  delivery  at  such  port 
within  the  United  Kingdom  as  the  purchaser  shall  appoint.  In  the 
present  case,  the  defendant  ordered  the  vessel  to  another  port  for  the 
express  purpose  of  preventing  the  plaintiff  from  getting  the  cargo. 
This  was  done  before  the  shipping  documents  were  refused.  The  ques- 
tion in  the  cause  on  the  merits  is,  whether  he  was  justified  in  doing  so: 
but  the  question  now  before  the  Court  is,  whether,  if  he  was  not  jus* 
tified,  that  ordering  the  cargo  to  another  port  was  a  breach  of  contract 
and  a  cause  of  action.  The  defendant's  position  is,  that  it  was ;  and 
the  subsequent  refusal  to  deliver  the  documents  which,  under  such  cir- 
cumstances at  least  were  valueless,  could  be  only  a  breach  for  which 
nominal  damages  would  be  recovered ;  and  not  in  substanoe  the  cause 
of  action  for  which  the  plaint  was  brought.  Our.  sdv.  vulL 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  term  (13th  Janu- 
ary), delivered  the  judgment  of  the  Court. 

This  was  an  application  for  a  prohibition  to  the  Judge  of  the  Oonnty 
Court  of  Liverpool.  And  we  think  the  rule  ought  to  be  made  absolute, 
but  with  modifications.     The  defendant  prays  for  a  general  prohibition 
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to  stay  *all  proceedings  upon  the  plaint.  We  are  extremely  reluc-  racoon 
tant  to  interfere  with  the  jurisdiction  of  a  county  court,  unless  ^ 
where  that  jurisdiction  is  clearly  exceeded ;  and,  if  it  be  so,  it  is  our 
bounden  duty  to  grant  a  prohibition.  In  the  present  case,  there  is  a 
suit  brought  in  the  County  Court  in  respect  of  a  contract,  whereby  it 
was  agreed  that  a  cargo  of  corn  on  board  a  ship  should  be  sold,  and 
that  it  should  be  delivered  at  any  port  in  the  United  Kingdom,  and  that, 
upon  handing  over  certain  shipping  documents  and  the  policy  of  insur- 
ance, the  price  should  be  paid.  In  point  of  fact,  the  contract  was  made 
at  Liverpool ;  and  at  Liverpool  there  was  a  demand  made  on  the  vendor 
to  hand  over  the  shipping  documents  and  policy  of  insurance.  He  did 
not  do  so ;  and  the  action  was  brought  by  the  purchaser  upon  that 
breach  of  the  contract.  But,  in  his  particular  of  demand,  he  states 
that  he  brings  the  action  for  the  non-delivery  of  the  cargo.  This  woold 
be  a  cause  of  action  not  arising  within  the  jurisdiction  of  the  County 
Court  of  Liverpool,  because  the  cargo  was  ordered  to  be  delivered  at 
Drogheda,  and  might  have  been  ordered  to  be  delivered  at  any  port  in 
the  United  Kingdom.  Nevertheless,  under  this  plaint,  it  b  possible 
that  the  plaintiff  might  proceed  for  a  cause  of  action  within  the  juris- 
diction of  the  County  Court  of  Liverpool,  for  not  having  handed  over 
to  him  <the  shipping  documents  with  the  policy  of  insurance :  the  con- 
tract was  made  in  Liverpool ;  and  that  breach  of  it  took  place  in  Liver- 
pool :  therefore  we  cannot  say  that  there  should  be  a  general  prohibi- 
tion to  proceed  on  the  plaint  which  has  been  brought  in  the  County 
Court  of  Liverpool.  There  are  ancient  authorities  to  show  there  r^toon 
may  be  a  partial  ^prohibition.  I  remember  those  authorities  *- 
being  acted  on  in  Dr.  Free's  Case,(a)  where,  in  a  suit  in  the  Ecclesias- 
tical Court  for  immoralities,  some  of  which  were  barred  by  the  Statute 
of  Limitations,  27  Geo.  8,  c.  44,  and  others  were  not  barred,  a  prohibi- 
tion was  granted  in  respect  to  all  tliat  were  barred  by  the  Statute  of 
Limitations.  Now,  we  think  the  proper  course  will  be  to  grant  the 
prohibition  against  proceeding  on  that  part  and  for  that  breach  which 
is  beyond  the  jurisdiction  of  the  County  Court ;  and,  therefore,  we 
think  the  rule  should  be  made  absolute,  prohibiting  the  plaintiff  from 
proceeding  npon  the  said  plaint  in  respect  of  the  breach  of  contract 
mentioned  in  the  particulars  to  the  said  plaint  annexed :  that  was  for 
not  delivering  th^  cargo.  Now,  this  will  allow  the  plaintiff,  although 
he  is  prohibited  from  proceeding  for  that  breach  of  what  was  contracted 
for  as  to  the  non-delivery  of  the  cargo,  still  to  proceed  under  this  plaint 
for  the  breach  of  contract  in  not  delivering  over  the  shipping  documents 
and  policy  of  insurance  at  Liverpool.  He  may  apply  to  the  Judge  of 
the  County  Court ;  and  the  Judge  of  the  County  Court,  in  his  discre- 
tion, may  allow  the  particulars  to  be  amended,  and  restricted  to  that 

(a)  Vrae  w.  Burgojn;  6  B.  A  C.  400  (B.  C.  L.  B.  toL  11);  6  B.  A  C.  638  (B.  0.  L.  B.  roL  18>. 


ddO  RE  WALSH.    H.  T.  1853. 

breach  of  the  contract  which  took  place  within  the  jurisdiction  of  the 
County  Court.    Therefore  the  rule  will  be  made  absolute  to  that  extent. 

Rule  absolute  accordingly. 
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A  deeUration  in  oovenuit  recited  that  plaintiflT  and  defendant  had  been  partoen  as  pnbliahan 
of  booki,  and  that  part  of  their  trade,  eaUed  the  Canvaeaing  Trade,  eonaiated  in  pabliahing 
hooks  in  numbers,  and  employing  traToUers  to  seU  sneh  books  by  oanYaasing  for  porrhnsere. 
By  ittdentnre,  dissoWing  the  partnership,  it  was  agreed  that  plaintiff  should  retain  the.wholo 
of  the  partnership  stock,  and  should  indemnify  defendant  against  all  liabilities,  and  pay  him 
a  large  sum  of  money.  Defendant  (inter  alia)  covenanted  not  directly  nor  indirectly  to  bo 
eoneemed  in  the  Canvassing  Trade  in  Iiondon  or  within  160  mOoi  of  the  General  Poet  Otteov 
nor  in  Dublin  or  Edinburgh  or  within  fifty  miles  of  either,  nor  in  any  town  in  Great  Britalm 
or  Ireland,  in  which  plaintiff  or  his  successors  might  at  the  time  have  an  establishment,  or 
might  have  had  one  within  the  six  months  preceding.  Breaches :  that  defendant  was  mgagod 
in  the  trade  within  160  miles  of  the  General  Post  Oflice,  and  also  in  Manchester  and  lilvor- 
pool,  in  which  towns  plaintiff,  at  the  time  of  the  breaches,  had  establishments.  Pleas,  to  both 
sets  of  breaches :  that  there  were  numerous  works  which  plaintiff  did  not  publish,  and  hsul  no 
intention  of  publishing,  and  that  many  such  might  be  published  with  advantage  to  the  pvblie^ 
by  defendant,  and  without  injury  to  plaintiff:  that  the  Canvassing  Trade  applied  to  all  auoh 
books  ,*  and  that  the  restraint,  as  to  the  Canvassing  Trade,  as  applicable  to  such  works,  was 
unreasonable:  verification.  Demurrer  (amongst  other  grounds),  becaase  the  plea  referred 
matter  of  law  to  the  jury. 

Held :  That  the  declaration  was  good,  it  not  appearing  that  the  restraint  was  unreaaoaablo. 
Held^atso,  that  thtf  pleas  Were  bad  in  substance,  as  the  facts  disclosed  did  not  show  that  the 
restraint  was  unreasonable.  Quart  whether,  if  the  facts  had  so  shown,  the  pleas  would  havo 
been  bad  in  form. 

Tt  is  not  a  general  rule  of  practice  that,  where  the  plea  traverses  an  allegation  in  the  dedaratton 
and  the  plaintiff  demurs  to  the  plea,  he  will  be  put  to  his  election  whether  the  demurrer  shaO 
be  set  aside  as  frivolous  or  the  allegation  be  struck  out:  though  this  will  be  done  if  the  plais. 
tiff's  pleading  appear  to  be  so  framed  as  to  entrap  or  unfairly  perplex  the  defendant 

So  held,  before  stat  16  A  16  Vict  c.  76. 

Covenant.  The  declaration  recited  that  plaintiff  and  defendant, 
<<  for  a  long  space  of  time,  to  wit,"  &c.,  <<  before  the  making  the  indenture 
thereinafter  mentioned,  carried  on  the  trade  or  business  of  publishers 
of  books  and  other  publications  in  copartnership,  and,  among  other 
parts  and  branches  of  the  said  trade  or  business,  a  certain  part  or 
branch  thereof  known  and  distinguished  as  the  Canvassing  Trade; 
which  said  part  or  branch  consisted  in  printing  and  publishing  works 
and  books  in  different  numbers,  parts,  or  divisions,  some  of  which  works 
and  books  consisted  of  the  works  of  deceased  authors  in  which  works 
copyright  had  ceased ;  and  employed  canvassers  or  persons  to  go  from 
house  to  house  to  solicit  and  obtain  purchasers  and  customers  for  the 
same.  And  plaintiff  and  defendant,  during  the  said  period,  ^ere  engaged 
in  the  said  Canvassing  Trade  in  and  throughout  the  different  cities, 
♦51QQ1  ^^^^^'  ^^^  places  *in  Great  Britain  and  Ireland ;  and  also  plain- 
^  tiff  and  defendant,  during  the  said  period,  were  wont  and  accus- 
tomed to  have  depdts  for  their  said  books  and  publications,  and  to 
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employ  persona  as  their  agents  for  the  purpose  of  carrying  on,  and  by 
means  of  such  agents  carried  on,  their  said  trade  or  business  of  pub* 
lishers  in  very  many,  to  wit,  thirty,  cities,  towns,  and  places  in  Great 
Britain  and  Ireland,  very  many  thereof,  to  wit,  twenty-five,  being  in 
England  and  Wales  at  a  greater  distance  than  one  hundred  and  fifty 
miles  from  the  General  Post  OflSce  in  London,  and  others  thereof,  to 
wit,  fiye,  being  in  Scotland  and  Ireland,  respectively,  at  a  greater 
distance  than  fifty  miles  from  the  cities  of  Edinburgh  and   Dublin 
respectively :  which  said  agents  not  only  sold  and  disposed  of  the  said 
books  and  publications  so  published  by  plaintiff  and  defendant,  but 
provided  and  supplied  the  said  canvassers  with  the  said  works  and  pub- 
lications, and  superintended  them  in  their  canvass ;  and  a  part  of  the 
property  of  the  said  partnership,  mentioned  in  the  said  indenture  and 
retained  by  plaintiff  as  hereinafter  mentioned,  consisted  of  works  or 
publications  provided  for  and  intended  to  be  sold  by  plaintiff  and  defend- 
ant as  such  copartners  in  the  said  part  or  branch  called  the  Canvass- 
ing Trade,  throughout  Great  Britain  and  Ireland,  and  plates,  stereo- 
types, and  other  materials  for  the  printing  and  illustrating  of  such 
works  and  publications;  and  also  in  part  of  books  and  publications 
in  the  possession  and  custody  of  the  said  several  agents  for  sale  by 
them  as  such  agents  for  plaintiff  and  defendant,  as  such  copartners  as 
aforesaid,  and  for  supplying  the  said  canvassers  on  their  account.    And 
thereupon,  to  wit,  on,"  &c.,  ««by  a  certain  indenture  made  between  the 
plaintiff  of  the  one  part  and  the  defendant  of  the  other  part"  (profert), 
^fter  reciting  that  the  plaintiff  and  defendant  bad,  for  about  r^iogo 
seven  years  then  last  passed,  carried  on  the  trade  or  business  of  ^ 
publishers  in  copartnership  upon  equal  terms,  and  that  it  had  been 
agreed  between  the  said  parties  that  the  said  partnership  should  be 
dissolved  as  from  the  81st  day  of  December  then  last,  upon  certain 
terms  therein  particularly  mentioned,  and  that,  upon  making  the  pay- 
ment of  25002.,  the  said  plaintiff  .should  retain  the  whole  of  the  part- 
nership property  and  should  indemnify  the  defendant  from  all  debts 
due  from  the  said  firm  or  partnership,  including  a  certain  debt  due  to 
the  estate  of  one  John  Tallis,  deceased,  which  last-mentioned  debt  was 
claimed  and  demanded  as  being  and  consisting  of  a  sum  of  15,212{. 
14«.  7|<2. ;  and  that  the  plaintiff  had,  before  the  execution  of  the  said 
indenture,  paid  to  the  defendant  the  said  sum  of  2500J.,  and  by  a 
warrant  of  attorney  and  certain  promissory  notes,  had  secured  the  pay- 
ment to  the  defendant  by  the  plaintiff  of  the  sum  of  7750Z.,  by  twenty- 
three  equal  instalments  of  3252.,  and  one  of  275/.,  on  every  17th  day 
of  May,  17th  day  of  August,  17th  day  of  November,  and  the  17th  day 
of    February,  thenceforth  ensuing,  until  the  whole  of  the  said  sum 
should  be  paid  and  interest  thereon  after  the  rate  of  five  pounds  per 
cent,  per  annum  at  certain  periods  therein  mentioned :  which  said  sum 
of  7750J.  was  thereby  admitted  by  him,  the  defendant,  to  be  the  whole 
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of  the  interest,  with  the  said  sum  of  25001.  so  paid  as  aforesaid,  of 
him  the  said  defendant  in  the  said  partnership :  and  that  the  said  par 
ties,  for  the  better  and  more  full  explanation  and  manifestation  of  their 
arrangements  and  agreements  in  the  premises,  and  corroborating  and 
confirming  the  same,  and  carrying  the  same  into  full  and  complete 
MQAr\  ^^^^^  ^^  agreed  to  enter  into  the  covenants  *and  engagements 

^  on  their  parts  thereinafter  expressed  and  contained :  the  plain- 
tiff^ amongst  other  things,  thereby  covenanted  with  the  defendant  that 
he  would  pay  the  said  several  promissory  notes,  and  also,  <<on  or  before 
the  15th  day  of  January  in  each  year,  pay  to  the  defendant,  his  exe* 
cutors,  administrators,  or  assigns,  interest  up  to  the  81st  day  of  Decem- 
ber in  each  and  every  year  thenceforth  ensuing  for  the  said  balance  or 
sum  of  77502.,  or  such  part  thereof  as  from  time  to  time  thereafter 
should  remain  due  and  unpaid  ;*'  «  and  that  the  plaintiff,  or  his  heirs, 
executors,  or  administrators,  would  also  pay,  satisfy,  and  discharge,  in 
exoneration  of  the  said  defendant,  and  his  heirs,  executors,  or  adminia- 
trators,  the  rent  or  rents  then  or  thereafter  to  accrue  due  or  payable 
in  respect  of  the  certain  leasehold  premises  therein  mentioned,  and  all 
debts  then  owing  by,  or  liabilities  already  incurred  by,  them  jointly,  or 
either  of  them,  on  account  of  or  in  relation  to  or  for  the  purposes  of 
the  said  copartnership  business,  and  also  the  aforesaid  alleged  debt  so 
claimed  to  be  due  to  the  estate  of  the  said  John  Tallis,  deceased,  and 
consisting  of  the  particulars  thereinbefore  recited ;  and  that,  in  case 
the  plaintiff,  his  executors,  administrators,  or  assigns,  should  associate 
himself  or  themselves  in  partnership  with  any  person  or  persons  for 
the  purpose  of  carrying  on  business  with  or  by  means  of  the  said 
joint  or  copartnership  assets,  or  the  assets  which  might  be  acquired  by 
him  or  them  in  substitution  for  the  same,  then  the  plaintiff,  his  heirs, 
executors,  or  administrators,  should  and  would  give  such  incoming 
partner  or  partners  full  notice  of  the  said  indenture,  and  procure  such 
person  or  persons  to  assume  and  adopt  in  writing  the  then  liabilities  of 
the  plaintiff,  or  his  heirs,  executors,  or  administrators  to  the  defendant, 
*nQ^l  *^^  executors,  administrators,  or  assigns,  in  virtue  of  those  pre- 

^  sents  and  the  aforesaid  promissory  notes  and  warrant  of  attorney, 
at  the  commencement  of  any  such  new  partnership.  And  the  said 
defendant,  amongst  other  things,  did,  by  the  said  indenture,  covenant 
with  and  to  the  plaintiff  in  manner  and  words  following,  that  is  to  say : 
that  he,  the  said  Frederick  Tallis,  should  not  nor  would,  at  any  time  or 
times  thereafter,  use,  exercise,  or  carry  on  that  part  of  the  trade  or 
business  of  a  publisher  usually  known  and  distinguished  as  the  Can- 
vassing Trade,  or  any  part,  branch,  or  portion  of  the  same,  nor  be  con- 
cerned, interested,  or  engaged,  directly  or  indirectly,  and  either  by  the 
employment  of  capital  or  the  rendering  of  service,  and  either  in  part- 
nership or  under  any  trust,  secret  or  other  management,  or  device 
whatsoever,  in  the  said  Canvassing  Trade,  within  the  city  of  London 
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or  toe  oonnties  of  Middlesex  and  Surrey,  or  either  of  them,  or  within 
the  distance  of  one  hundred  and  fifty  miles  from  the  General  Post 
OflBce  in  Lon«lon,  or  in  the  cities  of  Edinburgh  and  Dublin,  or  either 
of  them,  or  within  fifty  miles  of  them  or  either  of  them,  or  in  any 
city,  town,  ^r  place  in  Great  Britain  or  Ireland  in.  which  he,  the  said 
John  Tallis,  his  executors  or  administrators,  or  his  or  their  successors 
in  the  s^id  business,  either  by  himselt  or  themselves,  or  his  or  their 
agent  or  agents,  may,  at  such  time  or  times,  use,  carry  on,  or  be  engaged 
in  the  said  trade  or  business  of  a  publisher,  or  any  department,  branch, 
or  portion  thereof,  or  may,  within  six  months  next  preceding  such  time, 
have  so  used,  carried  on,  or  been  engaged  as  aforesaid,  or  have  or  be 
interested  in  any  establishment,  warehouse,  business,  or  concern  for  the 
carrying  on  of  the  said  Canvassing  Trade  or  business  within  such  place 
*or  places  respectively;  As  by  the  said  indenture,  reference," 
&c.  Averments :  That,  before  and  at  the  time  of  making  the 
said  indenture,  and  at  the  several  times  hereinafter  mentioned,  it  was 
necessary  and  reasonable  for  the  protection  of  the  plaintiff  in  the  said 
trade  or  business  of  a  publisher  that  the  defendant  should  not  use  or 
exercise  that  part  of  the  trade  or  business  of  a  publisher  usually  known 
or  distinguished. as  the  Canvassing  Trade,  or  any  part,  branch,  or  por- 
tion of  the  same,  nor  be  concerned,  interested,  or  engaged,  directly  or 
indirectly,  and  either  by  the  employment  of  capital  or  the  rendering 
of  service,  and  either  in  partnership  or  under  any  trust,  secret  or  other 
management,  or  service  whatsoever,  in  the  said  Canvassing  Trade, 
within  the  city  of  London,  or  the  counties  of  Middlesex  and  Surrey,  or 
either  of  them,  or  within  the  distance  of  one  hundred  and  fifty  miles 
from  the  General  Post  Office  in  London,  or  in  any  city,  town,  or  place 
in  Great  Britain  in  which  he,  the  plaintiff,  his  executors  or  administra- 
tors, or  his  or  their  successors  in  the  said  business,  either  by  himself 
or  themselves,  or  his  or  their  agent  or  agents,  might  use,  carry  on,  or 
be  engaged  in  the  said  trade  or  business  of  a  publisher,  or  any  depart- 
ment, branch,  or  portion  thereof,  or  have  or  be  interested  in  any  esta- 
blishment,  warehouse,  business,  or  concern  for  the  carrying  on  of  the 
said  Canvassing  Trade  or  business  within  such  place  or  places  respect- 
ively. That,  although  plaintiff  hath  always,  from  the  time  of  making 
the  said  indenture  hitherto,  well  and  truly  performed,  &c.,  all  things 
on  his  part  to  be  performed,  &c.,  according  to  the  tenor,  true  effect,  and 
meaning  of  the  said  indenture,  &c. :  The  declaration  then  contained 
nine  breaches  for  carrying  on  the  trade,  directly  and  indirectly,  in 
London  and  '^'within  one  hundred  and  fifty  miles  of  the  General  r^coqir 
Post  Office.  Averment  that  plaintiff  had  an  establishment  in  ^ 
Manchester  and  in  Liverpool,  of  which  defendant  had  notice.(a)     The 

(a)  A  simiUr  aUegatioo  in  the  declarfttion,  m  originally  framed,  wa«  traTcned  by  the  fifteenth 
plea.  The  plaintiff  demorred  to  thi«  plea,  on  the  ground  that  there  ''was  equally  a  breach  of 
eorenant,  whether  the  defendant  had  notiee  or  not"    The  defendant  took  oat  a  ■ummonfl  calling 
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10th,  11  tK,  12th,  and  13th  breaches  *were  for  directly  and  indi- 
rectly carrying  on  the  trade  in  Manchester  and  Liverpool. 


upon  Iha  pUinUff  to  show  cause  whj  ihe  demamr  "should  not  be  set  aside  as  friToloos  and 
irregular,  or  why  the  allegation  of  notice  eontained  in  the  declaration,  and  to  which  the  said 
15th  plea  was  pleaded,  and  the  said  15th  plea,  and  the  demnrrer  thereto,  shoold  not  be  straek 
out,  the  said  allegation  being  inmaterial  and  surpluage  to  entrap  the  defendaai."  The  wmm- 
mons  was  heard  before  Pollock,  C.  B.,  who  dismissed  it    In  Easter  term,  1852, 

W.  B.  CoU  obtained  a  mle,  calling  on  the  plaintiff  to  show  canse  as  abore,  and  also  why  the 
defendaai  shoald  not  be  at  liberty  to  sign  Judgment  for  want  of  a  replieatioB  to  the  15th  plasy 
and  why  a  joinder  in  demnrrer,  which  had  taken  place  since  the  dismissal  of  the  sammons^ 
should  not  be  struck  out,  and  the  order  of  Pollock,  C.  B.,  be  rescinded. 

IhwtUtwtt  now  showed  cause.— The  argument  in  support  of  the  mle  will  be  that,  if  the 
demurrer  be  not  friroloas,  the  allegatloB  is  unneeessary.  But  the  plaiatii^  though  he  deu«a 
that  the  trarerse  is  material,  is  not  bound  to  submit  to  the  risk  of  a  demurrer  for  want  of  the 
allegation.  Besides,  the  notice  may  be  important  as  influencing  damages.  [Lord  Campmli^ 
C.  J.— For  that  purpose,  tiie  liMt  might  be  proved  without  being  on  the  reeord.]  Many  allegatimis 
not  trarersable  may  be  properly  introduced  into  the  deelarmtion,  as,  for  instance,  the  aUegatioii 
of  noUce  to  the  defendant  in  a  declaration  against  the  maker  of  a  promissory  note,  which  is  in 
the  form  giren  by  the  Segula  OeneraitM  of  Trin.  T.  1  W.  4,  2  B.  A  Ad.  783  (E.  C.  L.  R.  toI.  22). 
Whether  the  allegation  be  necessary  or  not  is  open  to  argument ;  Yyse  «.  Wakefield,  6  M .  A  W. 
442,t  afllrmed  in  Exchequer  Chamber,  7  M.  A  W.  120t,  Com.  Dig.  Gmditiom  (L  9),  ib. 
Pleader  (C  75).  The  defendant  is  seeking  to  set  aside  his  own  proceedings  at  the  cost  of  the 
plaintiff.  It  is  supposed  that  Cntts  v.  Surridge,  9  Q.  B.  1015  (B.  C.  L.  R.  yoI.  58),  aathorisea 
this  application.  But  there  the  Judge  at  Chambers  thought  that  the  pleading  was  trioky,  and 
^  the  Court  would  not  interfere  with  his  discretion :  here  the  Judge  has  thought  the  pleading 
proper ;  and  the  Court  will,  in  like  manner,  abstain  from  interfering.  If  the  defendant^  before 
pleading,  had  appliedXo  hare  the  allegation  struck  out,  the  plaintiff  at  least  might  have  obtained 
terms,  sneh  as  an  undertaking  not  to  bring  error.*  It  may  be  questioned  whether  the  Judge  or 
the  Court  has  any  power  to  strike  out  the  allegation :  the  Begula  Oeueralia  of  Trin.  T.  1  W.  4, 
2  B.  A  Ad.  783  (E.  C.  L.  R.  toI.  22),  is  clearly  inapplicable. 

W.  X,  CoU,  eontrk.^Cutts  «.  Surridge,  9  Q.  B.  1015  (B.  C.  L.  R.  toL  58),  cannot  he  disttnguisb^d 
from  this  case.  The  principle  of  that  decision  was  that  where  an  allegation  is  immaterial  it  may 
be  struck  out,  and  where  it  is  material  a  demurrer  to  a  traverse  of  it  is  frirolous.  [Wiubtmaii, 
J.— Why  did  you  traverse  7]  Because  it  rather  appears  that  the  allegation  is  material :  if  the 
plaintiff  thinks  so,  he  should  Join  issue,  and  not  demur. 

Lord  Campbbll,  C.  J. — This  rule  must  be  discharged.  We  cannot  make  it  absolute  unless  it 
was  imperatiTc  on  the  Lord  Chief  Baron  to  make  the  order  for  striking  out  either  the  allegation 
or  the  demurrer.  I  cannot  think  there  is  such  an  universal  rule.  In  Cutts  v.  Surridge,  9  Q.  B. 
1015  (S.  C.  L.  B.  ToL  58),  it  was  thought  that  the  plaintiff's  course  had  not  been  fair  and  bona 
fide.  But  we  see  no  reason  for  thinking  so  in  this  case :  there  is  nothing  like  subtlety  of  plead- 
ing. The  allegation  might  be,  and  I  think  was,  immaterial :  but  it  was  not  introduced  for  any 
dishonest  purpose.  We  are  called  on  to  set  aside  the  demurrer  as  friTolons :  I  ineline  to  tiiink 
that  it  is  good,  and  that  the  traverse  is  bad,  the  want  of  notice  being  immateriaL  As  to  tho 
other  alternative,  the  striking  out  of  the  allegation,  I  do  not  think  that  in  this  state  of  thini^ 
we  should  be  justified  in  making  the  order.  The  defendant  is  not  entitled  to  ask  this  after 
taking  the  traverse,  to  say  nothing  of  bis  having  joined  in  demurrer.  I  mean  to  lay  down  nn 
general  rule :  the  matter  is  in  the  discretion  of  the  Judge.  I  do  not  say  that,  if  the  Lord  Chief 
Baron  had  made  such  an  order  here  as  was  made  in  Cutts  v.  Surridge,  I  should  have  thought 
the  order  ought  to  be  set  aside.  But  he  thought  that  no  such  mder  should  be  made :  I  cannot 
say  that  he  was  wrong,  and  therefore  cannot  set  aside  his  order. 

WiORTicAii,  J. — This  is  an  application  to  the  summary  jurisdiction  of  the  Court,  to  prerent 
the  plaintiff  from  taking  a  step  which,  by  the  ordinary  rules  of  law,  he  Is  entitled  to  take.  The 
Court  no  doubt  will  interfere  when  it  is  perfectly  clear  that  a  party  is  attempting  to  take  nn 
unfair  advantage.  In  Cutts  v.  Surridge  it  was  thought  that  tiie  plaintiff  was  attempting  to 
entrap  the  defendant :  but  everything  turns  on  the  particular  case.  Here  it  would  be  diflinilt 
to  make  the  rule  absolute  without  contradicting  Mr.  CoU'a  view  that  the  traverse  may  b« 
material :  the  Court  must  be  perfectly  satisfied  that  it  is  immaterial,  before  striking  it  out  I 
myself  incline  to  think,  with  my  Lord,  that  it  is  immaterial.  But  we  cannot  interfere  withont 
being  satisfied  that  the  Lord  Chief  Baron,  on  all  the  facts  before  him,  was  wrong.    In  Cotta  v. 
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*Plea  16.  To  the  first  nine  breaches,  «^except  so  far  as  the 
same  respeotivelj  relate  to  anything  done,  or  alleged  or  sup- 
posed to  have  been  done,  by  defendant  *within  the  city  of  Lon- 
don and  the  counties  of*  Middlesex  and  Surrey,  or  any  or  either 
of  them :  That,  before  and  during  the  copartnership,  and  also  and 
before  and  at  the  time  of  the  date  and  making  of  the  indenture,  an 
immense  number,  to  wit,  500,000,  works  of  divers  authors  (before  the 
respective  times  aforesaid  deceased)  had  been  printed  and  published  in 
England,  the  copyright  in  which  said  works  respectively  had  ceased 
before  and  at  the  respective  times  above  mentioned.  That  only  a  very 
small  number  of  the  works  above  mentioned,  in  which  the  copyright 
had  ceased  as  aforesaid,  to  wit,  ten  and  no  more,  were  printed  and  pub- 
lished, or  reprinted  and  published,  by  or  on  behalf  of  the  said  copart- 
nership, or  of  the  plaintiff  and  defendant,  or  either  of  them,  before  the 
date  and  making  of  the  indenture.  That,  at  the  time  of  the  date  and 
making  of  the  indenture,  it  was  not  likely  or  probable,  nor  was  there 
any  intention  on  the  part  of  the  plaintiff,  that  the  plaintiff,  his  executors 
or  administrators,  and  his  and  their  assigns  and  successors  in  the  said 
trade  or  business,  all  or  any  or  either  of  them,  would  or  should,  at  any 
time  or  times  thereafter,  either  alone  or  jointly  with  any  other  person 
or  persons,  print  or  reprint  and  publish  the  residue  of  tbe  works  above 
mentioned,  in  which  the  copyright  had  ceased  as  aforesaid,  or  any  or 
either  of  them,  save  and  except  only  a  very  small  number,  to  wit,  ten. 
That  a  large  number  and  proportion  of  the  said  residue  of  the  said 
works,  other  than  and  beside  what  there  was  any  intention  or  likelihood 
or  probability  of  being  printed  or  reprinted  and  published  as  last  afore- 
said, to  wit,  one  thousand  thereof,  might  have  been  printed  or  reprinted 
and  published  by  defendant  with  great  advantage  and  benefit  to  the 

Sarridge,  9  Q.  B.  1015  (B.  C.  L.  R.  toL  58),  we  supported  the  view  taken  by  tW  Jndge  at 
Chambera. 

(Eblb,  J.,  WM  absent.) 

CaOMPTOir,  J. — I  quite  agree.  If  Cntta  e.  Sarridge  is  to  be  understood  as  lajiag  down  th« 
general  mle  tfaat,  when  an  allegation  is  traversed  and  the  traverse  demurred  toy  either  the 
demanrer  is  to  be  set  aside  as  frivolous  or  the  allegation  is  to  be  struek  out,  I  should  not  agree 
with  the  decision.,  I  do  not  agree  with  the  reasons  assigned  for  it;  and  I  think  the  practice 
snggested  would  be  wrong.  The  demurrer  here  appears  to  me  to  be  good :  bnt^  e«  the  other 
band,  ean  we  at  this  stage  say  that  the  allegation  is  to  be  struck  out?  I  am  Bet  aware  that 
such  a  course  has  ever  been  taken  except  where  the  pleading  has  be9n  scandalous  or  prolix.  It 
would  be  verj  dangerous  if  we  were  to  oblige  a  party  to  alter  his  declaration  uwler  terror  of 
having  his  demurrer  held  ftivolous.  There  may  be  a  writ  of  error.  It  seems  to  have  been 
assumed  that  the  Judge  at  Nisi  prius  would  treat  the  allegation  as  admitted  if  it  was  not  tra- 
versed :  but  the  consequence  does  not  follow. 

Lord  Campbbll,  C.  J. — The  ordinary  practice  is  that  a  mle  to  set  aside  a  Judge's  order  must, 
if  discharged,  be  discharged  with  costs.  But  Cutts  v.  Surridge  so  nearly  resembles  the  present 
ease,  that  we  give  no  costs.  Rule  discharged,  without  costs. 

The  demurrer  was  argued  in  Trinity  term  (May  28th),  1852,  before  Lord  Campbbll,.  C.  J., 
CoLBBiiMiB,  Brlb,  and  Cbompton,  Js.,  by  Hugh  HiU  for  the  plaintiff  and  Bramteetl  for  the 
defendant :  when,  the  Court  having  pointed  out  that  tfie  declaration,  as  then  framed,  did  not 
aeeorately  meet  the  plaintiff's  case.  Hill  elected  to  amend ;  and  the  declaration  was  remodelled 
SB  it  appears  in  the  text.  • 
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*d011  P^^'^^  ^"^  ^  ^^®  subjects  and  inhabitants  of  this  ^kingdom,  but 
^  for  the  covenant  of  defendant  in  the  declaration  mentioned. 
That  the  Canvassing  Trade,  mentioned  in  the  covenant  of  defendant, 
extends  and  applies  to  all  works  and  books,  whether  the  author  be 
living  or  dead,  published,  by  any  person  or  persons  whomsoever,  in 
different  numbers,  parts,  or  divisions,  and  sold  by  canvassers  or  persons 
employed  to  go  from  house  to  house  to  solicit  and  obtain  purchasers 
and  customers  for  the  same.  That,  before  and  during  the  copartner- 
ship, and  at  the  time  of  the  date  and  making  of  the  indenture,  there 
were  and  still  are  a  large  number  of  cities,  towns,  and  places,  to  wit, 
ke.y  situate  and  being  out  of  the  city  of  London  and  the  counties  of 
Middlesex  and  Surrey  and  each  of  them,  but  within  the  distance  of  one 
hundred  and  fifty  miles  from  the  General  Post  Office  in  London,  within 
which  said  cities,  towns,  and  places,  respectively,  the  said  copartnership 
had  not,  nor  had  the  plaintiff  and  defendant,  or  either  of  them,  at  any 
time  before  the  date  or  making  of  the  indenture,  used  and  exercised,  or 
carried  on,  by  themselves  or  himself,  or  their  or  his  agents  or  agent, 
the  trade  or  business  of  a  publisher,  or  any  department,  branch,  or  por- 
tion  thereof,  or  the  said  Canvassing  Trade,  or  any  part  thereof,  or  had 
any  dep6t  or  other  place  for  all  or  any  or  either  of  the  purposes  afore- 
said. That,  ^  the  time  of  the  making  of  the  said  indenture,  or  at  any 
time  afterwards,  it  was  not  reasonably  necessary  for  the  protection  of 
the  plaintiff,  in  the  said  trade  or  business  in  the  declaration  mentioned, 
that  the  defendant  should  not  at  any  time,  during  the  remainder  of  his 
life,  use,  exercise,  or  carry  on  that  part  of  the  trade  or  business  of  a 
publisher  usually  known  or  distinguished  as  the  Canvassing  Trade,  with 
*d.091  f^BP®<^^  ^^  '^'such  of  the  said  works  firstly  above  mentioned,  in 
^  which  the  copyright  had  ceased  as  aforesaid,  as  had  not  then  or 
theretofore,  to  wit,  at  any  of  the  times  aforesaid,  been  printed  or  re- 
printed and  published  by  plaintiff,  either  alone  or  jointly  with  defendant 
or  any  other  person  or  persons,  and  with  respect  to  which  there  never 
was  nor  is  any  intention  or  likelihood  or  probability  that  plaintiff,  his 
•executors  or  administrators,  or  his  or  their  assigns  or  successors  in  the 
said  trade  or  business,  or  any  or  either  of  them,  ever  would  or  will 
print  or  reprint  and  publish,  either  alone  or  jointly  with  any  other  per- 
son or  persons,  or  l^ith  respect  to  the  works  of  living  authors  never 
printed,  published,  or  sold  in  the  way  of  the  Canvassing  Trade,  or 
intended  to  be  printed,  published,  or  sold  in  the  way  of  the  Canvassing 
Trade,  by  the  plaintiff,  his  executors  or  administrators,  or  his  or  their 
assigns  or  successors  in  the  said  trade  or  business,  or  any  ox  either  of 
them,  alone  or  jointly  with  any  other  person  or  persons,  or  with  respect 
to  the  said  cities,  towns,  and  places  respectively  above  mentioned. 
Wherefore  the  covenant  of  the  defendant,  in  the  declaration  mentioned, 
BO  far  as  it  applies  or  relates  to  the  respective  causes  of  action  in  the 


1  ELLIS  &  BLACKBURN.    Q.  B.  402 

introductory  part  of  this  plea  mentioned,  and  to  which  this  plea  is 
pleaded,  was  and  is  void  in  law.     Verification. 

There  was  a  similar  plea  to  the  10th,  11th,  12th,  and  18th  breaches. 

Demurrer  to  each  plea,  assigning  as  cause  (amongst  others)  that  the 
pleas  referred  a  question  of  law  to  the  jury.     Joinder  in  demurrer. 

The  case  was  argued  in  last  Michaelmas  term.(a) 

*I>owdeswellj  for  the  plaintiff. — The  pleas  are  bad  both  in  sub- 


stance and  in  form  ;  and  the  declaration  is  good.     A  covenant, 
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for  good  consideration,  is  not  void  as  being  in  restraint  of  trade,  unless 
the  restraint  appears  to  be  greater  than  the  protection  of  the  cove- 
nantee can  reasonably  require.  Mitchel  v.  Reynolds,  1  P.  Wms.  181, 
S.  C.  1  Smith's  Leading  Cases,  171,  is  the  leading  case  on  the  subject ; 
and  in  the  notes  to  that  case  in  the  second  edition  of  Smith's  Leading 
Cases  all  the  authorities  are  collected.  In  Hitchcock  v.  Coker,  6  A.  & 
E.  446,(J)  TiNDAL,  C.  J.,  in  delivering  the  jucjgment  of  the  Exchequer 
Chamber,  says:  <<  We  agree  in  the  general  principle  adopted  by  the 
Court,  that,  where  the  restraint  of  a  party  from  carrying  on  a  trade  is 
longer  and  wider  than  the  protection  of  the  party  with  whom  the  con- 
tract is  made  can  possibly  require,  such  restraint  must  be  considered 
unreasonable  in  law,  and  the  contract  which  would  enforce  it  must  be 
therefore  void."  In  the  present  case  the  nature  of  the  trade  was  such 
as  to  make  the  restraint  necessary  for  its  protection  extensive.  It  is  a 
trade  which  from  its  nature  is  carried  on  by  agents,  so  as  to  be  exer- 
cised over  extensive  limits ;  and  thus  a  restraint  even  over  the  whole 
kingdom  might  be  good ;  Whittaker  v.  Howe,  8  Beav.  888.  Further : 
the  question,  whether  the  restraint  is  "unreasonable,  is  for  the  Court ; 
and  the  pleas  are  bad  in  form,  as  seeking  to  refer  that  to  a  jury.  [Lord 
Campbell,  C.  J. — In  equity,  where  the  same  person  is  judge  both  of 
fact  and  law,  he  can  decide  whether  the  restraint  is  or  is  not  reasona- 
ble. Bat  it  is  very  difficult  to  decide,  as  a  matter  of  law  upon  the 
record,  whether  the  restraint  *in  a  particular  case  is  or  is  not 
reasonable.]  Mallan  v.  May,  11  M.  &  W.  658,  668,t  is  an  express 
authority  on  the  point.  There  Parke,  B.,  in  delivering  the  judgment  of 
the  Court,  says :  "  We  need  hardly  add,  that  the  latter  part  of  the 
seventh  plea,  which  is  pleaded  to  that  breach,  is  bad,  for  the  cause 
assigned  for  special  demurrer.  It  attempts  to  leave  matter  of  law,  viz., 
the  reasonableness  or  unreasonableness  of  the  contract,  to  the  jury. 
This  is  clearly  a  question  of  law,  and  was  decided  as  such  in  Davis  v. 
Mason,  6  T.  R.  118,  Horner  t;.  Graves,  7  Bing.  786  (E.  C.  L.  R.  vol. 
20),  Proctor  v.  Sargent,  2  M.  &  G.  20  (E.  C.  L.  R.  vol.  40),  and  Ches- 
man  v.  Nainby,  2  Stra.  789,  2  Ld.  Raym.  1456."  [Erle,  J.— The  autho- 

(a)  KoT«Bber  12tli  mod  Itih,  1852.    Before  Lord  Caxpbbll,  C.  J.,  Colbridob,  Wiohtmax 
aad  Bblb,  Js. 

(b)  OTerrnling  the  jndgmeot  of  Q.  B.  in  Hitehoock  v.  Cokor,  6  A.  A  E.  488  (B.  C.  L.  R.  roL 
IS). 
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rities,  before  Hitchcock  v.  Coker,  6  A.  &  E.  488  (E.  C.  L.  R.  vol.  33), 
apparently  treat  both  the  reasonableness  of  the  restraint  and  the  ade- 
quacy of  the  consideration  as  questions  of  law  for  the  Court.  Lord 
Abinger  expressed  an  opposite  view :  and  in  Hitchcock  v.  Coker  it  was 
decided  that  the  Court  was  not  to  consider  the  adequacy  of  the  consi- 
deration. It  always  seemed  to  me  a  difficulty,  that,  if  the  Court  is  to 
decide  what  restraint  is  reasonable,  we  .must  judicially  determine  a 
question,  the  solution  of  which  may  require  knowledge  both  of  the 
statistics  of  the  trade,  and  of  the  geographical  situation  of  places. 
Lord  Campbell,  C.  J. — If  it  were  res  Integra,  I  do  not  see  the  objec- 
tion to  casting  on  the  defendant  the  burthen  of  pleading  and  proving, 
as  a  fact,  that  the  restraint  was  more  than  was  reasonable.]  Even  if 
it  were  open  to  the  defendants  so  to  plead,  these  pleas  are  bad  in  sub- 
stance. Supposing  all  that  is  averred  to  be  true,  the  protection  of  the 
*A(\'\\  trade  purchased  by  the  plaintiff  requires  the  *restraint.     It  is 

-^  not  necessary,  in  these  cases,  to  show  that  the  party  insisting  on 
the  restriction  would  have  been  able  to  furnish  a  supply  of  the  article 
for  all  the  space  to  which  the  restriction  extends :  it  is  enough  if  he 
might.  In  Mallan  v.  May,  11  M.  &  W.  667,t  the  Court  say:  «We 
conceive  that  it  would  be  better  to  lay  down  such  a  limit  as,  under  any 
circumstances,  would  be  sufficient  protection  to  the^interest  of  the  con- 
tracting party,  and  if  the  limit  stipulated  for  does  not  exceed  that,  to 
pronounce  the  contract  to  be  valid."  In  the  case  there,  that  of  a 
dentist,  many  circumstances  which  he  could  not  anticipate  might  arise, 
making  a  larger  protection  necessary.  An  attorney  ought  not  to  act 
both  for  vendor  and  vendee ;  Sugd.  Vend.  &  P.  8 :  (11th  ed.) :  yet 
the  two  may  reside  within  limits  not  thought  too  large  for  a  restriction 
prohibiting  another  attorney  from  practising.  A  surgeon  and  apothe- 
cary cannot  possibly,  in  a  populous  district,  supply  all  parties  residing 
within  a  circle  of  seven  miles*  radius ;  yet  this  distance  is  not  held 
unreasonable  for  the  restriction ;  Sainter  r.  Ferguson,  7  Com.  B.  716 
(E.  C.  L.  R.  vol.  62).  The  same  remark  applies  to  the  radius  of  five 
miles  in  Middlesex,  held  not  to  be  unreasonable  in  the  case  of  a  milk- 
man ;  Proctor  v.  Sargent,  2  M.  &  G.  20  (E.  C.  L.  R.  vol.  40).  It  may 
well  be  that,  in  a  case  like  the  present,  one  party  may  be  willing  to  sell, 
and  the  other  party  to  purchase,  so  much  of  a  trade  as  depends  on  a 
particular  kind  of  publicity  ;  yet  both  may  agree  that  the  vendor  shall 
continue  his  private  trade.  In  The  Master,  4c.,  of  the  Silk  Throusters 
V,  Fremantee,  2  Keb.  309,  mentioned  in  the  judgment  in  Mitchel  r. 
*40fi1  Reynolds,  1  P.  Wms.  185,  *the  by-law  imposing  the  restraint 

-'  was  held  to  be  good  upon  the  supposition  that  the  reason  given 
for  it  was  true.  Wickens  v.  Evans,  3  Y.  &  J.  318,t  is  a  very  strong 
case :  there  a  contract  was  upheld  which  directly  stipulated  for  a  com- 
bination to  check  the  competition  of  strangers.  In  Chesman  v.  Naiiiby, 
2  Str.  739,  the  restriction  extended  to  half  a  mile  of  the  party's  then 
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house,  or  of  any  house  to  which  she,  her  executors  or  administrators, 
might  remove.  Archer  v.  Marsh,  6  A.  &  E.  959  (E.  C.  L.  R.  vol.  33), 
abo  is  a  strong  authority  for  the  plaintiff.  There  was  no  limitation  as 
to  space  in  the  contracts  upheld  in  Oale  v.  Reed,  8  East,  80,  and  Ran- 
nie  V.  Irvine,  7  M.  &  G.  969  (E.  C.  L.  R.  vol.  49).  It  is  not  necessary, 
in  the  present  case,  to  inquire  into  the  reasonableness  of  the  whole  con- 
tract ;  the  stipulations  on  which  the  breaches  are  assigned  are  alone 
material ;  this  appears  to  have  been  the  opinion  of  the  Court  in  Wallis 
V.  Day,  2  M.  &  W.  273  ;t  and  the  decision  in  NichpUs  v.  Stretton,  10 
Q.  B.  346  (E.  C.  L.  R.  vol.  59),(a)  is  to  the  same  effect.  And,  as  to  the 
particular  breaches  here,  it  is  clear  that  the  restraint  is  reasonable.  In 
Bryson  v.  Whitehead,  1  Sim.  k  S.  74,  on  the  sale  of  a  secret  relating 
to  a  particular  trade,  an  unlimited  restraint  upon  the  use  of  the  secret 
was  held  good,  though,  if  the  restraint  against  carrying  on  the  general 
trade  anywhere  within  the  whole  kingdom  had  been  insisted  on,  it  would 
not  have  been  enforced.  Further,  even  supposing  this  to  be  a  question 
of  fact,  the  averment  in  the  declaration,  that  the  restriction  was  neces- 
sary and  reasonable  for  the  protection  of  the  plaintiff,  is  not  traversed. 
W.  R.  CoUj  c<mtri. — The  declaration  cannot  be  *taken  as  r^AQj 
alleging  that  the  plaintiff  carried  on  business  throughout  the  ^ 
kingdom.  It  is  true  that  the  Court  will  not  discuss  the  adequacy  of  the 
consideration :  but,  that  being  so,  the  plaintiff  cannot  rely  upon  the 
largeness  of  the  sum  paid  by  him.  The  covenant  of  the  defendant  may 
be  divided  into  six  heads :  the  third  is  a  stipulation  that  the  defendant 
will  not  carry  on  the  business  within  one  hundred  and  fifty  miles  of  the 
General  Post  OflSce  in  London ;  the  sixth  is  a  stipulation  that  he  will 
not  carry  on  the  business  in  any  city,  town,  or  place  in  Great  Britain 
or  Ireland  in  which  the  plaintiff,  his  executors  or  administrators,  or  his 
or  their  successors  in  the  business,  may  at  the  time  carry  on  the  trade, 
or  may  have  carried  it  on  within  the  six  months  preceding.  It  will  be 
sufficient  to  apply  the  objection  to  the  third  and  sixth  head.  As  to  the 
third  head.  Plea  16,  after  excepting  (as  was  necessary  in  conformity 
with  Price  v.  Green,  16  M.  &;  W.  346,)(6)  so  much  of  the  first  nine  breaches 
as  relates  to  anything  done  in  London,  Middlesex,  or  Surrey,  states 
that  there  are  within  the  one  hundred  and  fifty  miles  towns  in  which 
the  copartnership  had  not  carried  on  business.  Mallan  v.  May,  11  M. 
k  W.  653,t  may  be  fairly  taken  as  showing  that  the  question  of  the 
reasonableness  of  the  restriction  is  one  of  law :  the  defendant  therefore 
could  not  safely  have  traversed  that  averment  in  the  count.  But  the 
objection  is  on  the  record.  A  restriction  affecting  a  distance  of  more 
than  ten  miles  has  not  been  held  good,  in  any  authoritative  decision, 
except  where  the  restriction  has  been  qualified  as  to  the  subject-matter, 

(a)  See  Price  v.  Oreen,  16  M.  A  W.  340,  in  Ezch.  Oh.,  afBrming  the  judgment  of  Ezch.  im 
4»reeii  e.  Price,  13  M.  A  W.  696.t 
(ft)  In  Kzch.  Ch.,  afirming  the  Jadgment  of  Eioh.  in  Qreen  v.  Prioe»  13  M.  A  W.  C95.t 
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*40ft1  ^^  Bonn  v.  Guj,  4  East,  190,  the  restriction  in.  effect  applied 
^  *on\j  to  the  clients  of  the  contracting  party  ^  the  distance  (one 
hundred  and  fifty  miles)  was  not  adverted  to  at  all.  Whittaker  v. 
Howe,  3  Beav.  383,  cannot  be  considered  an  authority.  It  is  incon- 
sistent with  Ward  v.  Byrne,  5  M.  &  W.  548  :t  and  it  appears  to  have 
been  twice  questioned  by  Patteson,  J.,  during  the  argument  in  Nicholls 
V.  Stretton,  10  Q.  B.  353  (E.  G.  L.  R.  vol.  59) :  it  is  questioned  also,  by  the 
editors,  in  the  note  in  1  Smith's  Leading  Cases,  182  a  (3d  ed.).  Wickens 
V.  Evans,  3  Y.  &;  J.  318,t  was  cited  in  Ward  v.  Byrne,  and  must  be 
considered  as  overruled  by  that  case,  with  which  it  cannot  be  reconciled. 
In  Bryson  v.  Whitehead,  1  Sim.  &  S.  74,  there  was,  as  Parkb,  B., 
points  out  in  Ward  v.  Byrne,  5  M.  &  W.  557,t  a  limit  of  space  introduced 
into  the  agreement  by  the  consent  of  the  parties.  In  Gale  v.  Beed,  8 
East,  80,  the  contract,  as  interpreted  by  the  Court,  related  only  to 
such  friends  of  the  covenantor  as  the  covenantee  should  choose  to  trust. 
In  Rannie  v.  Irvine,  7  M.  &  G.  969  (E.  C.  L.  R.  vol.  49)  the  agreement 
related  only  to  the  distance  of  a  mile  and  to  the  then  customers :  and 
there  the  Court  seemed  to  consider  that  the  restriction  would  have  been 
bad  if  it  must  have  been  understood  as  applying  to  a  great  dbtance. 
In  Price  v.  Green,  16  M.  &  W.  346, t(a)  it  was  conceded  that  the  restric- 
tion for  the  distance  of  600  miles  was  unreasonable  and  void.  In  Hor- 
ner V.  Graves,  7  Bing.  735  (E.  C.  L.  R.  vol.  20),  a  restriction  extending  to 
a  distance  of  one  hundred  miles  from  York  was  held  unreasonable  in 
the  case  of  a  dentist :  but  in  Sainter  v.  Ferguson,  7  Com.  B.  716  (E. 
C.  L.  R.  vol.  62),  a  restriction,  in  the  case  of  a  surgeon  and  apothecary, 
*4.0Q1  ®^^®^^'°S  ^^  ^^^  distance  *of  seven  miles  from  Macclesfield,  was 
^  held  valid.  In  that  case  Williams,  J.,  said :  «<  It  lies  upon  the 
plaintiff,  who  seeks  to  enforce  the  agreement,  to  show  that  is  not  an 
unreasonable  restraint  of  trade."  The  restriction  which  was  upheld  in 
Hitchcock  V.  Coker,  6  A.  &  E.  438(6)  (E.  C.  L.  R.  vol.  33),  the  case  of  h, 
druggist,  was  for  a  distance  of  three  miles  from  Taunton :  in  Proctor 
i;.  Sargent,  2  M.  &;  G.  20  (E.  C.  L.  R.  vol.  40),  the  case  of  a  cowkeeper 
and  milk-man,  the  restriction  was  for  a  distance  of  five  miles  from 
Northampton  Square  in  Middlesex ;  and  this  was  supported :  in  Pem- 
berton  v.  Vaughan,  10  Q.  B.  87  (E.  C.  L.  R.  vol.  59),  the  case  of  a  maker 
and  seller  of  ginger  beer,  the  restriction,  which  was  enforced,  was  for  a 
distance  of  a  mile  from  the  house  of  trade.  In  Nicholls  v.  Stretton,  10 
Q.  B.  346  (E.  C.  L.  R.  vol.  59),  the  restriction  was  unlimited  as  to  space : 
and  it  was  considered  to  be  good  as  to  present  and  past  clients  but  bad 
as  to  future  ones.  Mallan  v.  May,  11  M.  k  W.  653,t  was  the  case  of 
a  dentist :  and  it  was  there  held  that  a  restriction  was  bad  which 
extended  to  all  towns  where  the  plaintiff  had  practised  before  the  expi- 
ration of  defendant's  service  under  him,  some  of  them  appearing  by  the 

(a)  In  Ezoh.  Oh.,  attrming  the  jadgment  of  Ezeh.  in  Green  v.  Price,  13  M.  A  W.  695.f 
(6)  In  Bxoh.  Oh.,  rereraing  tho  judgment  of  K.  B. 
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plea  to  be  one  hundred  and  fifty  miles  from  others.  As  to  the  stipu- 
lation under  the  sixth  head.  This  is  bad,  according  to  NichoUs  ir. 
StrettoHy  inasmuch  as  it  is  unlimited  as  to  space,  and  extends  to  all 
towns  in  which  the  plaintiff,  or  his  successors,  may  hereafter  carry  on 
business.  The  plaintiff,  if  this  contract  were  upheld,  might  at  any  time 
stop  the  defendant  from  carrying  on  the  business  id  any  town,  by  simply 
sending  an  agent  thither.  This  is  clearly  more  than  can  be  necessary 
for  the  protection  of  the  plaintiff.  Further,  the  stipulations  under  both 
the  third  *and  sixth  heads  are  bad,  as  comprehending  all  works  r^^A^r^ 
which  may  be  hereafter  published.  ^ 

DowdeiweU  replied.  Our.  adv.  vult 

Lord  Casipbbll,  C.  J.,  in  this  term  (January  12th),  delivered  the 
judgment  of  the  Court. 

In  this  case  the  principal  question  is,  whether  the  covenant  of  the 
defendant,  restricting  him  from  carrying  on  the  business  of  a  canvass- 
ing publisher  either  in  London  or  within  one  hundred  and  fifty  miles 
from  the  General  Post  Office,  or  in  Liverpool  or  Manchester  (these 
being  the  places  in  respect  of  which  breaches  are  assigned),  is  void  on 
the  ground  of  being  an  illegal  restraint  of  trade.  The  law  relating  to 
contracts  in  restraint  of  trade  has  been  altered  by  late  decisions.  For 
many  years  the  contract  was  void  unless  the  consideration  was  adequate 
to  the  restriction.  According  to  Parker,  G.  J.,  in  Mitchel  t;.  Rey- 
nolds, 1  P.  Wms.  181,  the  Court  was  to  see  that  it  was  made  upon  a 
good  and  adequate  consideration  so  as  to  be  a  proper  and  useful  con- 
tract. ^  But  in  Hitchcock  v.  Coker,  6  A.  &  E.  438  (E.  C.  L.  R.voI.  33),  it 
was  held  that  the  Court  had  no  judicial  perception  of  the  ratio  of  the 
consideration  to  the  restriction,  and  that,  if  there  was  a  legal  consider- 
ation of  value,  the  contract  ought  to  be  enforced  without  reference  to 
the  quantum  of  that  value.  Also  in  Mitchel  t;.  Reynolds,  1  P.  Wms. 
192,  it  is  said :  « wherever  such  contract  stat  indtfferenterj  and  for 
aught  appears,  may  be  either  good  or  bad,  the  law  presumes  it  primd 
facie,  to  be  bad.*'  But,  according  to  the  tenor  of  the  later  *deci-  r^Aw 
sions,  the  contract  is  valid  unless  some  restriction  is  imposed  ^ 
beyond  what  the  interest  of  the  plaintiff  requires ;  and  his  interest  has 
been  considered  to  extend  very  widely.  In  respect  of  time,  the  restric- 
tion may  be  unlimited,  according  to  Hitchcock  v.  Coker,  6  A.  &  E.  438 
(E.  C.  L.  R.  vol.  33) :  and,  though,  in  respect  of  space,  there  must  be  some 
limit,  yet  contracts  have  been  supported  where  the  area  of  exclusion 
was  apparently  greater  than  the  area  of  the  plaintiff's  practice.  In 
Homer  v.  Graves,  7  Bing.  744  (E.  C.  L.  R.  vol.  20),  where  the  area  of 
exclusion  from  practice  as  a  dentist  was  a  circle  round  York  of  the  diameter 
of  two  hundred  miles,  in  giving  judgment  that  this  was  an  unnecessary 
restriction,  it  is  laid  down  :  «  unless  the  case  was  such  that  the  restraint 
was  plainly  and  obviously  unnecessary,  the  Court  would  not  feel  itself 
justified  in  interfering."     And  in  Mallan  «.  May,  11  M.  &  W.  667,  ( 
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wbere  exclusion  from  the  practice  of  a  dentist  in  London,  although  con- 
taining above  a  million  of  inhabitants,  was  held  to  be  reasonable  and 
valid,  the  Court  says :  «<  it  would  be  better  to  lay  down  such  a  limit  as, 
under  any  circumstances,  would  be  sufficient  protection  to  the  interest 
of  the  contracting  party,  and  if  the  limit  stipulated  for  does  not  exceed 
that,  to  pronounce  the  contract  to  be  valid."  Applying  these  princi- 
ples to  the  present  case,  and  considering  that  the  plaintiff 's  business, 
I  to  which  the  covenant  relates,  is  the  diffusion  of  books  published  by  him 

in  the  manner  alleged,  and  thus  is  almost  unconnected  with  any  par- 
ticular locality,  we  cannot  find  that  the  exclusion  of  the  defendant  from 
London,  and  from  one  hundred  and  fifty  miles  round  the  General  Post 
Office,  and  from  Liverpool  and  Manchester,  was  unreasonable  :  and  we 
^^41 21  ^^^  ^therefore  of  opinion  that  the  plaintiff  had  a  good  cause  of 
-^  action  in  the  breaches  of  contract  which,  he  has  assigned. 

We  have  limited  our  judgment  to  the  parts  of  the  contract  to  which 
these  breaches  relate,  because,  if  these  are  valid,  the  invalidity  of 
other  parts  of  the  contract  is  immaterial ;  Mallan  v.  May,  11  M.  &  W. 
653.t  But,  by  so  doing,  we  do  not  intend  to  suggest  doubts  about 
the  validity  of  the  other  parts  of  the  contract  not  now  under  judg- 
ment. 

The  question  raised  by  the  demurrer  to  the  pleas  remains  to  be 
decided.  And,  even  if  the  facts  therein  stated  are  taken  to  be  ad- 
mitted by  the  demurrer,  and  that  the  reasonableness  of  the  restriction 
in  question  is  to  be  considered  with  reference  to  those  facts  together 
with  the  facts  alleged  in  the  declaration,  still  we  think  the  pleas  bad. 
For,  although  the  books  capable  of  republication  may  be  almost  infinite, 
still  the  number  of  subscribers  to  such  republications  coming  out  in 
numbers  is  limited:  and,  although,  if  the  defendant's  books  are  ex- 
cluded, it  does  not  follow  that  the  plaintiff's  books  would  be  purchased, 
still  we  cannot  ascertain  that  the  number  of  subscribers  to  the  plain- 
tiff's books  would  not  be  diminished  if  the  defendant  competed  with 
him  by  offering  other  books,  especially  if  they  were  of  a  similar  charac- 
ter. And,  unless  the  defendant  made  it  plainly  and  obviously  clear 
that  the  plaintiff's  interest  did  not  require  the  defendant's  exclusion, 
or  that  the  public  interest  would  be  sacrificed  if  the  defendant's  in- 
tended publications  are  excluded,  according  to  the  general  rule  before 
♦4131  ''®^'^^''®^  *^>  ^®  ought  not  to  hold  the  contract  ♦void.  The  facts 
^  of  the  case  are  strong  to  show  that  the  general  rule  may  be  well 
applied  in  respect  of  the  present  defence.  The  defendant,  as  retiring 
partner,  was  probably  acquainted  with  the  business  to  which  the  cove- 
I  nant  relates.     He  stipulated  for  and  obtained  a  large  price  for  con- 

senting to  the  restriction:  and,  as  far  as  we  can  perceive,  he  is 
endeavouring  to  keep  that  price  without  making  the  return  for  which 
it  was  paid ;  and  he  fs  attempting  to  support  this  proceeding  on  the 
ground  that  the  public  interest  would  be  sacrificed  if  his  publications 
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are  not  brought  out.  It  is  clear  there  would  be  evil  if  t^^e  law  jus- 
tified such  a  breach  of  contract :  but  it  is  by  no  means  clear  there 
would  be  any  compensatmg  good  to  the  public  from  the  publications 
intended  by  the  defendant  to  be  so  made  in  violation  of  his  promise  to 
the  plaintiff. 

As  we  have  come  to  the  conclusion  tnat  the  pleas  are  bad  though 
the  facts  stated  therein  are  assumed  to  be  true,  it  is  not  necessary  to 
consider  the  further  objection  to  them  on  account  of  referring  to  a  jury 
the  reasonableness  of  the  restriction,  which  in  Mallan  v.  May,  11  M. 
k  W.  653,t  was  decided  to  be  matter  of  law  for  the  Court.  We  agree 
that  the  question  whether  the  contract  is  void  as  contrary  to  public 
policy,  is  for  the  judge,  when  the  circumstances  raising  the  question 
are  conceded.  Yet,  if  the  plaintiff  may  by  averment  of  circumstances 
not  appearing  on  the  contract  maintain  the  affirmative  of  the  restriction 
being  reasonable  (which  has  been  mentioned  in  some  judgments  on  this 
point),  it  seems  to  follow  that  the  defendant  ought  to  have  the  corres- 
ponding right,  by  averment  of  other  circumstances,  of  *main-  i-j^j^^  4 
taining  the  negative  of  the  same  proposition :  so  that  pleas  upon  ^ 
the  principle  of  those  demurred  to  ought  to  be  allowed.  However,  as 
we  think  that  these  pleas,  if  allowed,  do  not  constitute  a  defence,  the 
point  of  form  need  not  be  further  adverted  to. 

Judgment  for  plaintiff. 

An  ftgreement  in  restraint  of  trade  generally,  ward,  6  Pick.  206.    A  contract  in  restraint  of 

ia  in  legal  presamption  void :  and  the  burden  therightof  making,  selling,  ana  trading  fanning 

of  showing  that  it  is  valid  and  entered  into  for  mills,  south  of  the  Wabash  river,  within  thirty 

a  good  consideration,  resting  upon  the  party  miles  of  Marion  in  Grant  county,  is  not  objec- 

aeeking  to  enforce  it:  Rots r.Sadgbur, 21  Wend,  tionable  on  account  of  the  place  to  which  it 

166;  Nobles  t>.  Bates,  7  Cowen,  307;  Alger  v.  extends,  nor  because  the  restriction  is  indefinite 

Thacher,  19  Pick.  51.     Contraets,  on  the  other  in  point  of  time:  Bowser  r.  Bliss,  7  Blackford, 

hand,  for  a  limited  restraint  of  trade,  are  valid  344.  An  association  among  the  whole  or  a  large 

if  founded  on  a  reasonable  consideration :  Pierce  portion  of  the  proprietors  of  boats  on  the  Eric  and 

V.  Fuller,  8  Mass.  223 ;  Perkins  v.  Lyman,  9  Oswego  Canals,  under  an  agreement  to  regulate 

Id.  522 ;  Steams  v.  Barrett,  1  Pick.  450 ;  Pal-  tjbe  price  of  freight  and  passage  by  a  uniform 

mer  v.  Stebbins,  3  Pick.  188 ;  Pyke  r.  Thomas,  scale,  to  be  fixed  by  a  committee  chosen  by 

4  Bibb,  486 ;  Pierce  v.  Woodward,  6  Pick.  206 ;  themselves,  and  to  divide  the  profits  of  their 

Hubbs  V.  Bates,  7  Cowen,  307;   Chappel  «.  business  aoeording  to  the    number  of  boats 

Broekway,  21  Wendell,  157.    Where  a  trades-  employed  by  each,  with  provisions  prohibit- 

mao  in  a  city  sold  a  shop,  and  in  order  to  induce  ing  the  members  from  engaging   in  similar 

the  purchaser  to  make  the  purchase,  promised  business  out  of  the  association,  is  illegal ;  and 

that  he  would  not  carry  on  the  same  kind  of  promissory  notes,  bills  of  exchange,  and  aU 

business  within  certain  limits,  it  was  held  that  other  contnCots  having  for  their  object  the  car- 

the  contract  was  founded  on  a  good  and  sufll-  rying  out  of  the  purposes  of  such  an  association, 

dent  eonsideraUon,  and  that  the  restriction  as  are  Ulegal  and  void :  Stanton  o.  Allen,  5  Denio, 

to  trade  being  confined  to  small  limits,  was  not  434. 
against  the  policy  of  the  law :  Pierce  v.  Wood- 

VOL.  I.— 84  Z  B.  A  B. 
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In  the  Matter  of  JOHN  SMITH.    Jan.  12. 

A  rale  to  strike  an  attorney  off  tbe  rolls  of  this  Court  waa  granted  on  an  affidarit  reriffing  a 
copy  of  an  order  of  the  Lord  Chancellor  striking  him  off  the  rolls  in  Chancery.  The  mle 
wan  enlarged  to  await  the  result  of  a  petition  to  the  Lord  Chancellor  to  restore  him.  In  tho 
result,  the  Lord  Chancellor  restored  him,  hat  deharred  him  from  practising  in  Chancery  for 
six  months. 

The  rale  in  this  Court  was  discharged  on  payment  of  costs. 

In  last  Trinity  term,  J.  P.  Wilde  obtained  a  rule  calling  upon  John 
Smithy  an  attorney  of  this  Court,  to  show  cause  why  he  jshould  not  be 
struck  off  the  roll.  The  rule  was  obtained  on  an  affidavit  verifying  an 
order  of  the  Lord  Chancellor  striking  him  off  the  roll  in  Chancery. 
The  rule  was  enlarged,  to  wait  the  result  of  a  petition  to  the  Lord 
Chancellor. 

Oray  now  informed  the  Court  that  the  result  of  the  petition  was, 
that  the  Lord  Chancellor  had  restored  Mr.  Smithy  but  debarred  him 
from  practising  for  six  months ;  and  he  moved  that  the  rule  be  dis- 
charged. 

J.  P.  Wildcy  contr&. — The  rule  should  be  made  absolute  to  the  same 
extent  as  the  Lord  Chancellor's  order,  that  is,  it  should  debar  him  from 
practising  in  this  Court  for  six  months. 

Lord  Campbell,  C.  J. — The  rule  was  properly  granted  on  an  order 
of  the  Lord  Chancellor  striking  the  attorney  off  the  rolls  of  the  Court 
♦11  f\i  ^^  Chancery ;  for  that  showed  *that  the  Lord  Chancellor  had 
-'  decided  that  he  was  not  fit  to  be  a  solicitor :  and,  if  not  fit  to 
be  a  solicitor  in  that  Court,  he  is  not  fit  to  be  an  attorney  in  this 
Court.  We  give  credence  to  the  Lord  Chancellor's  decision.  But  now 
the  Chancellor  has  decided  that  Smith  is  fit  to  practise  as  a  solicitor  in 
Chancery,  but  that  still  he  deserves,  as  a  punishment,  to  be  debarred 
from  so  practising  in  Chancery  for  six  months.  If  we  were  to  inflict  a 
further  penalty  by  debarring  him  from  practising  as  an  attorney  iu 
this  Court,  we  might  frustrate  the  intentions  of  the  Lord  Chancellor ; 
for  there  is  nothing  to  show  that  the  Chancellor  did  not  think  the 
punishment  which  he  inflicted  an  ample  one  for  the  offence.  But, 
as  the  application  to  strike  the  attorney  off  our  rolls  was  proper  under 
the  then  circumstances,  the  rule  must  be  discharged  on  payment  of 
costs. 

Coleridge,  Wiqhtman,  and  Crompton,  Js.«  concurred. 

Rule  discharged  on  payment  of  costs. 
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JOHNSON  V.  GIBSON.    Jan.  18. 

Where  a  decUrmtion  in  debt  for  rent  sUtes  that  the  rent  became  and  was  dae,  to  wit,  on  a  day 
named,  being  a  quarter  day,  for  so  many  quarters  'Hhen  elapsed,'*  plaintiff,  on  an  issue  upon 
Kunqnam  indebitatus,  must  show  that  rent  accrued  in  respect  of  the  quarters  ending  on  that 
day,  and  cannot  insist  upon  rent  aooming  for  earlier  quarters. 

Debt.  The  declaration  stated  that,  to  wit,  on  8th  August,  1836, 
by  indenture  between  plaintiff  of  one  part  and  Ann  Keeble  of  the 
other,  plaintiff  demised  and  leased  a  messuage  to  A.  Keeble,  her  execu- 
tors, administrators,  and  assigns,  for  twenty-one  years  from  12th  Au- 
gust, 1836,  at  a  yearly  rent  of  30Z.,  payable  quarterly  on  25th  March, 
24th  June,  29th  September,  and  25th  December :  and  A.  K.,  for  her- 
self, her  heirs,  executors,  administrators  and  assigns,  covenanted  with 
plaintiff,  his  heirs  and  ^assigns,  to  pay  the  rent.  That  A.  K.,  r^A-^r. 
to  wit,  on  12th  August,  1836,  entered  and  became  possessed  for  ^ 
the  term.  That,  after  the  making  of  the  indenture  and  during  the 
term,  to  wit,  9th  May,  1850,  all  the  estate,  right,  title,  interest,  and 
term  of  years,  then  to  come  and  unexpired,  property,  profit,  claim, 
and  demand  whatsoever,  of  A.  K.,  of  and  in  the  demised  premises,  by 
assignment  thereof  then  made,  legally  came  to  and  vested  in  defendant. 
And,  although  plaintiff  hath  always,  &c.  (general  performance  by 
plaintiff),  that,  after  the  making  of  the  indenture,  and  during  the  term, 
and  after  defendant  became  such  assignee,  (<  and  while  he  continued 
such  assignee,  to  wit,  on  the  25th  day  of  March,  a.  d.  1852,  a  large 
sum  of  money,  to  wit,  the  sum  of  22/.  lOt.,  being  the  sum  above  de- 
manded, and  being  parcel  of  30/.  of  the  rent  aforesaid,  for  three-quarters 
of  a  year  of  the  said  term,  then  elapsed,  became  and  was,  and  still  is, 
in  arrear  and  unpaid  to  the  plaintiff,"  contrary  to  the  tenor  of  the 
indenture. 

There  were  no  particulars  of  demand. 

Plea.  As  to  the  causes  of  action  in  the  declaration,  except  as  tu 
72.  lOf.,  ((parcel  of  the  sum  above  demanded,  and  the  causes  of  action 
in  respect  thereof,"  that  defendant  <<  never  was  indebted  in  manner 
and  form  as  in  the  said  declaration  is  alleged:"  conclusion  to  the 
country.     Issue  thereon. 

Payment  of  7Z.  10«.,  parcel  as  aforesaid,  into  Court,  and  also  of  Is. ; 
and  averment  that  defendant  never  was  indebted  in  a  greater  amount 
than  the  72.  lOt.,  and  that  plaintiff  had  not  sustained  damages  to  a 
greater  amount  than  Is.  Which  plaintiff  took  out  of  Court,  and 
accepted  in  satisfaction  as  to  so  much. 

On  the  trial,  before  Jervis,  C.  J.,  at  the  Hertfordshire  Summer 
Assizes,  1852,  it  appeared  that  the  defendant  *had  become  r^^A-in 
assignee,  as  alleged  in  the  declaration,  having  entered  into  pos-  ^ 
session  on  the  death  of  his  father,  who  had  been  assignee  of  the  term. 
Defendant  and  his  brother  were  coexecutors  of  the  father.  On  or 
before  29th  September,  1851,  defendant  had  quitted  possession,  and 
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delivered  up  the  lease  and  assignments  to  his  brother  (the  coexecator), 
to  whom  the  father  had  bequeathed  the  term,  and  who  had  demanded 
possession  from  defendant.     The  rent  up  to  and  including  24th  June, 

1851,  had  been  paid  by  defendant  to  plaintiff  before  the  commence- 
ment of  the  action :  and  the  payment  into  Court  covered  the  rent  up 
to  and  includfing  29th  September,  1851.  Upon  these  facts  the  defend- 
ant's counsel  contended  that  he  was  entitled  to  a  verdict,  on  the  ground 
that  the  claim  was  confined  to  the  three  quarters  ending  25th  March, 

1852,  and  that  nothing  was  due  in  respect  of  these  quarters.  The 
plaintiff's  counsel  contended  that  the  claim  was  not  limited,  by  the 
declaration,  to  those  quarters ;  and  that,  as  there  was  no  plea  of  pay- 
ment, except  as  to  7L  lOt.,  the  plaintiff  was  entitled  to  recover  for  any 
two  quarters,  other  than  that  to  which  the  payment  into  court  might 
be  referred,  during  which  the  defendant  had  occupied  as  assignee.  It 
appeared  that  in  fact  the  defendant  had  held  the  premises  as  assignee 
for  more  than  two  quarters  out  of  the  time  ending  at  24th  June,  1851. 
The  Lord  Chief  Justice  directed  a  verdict  for  the  plaintiff  for  15/.,  the 
rent  for  two  quarters,  beyond  the  7L  10«.  paid  into  Court,  reserving 
leave  to  move  to  enter  a  verdict  for  the  defendant. 

In  Michaelmas  term,  1852,  Bovill  obtained  a  rule  accordingly. 
^ -- J.-.  *J?".  Hawkin%  now  showed  cause. — It  is  true  that  the  plaintiff 
^  cannot  demand  the  rent  for  all  the  three  quarters  ending  on  the 
day  named  in  the  declaration,  the  defendant  not  having  been  assignee 
during  the  last  two,  namely  those  ending  respectively  at  25th  Decem- 
ber, 1851,  and  25th  March,  1852.  And  the  payment  into  Court  may 
be  applied,  perhaps,  to  the  quarter  ending  29th  September,  1851.  But 
it  was  proved  that  the  defendant  held  as  assignee  for  several  quarters 
before  that  last  mentioned:  and  no  payment  in  respect  of  these  is 
pleaded.  [Wiqhtman,  J. — But  are  you  not  tied  down  by  the  word 
«<then,"  to  the  time  which  you  have  named  as  that  for  which  the  rent 
was  due  ?  In  CKlbert  on  Debt,  p.  407,  it  is  said  that  in  debt  for  rent 
the  plaintiff  must  set  forth  at  what  day  or  feast  the  rent  became  due. 
Lord  Campbell,  C.  J. — If,  under  that  rule,  the  time  named  is  material, 
you  will  not  be  aided  by  the  "to  wit."]  That  would  not  aid:  but  the 
question  is  whether,  in  the  sense  necessary  to  the  objection,  the  time 
is  material.  Suppose  rent  was  due  for  so  many  quarters  ending  at 
Christmas :  will  the  plaintiff  fail  if  he  has  named  the  last  day  wrongly, 
and  has  described  the  rent  as  due  at  a  later  day  ?  In  fact  the  allega- 
tion is  literally  true:  all  the  preceding  quarters  had  "then,"  that  is 
on  25th  March,  1852,  elapsed :  to  satisfy  this  it  is  not  necessary  that 
the  quarters  should  not  have  elapsed  earlier. 

Bovill,  contrd.,  was  stopped  by  the  Court. 

Lord  Campbell.  C.  J. — This  rule  must  be  made  absolute.     It  is 

♦4.1  Ql  ^'*S^^^  t\i2ki,  under  the  plea  of  Nunquam  ^indebitatus  mode  et 

^  formi,  the  defendant  cannot  set  up  the  payment  of  the  rent  for 
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quarters  earlier  than  those  named  in  the  declaration.  But  the  decla- 
ration states  that  the  money  became  due,  to  wit,  on  25th  March,  1852, 
for  three  quartans  of  a  year  then  elapsed ;  and  that  allegation  of  time 
was  necessary  according  to  Gilbert's  authority,  referred  to  by  my  bro- 
ther WiQHTMAN.  The  time  therefore  was  as  material  as  the  day  of 
the  demise  in  ejectment.  Therefore  the  plea  of  Never  indebted  in 
manner  and  form  puts  in  issue  the  liability  as  assignee  during  the  time 
named :  and  it  was  not  necessary  to  plead  payment  as  to  earlier  quar- 
ters; for  the  rent  in  respect  of  those  quarters  is  not  claimed  in  this 
action. 

CoLBRiDeB,  WiOHTMAN,  and  Erlb,  Js.,  concurred. 

Rule  absolute. 


DOE  on  the  demise  of  NATHANIEL.  LEWIS  BUTT  v.  GEORGE 

ROUS.     Jan.  14. 

lyectmenty  by  a  mortgagee  of  turnpike  tolls,  ke.,  brought  under  stat  3  O.  i,  o.  126,  a.  49,  to 
recover  poMeuion  of  the  tollgates,  Ao.  After  the  eommeneement  of  the  ejectment^  another 
ejectment  on  the  demise  (laid  earlier  than  that  in  the  first  aotion)  of  another  mortgagee  waa 
commenced.  Judgment  went  by  default  in  the  second  ejectment ;  and  before  the  trial  the 
iheriir  gave  the  lessor  of  the  plaintiff  in  the  second  ejectment  possession  under  a  writ  of 
habere  facias  possessionem.  Held»  that  the  lessor  of  the  plaintiff,  who  had  commenced  his 
ejectment  first,  was  entitled  to  the  verdict  Qunrt,  Whether  he  would  be  entitled  to  issue  a 
writ  to  obtain  possession.  ^ 

Ejectment,  for  tolls,  turnpikes,  tollhouses,  tollgates,  bars,  chains,  and 
buildings.  The  demise  was  dated  on  13th  April,  1852;  and  the  decla- 
ration on  the  14th  April,  1852. 

*0n  the  trial,  before  Martin,  B.,  at  the  Wiltshire  Summer  r^e^oA 
Assizes,  1852,  it  appeared  that  the  lessor  of  the  plaintiff  was  a  ^ 
mortgagee  of  the  tolls  of  the  Black  Dog /Turnpike  Trust,  in  Wiltshire, 
and  that  the  ejectment  was  brought  by  him  under  the  provisions  of  the 
General  Turn^fike  Act  (3  G.  4,  c.  126),  s.  49,  the  defendant  being  one 
of  the  trustees  of  that  Trust.  The  defendant  relied  on  an  ejectment 
brought  by  him,  on  his  own  demise,  as  a  mortgagee  of  the  same  tolls. 
The  day  of  the  demise,  in  the  ejectment  on  the  demise  of  Rous,  was 
8th  April,  1852,  prior  to  the  day  of  the  demise  in  the  present  eject- 
ment on  the  demise  of  Butt,  which  was  13th  April,  1852 :  but  the 
action  of  ejectment  on  the  demise  of  Rous  was  not  commenced  till  28th 
June,  1852,  after  the  ejectment  on  the  demise  of  Butt  had  been  brought. 
Judgment  in  the  ejectment  on  the  demise  of  Rous  was  suffered  to  go 
by  default ;  and  the  sheriff,  on  2d  July,  1852,  gave  Rous  possession 
under  a  writ  of  habere  facias  possessionem.  The  learned  Judge 
directed  a  verdict  for  the  defendant,  with  liberty  to  move  to  enter  a 
verdict  for  the  plaintiff.  Montagu  Smithy  in  Michaelmas  term,  1852, 
obtained  a  rule  accordingly. 

z2 
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Butt  and  Fitzherbert  now  showed  cause. — Stat.  S  6.  4,  c.  126,  s.  49, 
enacts  that,  <<  if  any  mortgagee  or  mortgagees  of  any  tolls,  toUgates, 
bars,  chains,^  tollhouses,  and  buildings,  on  any  turnpike  road,  shall  seek 
to  obtain  the  possession  of  the  said  tollgates,  bars,  chains,  tollhouses, 
and  buildings,  in  order  to  pay  himself,  herself,  or  themselves,  the  prin- 
cipal money  and  interest,  or  any  part  thereof,  due  to  him,  her,  or  them, 
it  shall  be  competent  for  him,  her  or  them,  as  lessor  or  lessors  of  the 

♦4.911  P^^^^^^^»  ^^^  ^P^^  ^^9  ^^^9  ^^  ^^^^^  demise  only,  and  without 
^  ^uniting  in  such  demise  the  other  mortgagees  of  the  said  tolls 
and  premises,  to  obtain  such  possession ;  but  such  person  or  persons 
who  shall  obtain  the  possession  thereof,  shall  not  apply  the  tolk  which 
may  consequently  be  received  by  him,  her,  or  them,  to  his,  her,  or  their 
own  exclusive  use  and  benefit,  but  to  and  for  the  use  and  benefit  of  all 
the  mortgagees  of  the  said  premises,  pari  passu^  and  in  proportion  to 
the  several  sums  which  may  be  due  to  them  as  such  mortgagees."  The 
defendant  has  brought  an  ejectment  under  this  enactment;  he  is  in 
possession  under  it  as  a  trustee  for  the  other  mortgagees:  and  the 
question  is  whether  the  lessor  of  the  plaintiff*  can  turn  him  out.  [Colb- 
BIDGE,  J. — At  the  time  when  the  lessor  of  the  plaintiff'  commenced  his 
ejectment,  he  had  a  right  to  bring  it.  How  can  that  right  be  defeated 
by  subsequent  proceedings  to  which  he  is  no  party  ?]  The  right  given 
by  the  statute  is  a  very  peculiar  one ;  the  mortgagee  is  authorized  to 
make  a  demise,  though  he  is  not  entitled  to  possession ;  his  right  to 
possession  does  not  accrue*  until  there  is  judgment  for  him.  The  defend- 
ant has  been  the  first  to  obtain  such  judgment,  and  consequently  has 
the  prior  right  to  possession. 

Montagu  Smithy  contrd.. — ^Even  if  the  defendant  was  right  in  his 
construction  of  the  statute,  that  would  only  affect  the  issuing  of  execu- 
tion, not  the  verdict;  Thrustout  dem.  Turner  v.  Grey,  2  Stra.  1056; 
Doe  dem.  Morgan  t^.  Bluck,  3  Camp.  447.  (He  was  then  stopped  by 
the  Court.) 

♦4591  ^^^^  Campbell,  C.  J. — Whatever  the  effiect  may  *ultimately 
-*  be  on  the  possession,  it  is  clear  that  the  lessor  of  the  plaintiff*  is 
entitled  to  the  verdict.  Whether  he  may  be  entitled  to  a  writ  of  habere 
facias  possessionem  is  not  now  to  be  decided.  I  am  of  opinion  that, 
in  ejectment  brought  under  this  statute,  as  in  ejectment  brought  at 
common  law,  we  are  at  the  trial  to  consider  the  state  of  things  at  the 
time  of  the  demise  and  the  commencement  of  the  action.  In  the  pre- 
sent case  the  ejectment  was  well  commenced ;  and  if  no  subsequent 
proceedings  had  taken  place  the  lessor  of  the  plaintiff  would  have 
recovered  on  this  demise.  It  would  be  strange  if  we  were  compelled  to 
say  that,  this  ejectment  being  well  brought,  the  effect  of  subsequent 
proceedings,  to  which  the  lessor  of  the  plaintiff  was  not  privy,  was  such 
that  the  verdict  and  the  judgment  must  be  against  the  lessor  of  the 
plaintiff,  and  that  he  should  be  compelled  to  pay  costs  in  an  ejectment 
which  he  had  a  right  to  commence. 
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WlOHTMAW,  J.(a)— As  soon  as  it  appeared  that  the  lessor  of  the 
plaintiff  had  priority  in  commencing  his  ejectment,  the  case  seemed  to 
me  at  an  end.  Mr.  BtUt  was  driven  to  contend  that  the  statute  meant 
what  is  almost  a  contradiction  in  terms ;  viz.  that  the  mortgagee  might 
have  judgment  to  recover  the  possession,  but  should  have  no  right  to 
the  possession  on  which  to  found  that  judgment,  until  he  had  the  judg- 
ment itself.  I  agree  that,  whatever  the  ultimate  effect  on  the  posses- 
sion may  be,  the  plaintiff  is  entitled  to  the  verdict. 

Crompton,  J.,  concurred.  Rule  absolute. 

(a)  CoLBRiDQK,  J.,  had  left  the  Court. 


*WILLIAM  ROBERTS  and  Others,  Appellants,  v.  The  Over-  ^^ -^3 
seers  of  ATLESBURT,  Respondents.     Jan.  15.         ^ 

AppeUants  were  rated  to  the  relief  of  the  poor,  on  "the  Market  Hou^e,  with  the  gronnda  helong- 
tag  thereto,  naed  and  oooupied  for  the  tolls  of  the  markets  and  faira."  It  was  admitted  that 
under  this  description  they  were  in  fact  rated  not  only  for  the  Market  House,  but  also  for 
the  tolls  on  merchandise  sold  in  the  market,  and  for  payments  made  to  the  lord  and  his  les- 
sees for  goods  not  Mid  but  exposed  for  sale  on  stalls  and  otherwise ;  which  paymento,  firom 
time  immemorial,  were  charged  aceording  to  the  situation  of  the  stalls  and  other  circum- 
stances, according  to  the  discretion  of  the  lord  and  his  lessees;  and  also  for  payments  made  for 
leave  to  use  temporary  theatres,  and  shows.  Kone  of  the  stalls,  Ac,  were  in  any  way  affixed 
to  the  aoil.  The  lord  was  owner  of  the  soil  of  the  market  The  tolls  were  Arom  time  imme- 
morial received  in  the  Market  House.  The  appellants  were  lessees  for  a  term  of  years  under 
the  lord.  On  a  ease  stating  the  above  facts :  Held,  that  the  tolls  on  goods  sold  were  not  the 
■vbjeei  of  a  rate,  and  that  the  fact  that  such  tolls  were  paid  in  the  Market  House  made  no 
dlfferenoe :  but  that  the  other  payments  were  in  the  nature  of  compensation  for  the  use  of  the 
soil,  and  that  they  and  the  Market  House  were  properly  rated. 

Thb  appellants,  being  rated  for  the  relief  of  the  poor  of  the  parish  of 
Aylesbury  in  the  county  of  Bucks,  gave  notice  of  appeal  to  the  Ses- 
sions :  and,  by  consent  and  by  order  of  a  Judge,  under  stat.  12  k  18 
Yict.  c.  45,  s.  11,  a  case  was  stated  for  the  opinion  of  this  Court,  which 
was  in  substance  as  follows. 

The  rate,  so  far  as  it  related  to  the  appellants,  was  on  property 
described  in  the  rate  as  <<  Market  House,  with  the  grounds  belonging 
thereto,  used  and  occupied  for  the  tolls  of  the  markets  and  fairs/'  situated 
in  « the  Market  Square,  Kingsbury,  and  other  parts  of  the  town."  The 
appellants  were  named  as  the  occupiers,  and  <<  Acton  Tindal*'  as  the 
owner,  of  the  property  rated.  The  notice  and  grounds  of  appeal,  so  far 
as  is  important  for  the  purposes  of  the  case,  were  as  follows. 

<<  That,  if,  in  and  by  the  said  rate,  it  is  intended  to  rate"  the  appel- 
lants <<  for  or  in  respect  of  the  tolls  of  or  arising  from  the  markets  and 
fairs  held  in  the  said  parish  of  Aylesbury,  they  say  that  they  are  not, 
nor  are  or  is  any  or  either  of  them,  liable  to  be  rated  or  assessed  for  or 
in  respect  of  such  tolls.  That'*  the  ^appellants  '<  are  not  the  t-^aoa 
occupiers  of,  and  have  no  title  to,  and  are  not  liable  to  be  rated  ^ 
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or  assessed  for,  any  ground  belonging  to  the  Market  House  and  situate 
in  Market  Square,  Kinjgsbury,  and  other  parts  of  the  town,  save  only 
the  ground  on  which  the  said  Market  House  is  erected  and  stands. 
That  there  is  no  ground  belonging  to  the  said  Market  House  situate  in 
Market  Square,  Kingsbury,  and  other  parts  of  the  town,  save  only  the 
ground  on  which  the  said  Market  House  is  erected-and  stands.     That, 
if,  in  and  by  the  said  rate,  it  is  intended  to  rate"  the  appellants  <<  for  or 
in  respect  of  the  tolls  of  or  arising  from  the  market  and  fairs  held  in  the 
said  parish  of  Aylesbury,  as  attached  to  or  inseparable  from  the  occu- 
pation of  the  said  Market  House,  then  they  say  that  such  tolls  are  not 
attached  to  or  inseparable  from  the  occupation  of  such  Market  House." 
By  an  indenture  of  lease,  dated  and  made  on  12th  October,  1848, 
between  Acton  Tindal,  of,  &c.  (Lord  of  the  Manor  of  Aylesbury  with 
Burton),  of  the  one  part,  and  the  appellants,  of  the  other  part,  the  said 
A.  Tindal  granted,  demised,  leased,  and  to  farm  let  unto  the  appellants, 
their  executors  and  administrators,  all  and  every  the  tolls  and  duties, 
payable  at  the  market  and  fairs  of  Aylesbury  aforesaid,  in  respect  of 
corn,  grain,  and  seeds,  and  of  horses,  oxen,  sheep,  and  kine,  and  of  all 
other  cattle,  merchandise,  and  other  articles  sold  at  the  said  market  or 
fairs,  and  all  rights  and  profits  of  stallage,  piccage,  and  all  other  tolls,  duties, 
rights,  profits,  privileges,  and  advantages  whatsoever  incident  or  belong- 
ing to  the  said  market  and  fairs,  and  to  or  with  the  same,  then  or  there- 
tofore severally  belonging,  held,  occupied,  or  enjoyed,  granted,  demised, 
or  letten,  or  accepted,  reputed,  deemed,  taken,  or  known,  as  part,  parcet, 
*19'\'\  ^^  *oi^n^ber  thereof,  or  appertaining  or  incident  thereunto,  toge- 
-'  ther  with  the  Market  House  at  Aylesbury  aforesaid,  and  the  com 
bins  and  toll  room  therein,  and  also  all  that  building,  with  the  appur- 
tenances, lately  used  as  the  cage,  for  the  purpose  of  depositing  therein 
stalls,  grain,  and  other  articles  of  merchandise,  and  for  all  the  other  pur- 
poses of  holding  the  said  market  and  fairs,  but  for  no  other  use  or  pur- 
pose whatsoever :  except  and  always  reserved,  out  of  the  said  demise, 
unto  the  said  A.  Tindal,  his  heirs  and  assigns,  full  and  free  liberty  for 
him,  his  heirs  and  assigns,  and  for  his  and  their  friends,  agents,  and  ser- 
vants, with  or  without  surveyors  and  workmen,  to  enter  and  go  into  and 
upon  the  said  Market  House  and  premises,  at  his,  her,  and  their  free 
will  and  pleasure,  to  examine  the  state  and  condition  thereof;  and  also 
except  and  reserved,  out  of  the  said  demise,  unto  the  said  A.  Tindal,  his 
heirs  and  assigns,  the  full  and  free  use  of  the  said  Market  House  and 
other  rooms  therein  for  any  purpose  not  connected  with  the  holding  of 
the  said  market  or  fairs  on  any  day  other  than  a  market  or  fair  day,  or 
other  than  a  period  for  the  collection  of  tolls,  and  of  which  the  said  A. 
Tindal,  his  heirs  or  assigns,  should  give  six  hours'  notice  to  the  appel- 
lants, or  either  of  them,  their  or  either  of  their  executors  or  administra- 
tors, he  the  said  A.  Tindal,  his  heirs  or  assigns,  doing  no  damage  or 
spoil  to  the  said  demised  premises,  or  to  the  stalls  or  other  property  of 
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the  appellants,  or  the  survivor  of  them,  his  executors  or  administrators. 
Habendum  for  seven  years,  at  a  rent  of  2102.  By  virtue  of  which  the 
appellants  entered. 

<<  The  said  A.  Tindal,  as  such  Lord  of  the  Manor  as  aforesaid,  was,  at 
the  time  when  the  said  indenture  of  lease  was  made,  and  thence  hitherto 
hath  been,  *and  still  is,  the  owner  of  the  soil  of  the  streets  and  p^^j^o^ 
squares  of  the  town  of  Aylesbury  aforesaid ;  and  he  and  his  pre-  ^ 
decessors  in  title,  as  lords  of  the  manor  aforesaid,  or  their  lessees,  have, 
as  far  back  as  living  memory  goes,  collected  and  received,  at  the  market 
and  fairs  aforesaid,  certain  tolls  and  duties,  in  kind  or  in  money,  upon 
the  sale  of  wheat,  barley,  oats,  beans,  peas,  rye,  vetches,  turnip  and 
clover  seed,  trefoil  and  all  other  grass  seeds,  sold  in  the  said  market  and 
fairs ;  and  also  upon  the  sale  or  exchange  of  all  horses,  mares  or  geld- 
ings, bulls,  oxen,  cows,  calves,  sheep,  pigs,  and  other  cattle  and  stock, 
sold  or  exchanged  in  the  said  market  and  fairs  ;  and  also  upon  all  fruit, 
vegetables,  poultry,  eggs,  butter,  and  all  other  goods  and  articles  of 
merchandise  in  any  way  exposed  for  sale  in  the  said  market  and  fairs ; 
and  also  for  the  stallage :  the  tolls  upon  corn,  grain,  and  seeds  being 
generally  taken  in  kind,  a  small  measure  full  from  each  sack ;  and  the 
tolls  upon  fruit,  vegetables,  poultry,  eggs,  butter,  and  all  other  goods 
and  articles  of  merchandise,  being  money  payments  charged  for  and 
upon  each  stall  or  stand  upon  which  the  same  are  respectively  exposed 
for  sale,  as  hereinafter  mentioned,  at  the  discretion  of  the  said  lord  of 
the  manor  for  the  time  being,  or  his  lessees,  according  to  the  situation 
of  such  stall  or  stand,  or  other  circumstances  affecting  the  same.  The 
said  market  and  fairs  at  Aylesbury  aforesaid  have  always,  as  far  back 
as  living  memory  goes,  been  and  still  are  holden  in  a  large  square  there 
called  the  Market  Square,  and  along  the  sides  of  the  streets  and  high- 
ways surrounding  and  leading  to  such  square,  and  also  in  another  open 
space  or  square  there  called  Kingsbury,  which  adjoins  and  opens  into 
the  Market  Square  aforesaid,  and  *in  another  place  called  r^^o7 
Pitches  Hill ;  all  the  said  places  where  such  market  and  fairs  are  ^ 
held  being  within  the  parish  and  manor  of  Aylesbury.  The  Market 
House,  hereinbefore  mentioned,  is  a  building  standing  in  the  centre  of 
the  said  Market  Square,  and  has  existed,  as  far  back  as  living  memory 
goes,  in  its  present  state  and  situation :  the  ground  floor  of  which  build- 
ing is  an  open  space  upon  which  sacks  of  corn  and  other  grain  and  seeds  / 
are  deposited  and  exposed  on  the  market  days  for  sale  ;  and  on  an  upper 
floor  in  the  same  building  the  corn  bins,  hereinbefore  mentioned,  are 
placed ;  and  which  corn  bins  are  from  time  to  time  let  out  to  the  farm- 
ers and  others  who  frequent  the  said  market  and  fairs,  for  the  purpose 
of  depositing  in  such  corn  bins  for  their  own  convenience  any  corn  or 
other  grain  or  seeds  which  they  may  be  desirous  of  leaving  upon  the 
spot.  The  lower  part  of  the  Market  House  has  also,  as  far  back  as 
living  memory  goes,  been  from  time  to  time  let  out  for  the  hustings  at 
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elections,  and  npon  other  public  occasions,  for  pecuniary  considerations, 
by  the  lord  of  the  manor  for  the  time  being  or  his  lessee  :  bat,  the  use 
of  the  said  Market  House  and  other  rooms  therein,  for  any  purpose  not 
connected  with  the  holding  of  the  said  market  and  fairs  on  any  day 
other  than  a  market  or  fair  day,  or  other  than  a  period  for  the  collec- 
tion of  tolls,  having  been  expressly  excepted  and  reserved  by  and  to  the 
said  A.  Tindal  in  and  by  the  said  lease  as  aforesaid,  the  said  Market 
House  has  never,  since  the  execution  of  the  said  lease,  been  so  let  ont 
by  the  appellante.  Upon  about  one*half  of  the  Market  Square  afore- 
said, stalls  have  been,  as  far  back  as  living  memory  goes,  and  still  are, 
usually  placed  upon  the  market  and  fair  days ;  on  which  stalls,  meat 
*d09n  ^^^  other  goods  and  articles  are  ^exposed  for  sale :  but  neither 

^  these  stalls,  nor  any  other  stalls,  stands,  or  tables  in  the  said 
market  and  fairs  aforesaid,  are  in  any  way  affixed  to  or  driven  into  the 
soil :  and  the  other  half  of  the  said  Market  Square,  and  also  the  said 
open  space  or  square  called  Kingsbury,  is  commonly  used  for  the  sale 
of  horses,  cows,  pigs,  sheep,  and  other  live  stock.  These  usually  either 
stand  at  the  sides  and  comers  of  the  streets,  or  in  Kingsbury  aforesaid, 
or  are  tied  to  the  rails  surrounding  the  Market  Square,  or  are  enclosed 
in  pens,  formed  by  four  hurdles  tied  together  at  the  corners,  no  part  of 
such  pens  being  in  any  way  affixed  to  or  driven  into  the  soil.  Upon 
certain  portions  of  the  sides  of  the  streets  surrounding  the  said  Market 
Square,  and  also  upon  certain  portions  of  the  said  other  streets  leading 
thereto,  and  of  Kingsbury  aforesaid,  fruit,  vegetables,  poultry,  and  other 
goods  and  articles  are  exposed  for  sale,  generally  either  in  baskets  or  on 
stalls  or  upon  stands  or  tables  placed  upon,  but  in  no  way  affixed  to,  or 
driven  into,  the  soil.  The  above  statement,  as  to  the  tolls,  stalls,  and 
the  mode  and  places  of  holding  the  fairs  and  markets,  and  of  exposing 
for  sale  and  selling  the  live  stock  and  various  merchandise,  articles,  and 
things  above  mentioned,  is  to  be  taken  to  be  true  as  far  back  as  living 
memory  goes.  The  lords  of  the  manor,  and  their  lessees,  for  the  time 
being,  have  also,  as  far  back  as  living  memory  goes,  and  the  appellants 
have,  since  the  date  of  the  said  lease,  been  in  the  habit  of  letting  to 
various  parties,  on  fair  days  and  other  occasions,  the  right  and  privilege 
of  placing  and  erecting  temporary  theatres  and  booths  for  shows,  upon 
various  open  spaces  of  ground  situated  within  the  parish  and  manor  of 
Aylesbury,  and  have  derived  therefrom  considerable  pecuniary  profit : 
mAnq-i  ^ut  none  of  such  theatres,  ^booths,  or  shows  have  been  or  are  in 

-*  any  way  affixed  to  or  driven  into  the  soil.  All  the  tolls  on  the 
corn,  grain,  and  other  seeds,  exposed  for  sale  in  the  said  Market  Hoose 
as  aforesaid,  have  been,  as  far  back  as  living  memory  goes,  and  still  are, 
received  in  the  said  toll  room  of  such  house :  but  all  the  other  tolls  and 
duties  hereinbefore  mentioned  are  and  always  have  been,  as  far  back  as 
living  memory  goes,  collected  and  received  in  those  parts  of  the  said 
parish  of  Aylesbury  wherein  and  whereon  any  live  stock,  merchandise. 
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articles,  and  things,  in  respect  of  which  such  last-mentioned  tolls  and 
duties  are  payable  as  aforesaid,  are  exposed  for  sale.  It  is  admitted 
that  the  appellants  are  in  fact  rated,  in  and  by  the  said  rate,  for  the  said 
Market  House,  and  for  all  the  land  so  far  as  the  same  is  demised  to 
them  in  and  by  the  said  lease,  and  for  the  stallage,  piccage,  and  for  all 
the  tolls  held,  occupied,  received,  and  enjoyed  by  them  within  the  parish 
of  Aylesbury. 

It  is  agreed  that  the  Oourt  of  Queen's  Bench  shall,  if  it  shall  see 
fit,  be  at  liberty  to  draw  such  inferences  from  the  facts  aboTC  stated  as 
the  Court  of  Quarter  Sessions,  upon  the  trial  of  the  said  appeal,  might 
have  drawn. 

The  appellants  contend  that,  at  the  time  the  rate  appealed  against 
was  made,  they  were  and  still  are  rateable  to  the  relief  of  the  poor  of 
the  said  parish  of  Aylesbury  in  respect  only  of  the  said  Market  House. 
The  respondents,  on  the  contrary,  contend  that  the  appellants  were, 
when  the  said  rate  was  made,  and  still  are,  rateable  in  respect  of  all 
the  property  they  are  rated  for  in  and  by  the  said  rate  as  aforesaid. 

The  question  for  the  opinion  of  the  Court  is,  Whether  the  appellants 
were,  when  the  rate  appealed  against  was  made,  rateable  to  the  relief 
of  the  poor  of  the  parish  *of  Aylesbury  in  respect  of  all  or  any  r^^o/v 
portion  of  the  property  in  respect  of  which  they  are  rated  in  ^ 
and  by  the  said  rate  aa  aforesaid.  If  the  Court  shall  be  of  opinion 
that  the  appellants  were,  when  the  said  rate  was  made,  rateable  in 
respect  of  all  the  property  in  respect  of  which  they  are  so  rated  as 
aforesaid,  in  and  by  the  said  rate,  then  the  said  rate  is  to  be  confirmed. 
If  the  Court  shall  be  of  opinion  that  the  appellants  were,  when  the 
said  rate  was  made,  rateable  in  respect  of  some  portion  only  of  the 
said  property  in  respect  of  which  they  are  so  rated  as  aforesaid,  then 
the  Court  is  requested  to  state  in  respect  of  which  portion  they  are  so 
rateable ;  and  the  said  rate  upon  the  appellants  is  to  be  amended  and 
reduced  according  to  the  annual  rateable  value  of  such  portion.  It 
being  agreed  that  such  rateable  value  as  last  aforesaid  shall  be  ascer- 
tained and  determined  upoli  and  according  to  the  principle  laid  down 
by  the  judgment  of  the  Court  by  two  valuers,  one  to  be  chosen  by  the 
appellants  and  the  other  by  the  respondents,  or,  in  case  of  their  dis- 
agreement, by  their  umpire  to  be  by  them  chosen  before  they  enter 
upon  their  valuation.  The  Court  is  also  requested  to  adjudge  the  costs 
to  be  paid  by  the  appellants  or  respondents. 

0*3f<Uletfj  in  support  of  the  rate. — It  is  admitted  by  the  appellants 
that  they  are  rateable  in  respect  of  the  Market  House,  and  that  the 
rate  is  so  far  good.  It  is  also  admitted  by  the  respondents  that  the 
rate  is,  in  fact,  made  on  the  tolls  as  well  as  on  the  Market  House.  The 
question,  therefore,  comes  to  be  whether  tolls,  such  as  described  in  this 
case,  or  any  or  which  of  them,  are  rateable.  Market  tolls,  properly  so 
called,  that  is  tolls  payable  in  respect  of  things  sold  in  a  market,  are 
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♦1^1 1  "^*  *rateable-    The  reason  is,  that  they  are  not  connected  with  the 
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realty.     As  far,  therefore,  as  such  tolls  are  concerned,  the  only 


point  is  whether  the  fact,  that  they  have  from  time  immemorial  been 
received  in  the  Market  House,  makes  any  difference.  [Lord  Campbbll, 
0.  J. — Suppose  that  mortgage  money  or  an  annuity  is  made  payable  in 
Lincoln's  Lin  Hall :  do  you  say  that  would  make  it  a  corporeal  here- 
ditament ?]  It  must  be  conceded  that  the  market  tolls  proper  are  not 
rateable.  But  under  the  general  name  of  tolls,  in  this  case,  are  included 
payments  made  to  the  appellants,  not  for  things  sold  in  the  market,  but 
for  the  stalls  and  the  use  of  the  part  of  the  market-place  on  which 
they  are  exposed  for  sale,  whether  sold  or  not.  Such  a  payment  is  not 
properly  a  toll,  but  stallage ;  Com.  Dig.  Market  (F.  1).  No  man  can 
erect  stalls  or  place  tables  in  a  market  without  the  leave  of  the  owner 
of  the  soil ;  The  Mayor,  &c.,  of  Northampton  v.  Ward,  2  Stra.  1288, 
The  Mayor,  &c.,  of  Norwich  v.  Swan,  2  V-  Bl.  1116.  The  payment 
made  for  this  license  is  so  attached  to  the  soil  that,  if  the  land  be 
borough  English,  the  heir  at  common  law  shall  have  the  market  and  the 
toll,  but  the  younger  son  shall  have  the  stallage  and  the  piccage  with 
the  soil ;  Heddey  v.  Welhouse,  Moore,  474,  recognised  in  Rex  r.  Bell, 
5  M.  k.  S.  221.  Stallage  is  in  effect  a  payment  for  the  use  and  occu- 
pation of  the  soil :  Littlbdale,  J.,  so  explains  it  in  Mayor,  &c.,  of 
Newport  v.  Saunders,  8  B.  &  Ad.  411  (E.  C.  L.  R.  vol.  28).  The  dis- 
tinction between  the  market  tolls  and  stallage  is  like  that  between  toll 
thorough,  which  is  incorporeal,  and  toll  traverse,  which  is  taken  in 
respect  of  the  soil.  Toll  traverse  is  rateable ;  Regina  v.  The  Marquis 
of  Salisbury,  8  A.  &  E.  716  (E.  C.  L.  R.  vol.  85). 
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*Pashleyj  contri. — The  question  is  now  confined  to  the  tolls 


paid  in  respect  of  goods  sold  on  stalls.  [Lord  Campbell,  C.  J. 
— ^No.  The  payments  to  which  the  question  is  now  confined  are  made  for 
the  privilege  of  using  stalls  and  for  exposing  goods  for  sale  and  other 
purposes.  It  is  quite  immaterial  whether  the  goods  are  sold  or  not.  I 
do  not  see,  on  principle,  any  distinction  between  using  the  soil  by  placing 
a  stall  upon  it,  or,  a  table,  or  by  placing  goods  directly  upon  it,  or  other- 
wise, if  the  soil  be  in  fact  occupied,  and  a  consideration  paid  for  its 
occupation  to  the  owner  or  his  lessee.]  Such  a  liberty  is  like  the  way 
leave  in  Rex  v.  Jolliffe,  2  T.  R.  90,  which  was  held  not  rateable.  There 
are  no  words  in  stat.  43  EI.  c.  2,  s.  1,  including  this  liberty ;  it  cannot 
be  comprehended  under  the  term  "lands." 

Lord  Campbell,  C.  J. — The  case  is  now  reduced  to  a  single  point. 
Mr.  O'Malley^  in  the  course  of  the  argument,  very  properly  abandoned 
the  claim  to  rate  the  market  tolls,  which  have  nothing  to  do  with  the 
occupation  of  the  soil.  But  he  successfully  contended  that  what  are 
called  the  stallage  tolls  are  payments  made  to  the  appellants  for  the 
use  of  the  soil  for  the  time ;  and  that,  if  so,  the  appellants  are  ratea- 
ble for  them  under  stat.  43  £l.  c.  2,  s.  1.    The  person  using  a  stall  has  for 
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tbe  time  being  the  use  and  occapation  of  that  part  of  the  soil  on  which' 
it  stands.  The  compensation,  which  is  paid  to  the  owner  of  the  soil  or 
his  lessee  for  the  use  of  the  soil  in  this  way,  is  quite  different  in  its 
nature  from  the  toll  payable  to  the  lord  of  the  market  for  goods  sold ; 
that  toll  is  quite  irrespective  of  the  ownership  or  ^occupation  of  rn^Aoo 
the  soil.  Then,  on  general  principles,  whatever  profit  is  made  ^ 
by  the  occupation  of  the  soil  is  properly  rated.  I  do  not  see  on  what 
principle  the  payments  made  in  respect  of  the  use  of  the  stalls  are  to 
be  distinguished  from  the  tolls  payable  for  way  leaves,  in  the  coal  dis- 
tricts in  the  North,  which  are  always  rated.  So  far,  therefore,  as  the 
rate  is  imposed  on  the  Market  House,  and  on  the  payments  in  respect 
of  goo(ls  not  sold,  it  is  good,  but  not  in  so  far  as  it  is  on  the  tolls  or 
goods  sold ;  and  it  must  be  amended  accordingly.  The  parties  have 
agreed  as  to  the  manner  in  which  the  amount  is  to  be  ascertained. 

CoLBRiDOB,  J. — ^I  perfectly  agree.  The  persons  here  rated  are  not 
those  who  on  market  days  use  the  stalls  from  time  to  time,  and  make 
payments  to  the  appellants,  for  such  use.  Their  occupation  probably 
would  be  too  fleeting  to  render  them  properly  rateable.  But  the  per- 
sons rated  are  the  tenants  for  a  term  of  years  of  what  is  in  effect  the 
use  and  occupation  of  the  soil  of  the  market-place,  on  particular  days, 
to  be  turned  to  profit  in  a  particular  manner.  Rex  v.  JoUiffe  is  quite 
consistent  with  our  decision.  There  the  appellant  used  two  way  leaves. 
One  was  over  land  occupied  jointly  by  himself  and  another.  If  the  use 
of  the  way  leave  rendered  that  land  more  valuable,  that  was  or  ought 
to  have  been  taken  into  account  in  the  rate  imposed  in  respect  of  the 
land  on  himself  and  his  cotenant.  The  other  way  leave  he  used ;  but 
he  had  no  occupation  of  it ;  he  paid  to  the  occupier  of  the  soil  t-^aoa 
a  toll  for  each  ton  of  coals  *which  he  carried  along  it.  He  was,  ^ 
in  respect  to  that  way  leave,  much  in  the  same  situation  as  the  persons, 
in  the  present  case,  who  come  to  market  and  make  a  payment  for  the 
temporary  use  of  a  portion  of  the  soil.  That  case,  therefore,  was  pro- 
perly decided,  and  is  perfectly  consistent  with  the  principle  on  which 
we  now  act. 

WiOHTMAN,  J. — Stallage  may  be  considered  as  a  compensation,  in 
the  nature  of  ground-rent,  paid  by  the  person  who  for  the  time  uses  a 
portion  of  the  soil  to  the  owner  who  permits  him  so  to  do.  Mr.  Paih- 
ley's  argument  consisted  in  applying  the  term  toll  to  this,  and  then 
arguing  that,  as  tolls  were  not  rateable,  this  was  not. .  But  it  is  in  the 
nature  not  of  toll,  but  rather  of  ground-rent. 

Grompton,  J. — I  am  of  the  same  opinion.  The  appellants  occupy 
the  land  on  market  days  by  means  of  persons  who  pay  them  for  leave 
to  use  it.  They  are  occupants  of  land ;  and  in  that  way  they  make  a 
profit  from  their  occupation ;  and  they  are  properly  rated  in  respect 
of  such  their  beneficial  occupation. 

Rate  to  be  amended  on  this  principle. 
2A 
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^.Q„  *Th6    QUEEN    V.   The   Inhabitanta    of    St.    LEONARD'S, 
^^^J  SHOREDITCH,    Jan.U. 

Reported,  14  Q.  B.  840  (E.  C.  L.  R.  vol.  68). 


DUGDALE  V.  The  QXJEEN.    Jan.  15. 

It  if  ft  misdemeanoiir  to  proenre  indecent  print*  with  intent  to  pnbliBh  them. 

But  to  preserre  and  keep  them  in  possession  with  such  intent  is  not  a  misdemeanour. 

Thb  defendant  was  indicted  at  the  Middlesex  SeBsions.  The  in- 
dictment contained  seven  counts. 

The  first  count  charged  that  defendant,  « unlawfully  and  wickedly 
devising,  contriving,  and  intending,  as  much  as  in  him  lay,  to  vitiate 
and  corrupt  the  morals  of  the  liege  subjects,"  «« and  to  incite  and 
encourage  the  said  liege,"  &c.,  <<  to  indecent,  obscene,  and  immoral 
practices,  and  bring  them  to  a  state  of  wickedness,  lewdness,  and  de- 
bauchery, heretofore,  to  wit,  on,"  &c.,  at,  &c.,  ^<  unlawfully,  wickedly, 
knowingly,  wilfully,  and  designedly,  and  in  order  to  effect  and  bring 
about  such  his  most  wicked  devices  and  contrivances,  did  obtain  and 
procure  divers,  to  wit,  one  hundred,  indecent,  lewd,  filthy,  bawdy,  and 
obscene  prints,  and  divers,  to  wit,  one  hundred,  indecent,  lewd,  filthy, 
bawdy,  and  obscene  pictures,  then  and  there  respectively  tending  to 
scandalize  and  debase  human  nature,  and  then  and  there  representing 
and  exhibiting,"  &c.,  «<  in  order  and  for  the  purpose  of  afterwards  un- 
lawfully uttering,  publishing,  selling,  and  disseminating,  and  causing  to 
be  uttered,  published,  sold,  and  disseminated,  the  said  prints  and  pic- 
tures, to  and  amongst  the  liege,"  &c.,  <«and  thereby  contaminating, 
*±^(M  vitiating,  and  ^corrupting  the  morals  of  the  said  liege,"  &c., 
-*  <«and  bringing  the  said  liege,"  &c«,  <<to  a  state  of  wickedness, 
lewdness,  debauchery,  and  immorality.  In  contempt,"  &c«,  to  the  evil 
example,  &c.,  and  against  the  peace,  &c. 

The  second  count  charged  that  defendant,  <<  unlawfully  and  wickedly 
devising  and  contriving,  as  in  that"  (the  first)  «<  count  also  mentioned, 
afterwards,  to  wit,  on,"  &c.,  at,  &o.,  "  unlawfully,  wickedly,  knowingly, 
wilfully,  and  designedly,  did  preserve  and  keep  in  his  possession  divers, 
to  wit,  one  hundred,"  &c.  (as  before),  «<  with  the  intent  and  for  the 
purpose  of  unlawfully  and  wickedly  uttering,"  &c.  (as  in  the  first 
count). 

The  other  counts  were  for  different  offences,  but  were  framed,  as  to 
the  points  upon  which  the  Court  decided,  like  either  the  first  or  second 
count. 

Plea  :  Not  guilty.     Issue  thereon. 

The  defendant  having  been  found  Guilty,  judgment  was  passed  upon 
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him,  separately  apon  each  count :  whereupon  he  brought  error  in  this 
Court.     Joinder  in  error, 

W.  J.  Metcalfe,  for  the  plaintiff  in  error. — The  question  on  the  first 
and  corresponding  counts  is,  whether  the  procuring  obscene  prints  with 
intent  to  publish  them  be  a  misdemeanour  at  common  law.  The  counts 
charge  no  attempt  to  publish.  On  the  second  and  corresponding  counts 
the  question  is,  whether  the  possessing  with  intent  to  publish  be  a  mis- 
demeanour, no  act  at  all  being  charged.  [Lord  Campbell,  C.  J. — 
As  to  those  counts,  the  defendant  below  might  have  procured  the 
prints  without  the  intention  of  selling  them,  and  have  afterwards  con- 
ceived the  intention :  then  there  would  have  been  nothing  *done.]  r^Aon 
In  Rex  V.  Sutton,  Ca.  K.  B.  temp.  Hardw.  870,  S.  C.  2  Str.  ^  ^^' 
1074,  the  defendant  was  indicted  for  possessing  stamps  which  would 
impress  the  sceptre  (a)  on  coin,  with  intent  to  utter  sixpences  for  half- 
guineas  :  and,  though  no  act  was  dotae,  this  was  held  to  be  a  misde- 
meanour. But  that  case  was  overruled  in  Rex  v.  Heath,  Russ.  &  R. 
184,  where  it  was  held  not  to  be  an  offence  knowingly  t6  have  in  pos- 
session counterfeit  coin  with  intent  to  utter.(6)  In  a  note  to  the  report 
of  that  case  it  is  suggested  that  the  facts  would  have  supported  a  good 
indictment  for  procuring  with  intent  to  circulate.  That  would  answer 
to  the  first  and  corresponding  counts  here:  the  question  is,  whether 
they  charge  a  crime.  [Coleridgb,  J. — How  do  you  distinguish  the 
case  from  Rex  v.  Fuller,  Russ.  k  R.  308?]  There  it  was  certainly 
held  to  be  a  misdemeanour  to  procure  counterfeit  coin  with  intent  to 
utter.  Possibly  the  intent  to  utter  counterfeit  coin,  a  statutable  offence, 
may  be  distinguishable  from  the  intent  to  publish  obscene  works,  which 
is  a  common  law  misdemeanour.  That,  however,  was  not  a  case  upon 
error,  but  only  an  opinion  to  which  the  Judges  came  upon  being  con- 
suited :  and  the  case  is  very  shortly  reported.  [Lord  Campbell,  C.  J. 
— ^As  at  present  advised,  I  should  adhere  to  Rex  v.  Fuller :  under  the 
counts  which  we  are  now  considering,  no  one  could  be  convicted  without 
having  done  an  act.]  By  stat.  14  &  15  Vict.  c.  10,  s.  1,  if  a  person 
is  found  by  night  in  possession  of  any  picklock,  &c.,  without  lawful 
♦excuse,  he  is  guilty  of  a  misdemeanour :  in  cases  not  under  t-^aoq 
that  act,  would  it  be  a  misdemeanour  to  make  a  picklock  with  ^ 
intent  to  commit  a  burglary  ?  [Lord  Campbell,  C.  J. — That  statute 
gives  a  very  stringent  power  for  the  repression  of  burglaries,  by  making 
the  possession,  under  certain  circumstances,  indictable :  but  it  does  not 
mention  the  procuring,  and  suggests  no  inference,  that  procuring  the 
instrument,  with  the  intent,  was  not  previously  indictable.] 

Clarkeofij  control,  was  stopped  by  the  Court. 

Lord  Campbell,  C.  J. — We  have  decisions  on  both  set^  of  counts* 

(a)  The  indictment  not  charging  that  the  stamp  would  impress  the  similitude  of  either  side 
of  a  eoin,  but  onlj  that  of  part  of  a  side,  the  possession  was  not  considered  an  offence  within 
«tat  8  A  9  W.  $,  0.  26,  s.  1. 

(6)  In  1810.     Bee  now  sUt  3  A  3  W.  4,  c.  34,  s.  8. 
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Rex  V.  Heath  shows  that  those  counts  cannot  be  supported  whidi 
merely  charge  a  possession  with  intent  to  publish:  the  mere  intent 
cannot  constitute  a  misdemeanour  when  unaccompanied  with  any  act. 
The  case  is  precisely  in  point.  But,  as  to  the  counts  which  charge  a 
procuring  with  intent  to  publish,  we  find  that  in  Rex  v.  Fuller,  in 
Easter  term,  1816,  all  the  Judges  were  of  opinion  that  the  procuring 
counterfeit  coin  with  intent  to  utter  was  a  misdemeanour,  and  that  this 
might  be  evidenced  by  the  possession.  Must  not  the  law  be  the  same 
as  to  the  publication  of  indecent  prints  ?  The  circulation  of  counterfeit 
coin  is  a  statutory  offence ;  the  circulation  of  indecent  prints  is  punished 
at  common  law  for  the  protection  of  morals.  The  procuring  of  snch 
prints  is  an  act  done  in  the  commencement  of  a  misdemeanour,  the 
misdemeanour  being  the  wicked  offence  of  publishing  obscene  prints. 
♦4<IQ1  Coleridge,  J. — I  am  of  the  same  opinion.  The  law  *will 
^  not  take  notice  of  an  intent  without  an  act.  Possession  is  no 
such  act.  But  procuring,  with  the  intent  to  commit  the  misdemeanour, 
is  the  first  step  towards  the  committing  of  the  misdemeanour. 

WiOHT^AN,  J. — I  concur  on  both  points.  Mr.  Metcalfe  has  clearly 
shown  that  the  possession  is  not  indictable,  as  not  being  an  act :  but 
the  procuring  is  an  act. 

Crompton,  J. — Rex  v.  Fuller,  Russ.  &  R.  808,  is  a  distinct  authority. 
Judgment  on  the  first  and  corresponding  counts  affirmed. 


HEYWOOD  V.  POTTER.    Jan.  17. 

The  proprietor  of  a  design  applied  to  paper  haDgings,  registered  aeeording  to  the  proristoni  of 
Stat  5  A  6  Viet  o.  160,  published  pattern  pieeet,  containing  the  whole  design,  not  bearing 
the  letters  "  R'"  and  the  proper  number,  as  prescribed  bj  sect  4 :  the  ordinarj  practioe  in 
the  trade  was  to  sell  hangings  in  larger  pteees,  but  to  mark  patterns  such  as  those  whieh  were 
published.  Held,  that  he  was  not  protected  by  the  Act  against  parties  copying  the  design 
from  snch  pattern  pieces,  and  publishing  articles  with  such  design  applied  to  them. 

Per  Lord  Campbell,  C.  J.,  and  Wiqhtmaic,  J.    Dissentiente,  CoLBBiDaa,  J. 

Case.  The  first  count  charged  that  plaintiffs,  before  and  at  the  time 
of  the  committing,  &c.,  and  after  the  passing  of  an  Act,  &c.  (5  ft  6 
Vict.  c.  100,  <<  to  consolidate  and  amend  the  laws  relating  to  the  copy- 
right of  designs  for  ornamenting  articles  of  manufacture"),  and  after 
1st  September,  1842,(a)  and  before  and  at  the  time  of  the  registration 
of  the  design  thereinafter  mentioned,  were  and  still  were  (within  the 
♦lJ.ni  ^^^'^^^S  ^"^  protection  '^of  the  said  Act)  the  proprietors  of  a 
^  new  and  original  design  for,  and  applicable  to,  the  ornamenting 
articles  of  manufacture,  to  wit,  of  a  new  and  original  design  for  and 
applicable  to  the  ornamenting  paper  hangings :  and  not,  &c.  (negativing 
the  cases  excepted  by  Schedule  (C.)),  and  not  previously  published  in 

(a)  See  sect  1. 
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(jrest  Britain,  &o. :  that  plaintiffs  afterwards,  before  the  publication 
of  such  design,  in  pursnance  of  and  according  to  the  provisions  of  the 
said  Act,  « caused  the  same  design  to  be,  and  the  same  accordingly 
then  was,  duly  registered  in  respect  of  the  application  of  such  desigq,  to 
ornamenting  articles,  to  wit,  articles  of  manufacture  contained  and  com- 
prised in  Class  5"  in  the  Act  mentioned,  «  by  specifying  the  number  of 
the  class  in  respect  of  which  such  registration  was  made  at  the  time  of 
such  registration,  and  the  name  of  the  plaintiffs  as  proprietors  thereof, 
to  wit,  the  name,"  &c.  (of  plaintiff's  firm),  together  with  the  place  of 
busineas :  whereby  plaintiffs  became  the  proprietors  of  and  entitled  to 
the  copyright  of  the  said  design,  and  entitled  to  the  sole  right  to  apply 
the  said  design,  to  wit,  to  articles  of  manufacture  contained  within  the 
said  Class  5,  <<  to  wit,  to  paper  hangings,  within  the  United  Kingdom," 
for  three  years  from  the  time  of  the  registration.  That  plaintiffs  had 
applied  the  design  to  the  ornamenting  of  articles  of  manufacture  con- 
tained, &c.  (as  above).  Breach :  that  defendant,  well  knowing,  &c., 
within  three  years  from  such  registration,  and  within  twelve  calendar 
months  before  the  commencement  of  this  suit,  in  England,  wrongfully, 
and  without  the  licence  or  consent  in  writing  of  the  plaintiffs,  and  while 
plaintiffs  were  the  proprietors  of  such  design  and  so  entitled  to  the 
copyright,  against  the  form,  &c.,  applied  such  design,  for  the  purpose 
of  sale,  to  the  ornamenting  of  certain  articles  of  '^manufacture,  r^^-t 
to  wit,  20,000  pieces  of  paper  hangings,  the  same  being  respect-  ^ 
ively  of  the  class  of  articles  of  manufacture  in  respect  of  which  the 
said  copyright  was  then  in  force  by  reason  of  the  registration,  accord- 
ing to  the  provisions,  &o.,  and  thereby  wrongfully  infringed  upon  and 
deprived  plaintiffs  of  their  said  copyright  of  and  in  the  said  design, 
and  of  the  sole  right  to  apply,  &c.,  to  wit,  to  paper  hangings. 

The  second  count,  after  stating  the  proprietorship  and  registration 
by  plaintiffs  of  the  design,  as  in  the  first  count,  stated  that  defendant, 
within  three  years,  &c.,  in  England,  and  without  the  consent,  &o.,  and 
while  plaintifis  were  the  proprietors,  &c.,  sold  divers  articles  of  manu- 
facture, to  wit,  20,000  pieces  of  paper  hangings,  to  and  upon  each  of 
which  said  pieces  of  paper  hangings  respectively  the  said  design  so 
registered  was  applied  for  the  purpose  of  ornamenting  the  same  respect- 
ively, each  and  every  of  the  said  pieces  of  paper  hangings  bein^  of  the 
class  of  articles  of  manufacture  in' respect  of  which  the  said  copyright 
was  then  in  force,  defendant  having  knowledge  that  the  consent  of 
plaintiffs  had  not  been  given  to  the  application  of  the  said  design  to 
the  said  pieces  of  paper  hangings  so  sold  respectively :  contrary  to  the 
form,  fcc. 

Plea  6,  to  1st  count :  That,  after  publication  of  the  said  design,  and 
before  the  time  of  the  committing,  &c.,  to  wit,  on,  &c.,  divers  articles 
of  manufacture  comprised  in  the  said  Class  5,  to  wit,  20,000  pieces  of 
paper  hangings,  to  which  the  said  design  had  been  applied  by  plaintijQis, 

VOL.  I. — 36  2  A  2  B.  A  B. 
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were  published  by  plaintiffs  without  having  thereon  or  on  any  of  them, 
at  the  time  when  the  same  were  published  by  plaintiff,  the  letters 
<(  R^" :  contrary,  &c. :  verification.  Replication  :  That  each  and  every 
*1±T\  *^^  ^^^  articles  of  manufacture  contained  in  the  said  Class  5,  to 
^  which  the  said  design  had  been  applied  at  the  time  when  the 
same  were  published  by  plaintiffs,  had  thereon  respectively  the  letters 
<<  R',"  according  to  the  form,  &c.,  and  were  not,  nor  were  nor  was  any 
or  either  of  them,  published  by  plaintiffs  without  having  thereon,  at 
the  time  when  the  same  were  so  published  respectively,  the  letters 
<<  R"^,''  in  manner  and  form,  &c. :  conclusion  to  the  country.  Issne 
thereon. 

There  was  a  similar  plea,  the  eleventh,  to  the  second  count ;  and  a 
similar  issue.     There  were  also  other  issues  of  fact,  not  now  material. 

At  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  London  Sittings 
in  last  Trinity  vacation,  it  was  admitted  that  the  plaintiffs  had  sold,  as 
patterns  only,  certain  small  pieces  of  paper  hangings  containing  the 
whole  design  registered  by  them.  The  patterns  sold  had  not  the  letters 
<<  R*'*'  on  them,  or  any  number  or  letter  corresponding  with  the  date 
of  the  registration  of  the  design  in  the  mode  directed  by  stat.  5  &  6 
Vict.  c.  100,  s.  4.  The  defendant  bought  some  of  these,  and  imitated 
the  design,  without  knowing  that  it  was  registered.  It  was  contended 
for  the  defendant  that  the  plaintiffs  were  not  entitled  to  the  protection 
of  sect.  3,  inasmuch  as  the  provisions  of  sect.  4  had  not  been  complied 
with.  It  was  contended  for  the  plaintiffs  that  these  pieces  did  not 
require  the  marks  of  registration,  being  only  small  pattern  pieces,  and 
therefore  not  falling  within  the  description  <<  article  of  manufacture" 
in  sect.  4.  It  was  shown,  in  evidence,  that  paper  hangings  were  usually 
sold  in  pieces  of  twelve  yards  long,  and  that  the  plaintiflb  were  in  the 
habit  of  marking,  with  the  letters  R**  and  the  number,  all  pieces  of  that 
*dAV\  ^^^S^^'  T^^  Lord  Chief  *Justice  left  to  the  jury,  VHiether  or 
-'  not  it  was  the  general  custom  of  the  trade  to  mark  pattern  pieces, 
such  as  those  that  had  been  sold,  with  the  marks  of  registration.  The 
jury  found  that  the  more  general  custom  was  to  do  so,  and,  under  the 
direction  of  the  Lord  Chief  Justice,  found  a  verdict  for  the  defendant 
on  the  issues  upon  the  sixth  and  eleventh  pleas,  and  for  the  plaintiffs 
on  all  the  others.  Leave  was  reserved  to  move  to  enter  a  verdict  for 
the  plaintiffs  on  the  issues  found  against  them. 

In  last  term,  BramweU  obtained  a  rule  accordingly. 

Web9ter  now  showed  cause. — ^The  question  depends  upon  the  meaning 
of  the  words  «  article  of  manufacture,"  in  sect.  4  of  stat.  5  &;  6  Yiot. 
c.  100.  That  section  enacts  « that  no  person  shall  be  entitled  to  the 
benefit  of  this  Act,  with  regard  to  any  design  in  respect  of  the  appli- 
cation thereof  to  ornamenting  any  article  of  manufacture,*'  unless  the 
design  shall  have  before  publiciltion  been  registered,  c«and  unless  at  the 
time  of  such  registration  such  design  have  been  regbtered  in  respect 
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of  the  application  thereof  to  some  or  one  of  the  articles  of  manufac- 
ture or  substances  comprised  in  the  above-mentioned  classes"  (in  sect. 
S),  <<  b J  specifying  the  number  of  the  class  in  respect  of  which  such 
registration  i&  made/'  <<and  unless  after  publication  of  such  design 
every  such  article  of  manufacture,  or  such  substance  to  which  the  same 
shall  be  so  applied,  published  by  him,  hath  thereon,"  «  at  the  end  or 
edge  thereof,  or  other  convenient  place  thereon,  the  letters  <R^,'  toge- 
*;her  with  such  number  or  letter,  or  number  and  letter,  and- in  such  form 
as  shall  correspond  with  the  date  of  the  registration  of  such  design 
according  to  the  Registry  of  Designs  in  that  behalf/'  The  pattern 
pieces  in  question,  which  contain  *the  whole  of  the  registered  r^^AAA 
design,  clearly  come  within  the  meaning  of  the  phrase  «<  article  ^ 
of  manufacture ;"  and  the  proprietor  of  the  design  is  bound  to  place 
the  proper  marks  of  registration  upon  each  of  them.  It  will  be  con- 
tended that  these  patterns  are  not  «<  paper  hangings"  (which  constitute 
Class  5  in  sect.  8)  in  the  ordinary  meaning  of  the  word,  inasmuch  as 
they  are  not  of  the  usual  length  at  which  paper  hangings  are  usually 
sold.  But  it  does  not  appear  that  there  is  any  customary  length  for 
paper  hangings ;  and,  if  to  each  piece,  of  whatever  length,  the  whole 
design  is  applied,  the  pieces  are  <<  paper  hangings,"  and  must  therefore 
have  the  marks  of  registration.  It  is  clearly  not  enough  that  the  large 
articles  manufactured  after  these  patterns  should  alone  have  the  marks. 
The  design  and  the  article  to  which  it  is  applied  must  be  taken  in  com- 
bination. When  there  is  so  much  of  the  article  as  to  receive  and  exhi- 
bit the  application  of  the  whole  design,  that  is  enough  of  it  to  make  it 
an  article  of  manufacture  within  the  meaning  of  the  statute.  By  sect. 
17,  any  person  may  inspect  a  design  of  which  the  copyright  has  expired; 
but  no  registered  design  of  which  the  copyright  has  not  expired  shall 
be  open  to  inspection,  except  by  a  proprietor  or  a  party  authorized  in 
writing  by  him,  or  authorized  by  the  registrar :  but  it  is  provided  that 
any  person  producing  a  design  with  the  registration  mark,  may  obtain 
from  the  registrar  a  certificate  stating  whether  there  is  a  copyright, 
:»nd,  if  so,  in  respect  of  what  article  of  manufacture  it  exists.  How  is 
a  stranger  to  avail  himself  of  these  provisions,  either  for  his  own  infor- 
mation or  to  avoid  infringing  upon  copyright,  unless  what  he  sees  exposed 
to  public  view  bears  the  statutory  marks  of  registration  ?    The  object 


of  sect.  4,  which  was  to  prevent  the  public  *from  unwittingly 
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copying  registered  designs,  would  be  frustrated  if  the  samples, 
from  which  the  designs  are  most  likely  to  be  copied,  bear  no  signs  of 
having  been  registered.  [Lord  Campbell,  0.  J. — If  a  pattern  piece 
be  without  a  number  or  the  letters  «R*,"*you  say  that  will  amount  to 
an  intimation  that  the  design  is  not  registered  T]  That  is  so.  And 
therefore  the  proprietor  of  a  design,  who  has  registered  it,  must,  in 
order  to  assert  his  copyright  to  its  full  extent,  mark  every  piece  that 
he  publishes.     There  are  several  designs,  no  doubt,  of  so  short  dura- 
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tion  as  to  their  application,  that  the  proprietor  often  sends  into  the 
market  many  pieces  without  the  marks  of  registration,  inasmuch  as  he 
would  gain  little  by  the  protection :  but,  when  the  design  is  to  be  per- 
manently used,  and  is  valuable,  the  precaution  will  become  important : 
and  the  proprietor,  if  he  will  not  take  the  statutory  precaution,  cannot 
complain  if  the  design  is  copied.  There  is  no  difficulty  in  affixing  the 
marks :  the  close  of  sect.  4  shows  that  this  may  be  done  by  making  it 
on  the  material,  as,  for  instance,  by  a  water  mark.  The  act  is  penal, 
and  will  be  construed  strictly. 

BramwM  and  Lukh^  contri. — The  words  "  article  of  manufacture" 
were  intended  by  the  Legislature  to  include  only  such  articles,  with  the 
registered  design  applied,  as  are  the  subjects  of  sale ;  not  mere  frag- 
ments of  such  articles,  like  the  pattern  pieces  in  question.  The  former 
is  the  ordinary  meaning  of  the  words ;  and  the  statute  did  not  intend 
to  create  any  other.  «<  Article  of  manufacture"  must  bear  the  same 
meaning  in  sects.  3  and  4.  Now,  in  sect.  3  the  whole  «  paper  hang- 
ings^' mentioned  in  Class  5,  of  the  shape  and  size  in  which  they  are 
i^AACi-\  ^^^^'  constitute  the  article  of  manufacture  which  is  to  *be  marked 

-'  as  registered ;  not  the  pattern  sample ;  just  as,  with  respect  to 
Glasses  6  and  7,  the  whole  carpet  and  the  entire  shawl  are  the  articles 
of  manufacture,  and  not  pieces  of  either,  used  as  patterns  only.  [Lord 
Campbell,  C.  J. — Might  not  half  a  carpet  be  sold  ?]  Perhaps  it  may 
be  the  custom  of  the  trade  to  sell  half  of  a  carpet ;  but  it  was  in  evidence 
at  the  trial  that  in  the  paper  hanging  trade  the  ordinary  practice  was 
to  sell  the  pieces  in  lengths  of  not  less  than  twelve  yards.  At  all 
events,  sect.  7,  which  prohibits,  under  a  penalty  mentioned  in  sect.  8, 
the  publication  or  sale  of  articles  of  manufacture  to  which  a  registered 
design  has  been  applied,  and  sect.  9,  which  gives  the  proprietor  a  right 
of  action  in  the  case  of  such  publication  or  sale,  can  be  intended  to 
apply  only  to  an  article  of  manufacture  of  the  size  and  form  in  which 
it  is  ordinarily  sold  for  use.  [Lord  Campbell,  C.  J. — These  pattern 
pieces  might  be  used  for  papering  a  room.]  The  Legislature  must  be 
supposed  to  have  had  in  view  the  ordinary  size  adopted  for  that  pur- 
pose. [Lord  Campbell,  C.  J. — Would  you  say  that  a  piece  of  paper 
twelve  yards  long,  but  sold  bonfi  fide  as  a  pattern,  need  not  have  the 
marks  of  registration  ?]  The  purpose  for  which  the  article  is  sold  is 
not  material ;  but  its  form  and  dimensions  must,  on  the  face  of  it,  be 
such  as  to  allow  of  its  being  used  for  ordinary  purposes.  [Wiqhtman, 
J. — Would  a  piece  twelve  yards  long,  but  manufactured  solely  as  a  pat- 
tern, be  within  the  act  ?]  No ;  it  would  not  be  a  paper  hanging,  in  the 
ordinary  sense  of  the  term.  De  la  Branchardiere  v.  Elvery,  4  Exch. 
880,t  decides  that  copies  of  a  registered  design,  published  in  a  book 
♦iiii7l  ^^^  ^^^®'  nee^  not  have  any  registration  mark  attached  to  *them. 

-'  The  difficulty  pointed  out,  of  ascertaining  whether  a  design  be 
regbtered  or  not,  will  exist  wherever  an  article  having  the  letters 
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"  R**"  on  it  is  divided  into  two  pieces.  [Wiohtman,  J. — What  do  you 
say  was  the  object  of  the  Legislature  in  providing  for  the  registration 
of  designs  ?]  No  doubt  it  was,  as  has  been  stated,  to  protect  the  pub 
lie  from  unwittingly  imitating  designs  of  which  the  copyright  had  been 
secured.  But  it  never  could  have  been  intended  to  carry  that  protec- 
tion so  far  as  to  fix  no  limit  to  the  size  and  form  of  the  articles  which 
are  to  be  marked ;  so  that,  for  instance,  a  pattern  of  not  more  than  a 
square  inch  in  size,  yet  containing,  as  is  not  unfrequently  the  case,  the 
whole  of  the  design,  should  require  to  be  marked,  as  much  as  a  piece 
twelve  yards  in  length,  in  which  the  design  is  repeated  a  great  number 
of  times :  that  would  entail  a  great  hardship  upon  the  manufacturer, 
who,  after  all,  is  not  the  party  expressly  required  by  the  statute  to 
place  the  marks  of  registration  upon  the  article  manufactured.  Sect. 
18  recognises  a  distinction  between  a  <<  paper  hanging"  and  « a  piece 
end  of  a  registered  pattern,  with  the  registration  mark  thereon."  It 
has  not  been  found  necessary,  for  the  protection  of  the  public  against 
patentees,  to  require  that  every  portion  of  the  article  should  have  a 
mark. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  plaintiffs  have  not 
complied  with  the  provisions  of  the  statute.  The  Legislature,  in  giving 
protection  to  the  proprietors  of  designs,  requires  that  every  article  of 
manufacture  containing  the  design  secured  shall,  if  put  forth  by  the 
manufacturer  in  the  ordinary  course  of  *trade,  contain  certain  r^AAo 
marks,  as  a  caution  to  the  public  that  the  design  of  such  article  ^ 
has  been  secured  to  the  proprietors  by  registration.  I  cannot  see  that 
any  limit  is  fixed  to  the  size  of  the  article  so  put  forth.  It  appeared  at 
the  trial  that  the  custom  of  the  trade  was  to  sell  paper  hangings  in 
lengths  of  not  less  than  twelve  yards,  but  that  smaller  pieces  were  sold 
as  patterns  only.  The  plaintiffs  sold  some  of  these,  which  did  not  con- 
tain the  marks  of  registration  ;  and  the  defendant  imitated  the  design 
without  the  intention  of  pirating  it,  and  without  being  aware  that  the 
design  was  registered.  I  do  not  see  that  the  use  to  which  the  article 
is  to  be  applied  affects  the  question.  It  is  equally  an  article  of  manu- 
facture, and  equally  an  article  of  trade,  whether  it  be  manufactured  and 
sold  as  a  pattern  or  for  actual  use :  and,  if  it  contains  no  marks  of 
registration,  is  just  as  likely  to  mislead  a  purchaser  as  a  larger  piece. 
Moreover,  the  jury  found  that  the  ordinary  practice  of  the  trade  was 
to  mark  even  the  small  pattern  pieces  in  question.  I  see  no  hardship 
upon  the  manufacturer  in  that  practice ;  and,  if  the  plaintiffs  had  con- 
formed to  it,  the  defendant  would  not  have  been  misled  into  an  imita- 
tion of  the  design.  Looking  at  the  object  of  the  statute,  and  the  mode 
which  it  prescribes  for  carrying  that  object  into  effect,  I  am  of  opinion 
that  the  plaintiffs  have  not  complied  with  the  conditions  imposed  upon 
them  in  consideration  of  the  copyright  which  has  been  secured  to  them. 
The  rule  must  therefore  be  discharged. 
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Coleridge,  J.— ^I  confess  that  I  have  arrived  at  a  different  conclusion 
from  my  Lord.  I  admit  that  this  is  an  article  of  manufacture  in  the 
*44Q1  ^^^^^*^y  sense  of  the  *word ;  but  I  think  it  is  not  so  in  the  sense 
-■  intended  by  the  statute.  The  practice  of  the  trade  is  not  very 
material,  looking  at  the  recent  date  of  the  act.  But  the  interpretation 
of  the  term  <<  article  of  manufacture"  may  be  gathered  from  an  exami- 
nation of  sect.  8,  which  divides  those  articles  of  manufacture  into  thir- 
teen classes.  If  the  pieces  in  question  come  within  any  one  of  these 
classes,  they  belong  to  Glass  5,  <<  paper  hangings."  Now  can  these 
pieces,  sold  merely  as  patterns,  be  properly  considered  as  paper  hang- 
ings? I  think  not.  There  is  a  broad  distinction,  as  it  seems  to  me, 
between  the  pattern  of  an  article,  and  the  article  itself,  between  what 
is  the  ordinary  subject  of  trade,  and  what  is  put  forth,  as  it  were,  to 
induce  such  trade.  The  argument  as  to  the  supposed  protection  of  the 
public  does  not  appear  to  me  sound.  I  do  not  see  how  the  protection 
to  the  public  would  be  increased  by  the  interpretation  contended  for  by 
the  defendant.  It  is  ponceded  that,  if  a  manufacturer  places  the  marks 
of  registration  upon  a  piece  of  the  ordinary  trade  size,  and  then  divides 
such  piece  into  several  smaller  portions,  all  these  portions  but  one  go 
forth  to  the  public  without  any  evidence  of  registration  to  protect  pur- 
chasers from  imitating  the  design.  There  is  just  as  much  danger  with 
respect  to  such  unmarked  pieces  as  with  respect  to  the  pattern  pieces 
in  question. 

WiGHTMAN,  J. — After  some  doubt,  I  am  of  opinion  that  the  plaintiffs 
have  not  complied  with  the  statute.  The  question  is  whether  these 
pattern  pieces  are  articles  of  manufacture  within  sect.  4.  That  they 
are  articles  of  manufacture  there  can  be  no  doubt :  and  the  only  ques- 
tion is,  whether  they  are  so  within  the  meaning  of  the  statute.  It  is 
said  that  sect.  4  has  in  view  such  articles  *of  manufacture  only 
as  are  comprehended  in  sect.  3,  and  that  here  we  have  to  inquire 
whether  the  articles  in  question  be  "  paper  hangings,"  within  Glass  5. 
I  have  a  difficulty  in  defining  what  it  is  that  makes  the  manufactured 
pattern  a  paper  hanging,  or  when  it  is  not  so.  But  the  distmction 
suggested  gets  rid  of  the  obvious  intention  of  the  Legislature,  which 
was,  to  prevent  the  public  from  unwittingly  imitating  the  design  of  any 
public  article,  if  such  design  has  been  registered.  I  think  therefore 
that  the  statutory  condition  has  not  been  complied  with. 

Rule  di8charged.(a) 

(a)  CROMPTOir,  J.y  WM  abienty  in  eonseqneDM  of  a  domestio  oalamity. 
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A  spMifieation  in  a  patent*  for  a  particular  co^ifltniotion  of  windlasses,  stated  that  the  object 
was  "to  bold,  withoat  slipping,  a  chain  cable  of  any  sise."  Before  the  date  of  the  patent, 
ooDstmetions  ware  known  by  whioh  a  windlass  might  be  made  to  hold  a  single  chain  cable  of 
any  assigned  siie. 

Beld :  that  the  specification  did  not  unequivocally  show  that  the  object  was  to  construct  a 
single  windlass  which  might  hold  different  chain  cables,  whaterer  their  sUe ;  and  that  such  a 
windlass  was  therefore  not  protected  by  the  patenL 

Casb.  The  declaration  stated  that  Charles  Johnstone  was  the  true 
and  first  inventor  of  '^certain  improved  arrangements  for  raising  ships* 
anchors  and,  other  purposes,"  and  had  obtained  letters  patent  to  him- 
self, his  executors,  administrators,  and  assigns,  for  the  invention.  The 
declaration  then  set  oat  the  letters  patent,  which  contained  the  usual 
proviso  that,  if  C.  Johnstone  should  not  particularly  describe  and  ascer- 
tain the  nature  of  the  said  invention,  and  in  what  manner  the  same  is 
to  be  performed,  by  an  instrument  in  writing  under  his  hand  and  seal, 
and  cause  the  same  to  be  enrolled  in  the  Court  of  Chancery  within  six 
calendar  months  next  after  the  *date  of  the  letters  patent,  the  r^^c-i 
letters  patent  should  cease  and  become  void.  The  declaration  ^ 
alleged  that  Johnstone  afterwards,  and  before  the  committing,  &c.,  and 
within  six  months,  &c.  (allegation  of  a  specification  and  enrolment,  in 
conformity  with  the  proviso).  That  Johnstone,  afterwards  and  before 
the  committing,  &c.,  assigned  the  letters  patent,  and  all  right,  &c.,  to 
plaintiff,  his  executors,  &c.  Breach :  that  defendant,  without  the  leave^ 
&C.,  had  used  divers  parts  of  the  invention,  which  were  described. 

Pleas.     1.  Not  guilty.     Issue  thereon. 

2.  That  Johnstone  was  not  the  true  and  first  iifventor  of  the  alleged 
invention :  conclusion  to  the  country.     Issue  thereon. 

3.  That  the  supposed  invention  was  not  an  invention  of  improved 
arrangements  for  raising  ships'  anchors  and  other  purposes,  in  manner, 
&c. :  conclusion  to  the  country.     Issue  thereon. 

4.  That  the  supposed  invention  in  the  letters  patent  and  specification 
in  the  declaration  mentioned  was  not,  at  the  time  of  making  the  letters 
patent,  new  as  to  the  public  knowledge,  use,  and  exercise  thereof,  but, 
on  the  contrary  thereof,  had  been  and  was,  wholly  and  in  part,  publicly 
known,  practised,  used,  exercised,  and  vended,  to  wit,  within  that  part, 
&;c.,  called  England,  before  the  date  and  grant  of  the  letters  patent,  to 
wit,  on,  &c. :  verification.  Replication :  That  the  invention,  &c.,  was, 
at  the  time,  &c.,  new  as  to  the  public  knowledge,  &c.,  and  had  not,  at 
any  time  before  the  date  of  the  letters  patent,  been,  wholly,  &c., 
known,  ko. :  conclusion  to  the  country.    Issue  thereon. 

5.  That  Johnstone  did  not,  within  six  months,  &c.,  *cause  to  r^Aco 
be  enrolled,  &c.  (negativing  the  enrolment,  as  alleged  in  the  ^ 
declaration),  in  manner,  &c. :  conclusion  to  the  country.    Issue  thereon. 
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6.  That  Johnstone  did  not,  by  the  instrument  in  writing  or  specifics' 
tlon  in  the  declaration  mentioned,  particularly  describe  and  ascertain 
the  nature  of  the  invention,  and  in  what  manner  the  same  was  to  be 
and  might  be  performed ;  in  manner,  &c. :  conclusion  to  the  country 
Issue  thereon. 

On  the  trial,  before  Lord  Campbell,  0.  J.,  at  the  London  sittingB 
after  last  Trinity  term,  it  appeared  that  the  invention  which  the  plain- 
tiff claimed  consisted  of  an  alleged  improvement  upon  the  structure  of 
that  part  of  a  ship's  windlass  round  which  the  chain  cables  of  anchors 
are  wound,  and  by  which  they  are  held  fast  without  slipping.  The 
form,  which  the  plaintiff  claimed  as  Johnstone's  invention,  was  deno- 
minated a  scalloped  shell ;  and  the  novelty  upon  which  he  insisted  was 
the  applicability  of  a  single  windlass,  so  constructed,  to  every  size  of 
chain  cable.  It  was  admitted,  on  the  part  of  the  plaintiff,  that  there 
was  no  novelty  in  constructing  a  windlass  so  as  to  hold  fast  a  single 
chain  cable  of  any  given  size.  The  specification,  so  far  as  material  to 
the  question  decided,  was  as  follows.  <<  The  scallop  shell,  in  which  the 
iron  chain  cable  appears  in  the  drawing,  is  upon  a  new  plan,  to  hold, 
without  slipping,  a  chain  cable  of  any  size,  as  shown  by  the  opening 
form  of  the  scallops  at  the  top  and  bottom  of  figure  2."  <<  And  I  also 
claim,  as  my  invention,  the  new  form  of  a  scalloped  shell  (as  shown  in 
figure  2),  in  conjunction  with  the  arrangements  hereinbefore  described." 
For  the  defendant,  it  was  contended  that  this  specification  did  not 
describe  the  invention  claimed.  The  drawing  referred  to  in  the  specific 
^Af-Q-y  cation  ^appeared  to  show  a  construction  applicable  either  to  a 
-*  single  cable  or  to  cables  of  different  sizes.  The  Lord  Chief 
Justice  declined  to  stop  the  case :  and  a  verdict  was  found  for  the 
plaintiff,  leave  being  reserved  to  move  to  enter  a  nonsuit. 

In  Michaelmas  term,  1852,  Sir  F.  Thesigerj  Atiomey-Greneral,  ob- 
tained a  rule  Nisi  for  a  nonsuit,  or  for  a  new  trial,  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence. 

Sir  A.  J.  E.  Cockburuy  Attorney-General,  Webtter,  and  Soil  now 
showed  cause,  and  contended  that  the  words  « cable  of  any  size,'*  in 
ordinary  language,  signified  << cables  of  all  sizes;"  and  that  the  speci- 
fication described  a  contrivance  by  which  a  single  windlass  was  adapted 
for  any  size  of  cable,  that  is,  for  cables  of  all  sizes. 

Sir  F.  The^iger  (with  whom  were  Montagu  Smith  and  BadeUy)y 
contrfl,  contended  that  the  words  of  the  specification  indicated  only 
that  a  windlass  might  be  adapted  to  any  one  given  size  of  cable.  [He 
was  then  stopped  by  the  Court.] 

Lord  Campbell,  C.  J. — The  rule  for  a  nonsuit  must  be  made  abso- 
lute. At  the  trial  I  thought  it  more  satisfactory  that  the  case  should 
go  to  a  verdict  than  that  there  should  be  a  nonsuit.  But  it  is  clear 
that  the  patentee  ought  to  state  distinctly  what  it  is  for  which  he 
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claims  the  patent,  and  describe  the  limits  of  the  monopoly.  That  is 
not  done  by  this  specification.  The  claim  is  for  an  invention  by  which 
a  single  windlass  may  raise  cables  of  different  diameters,  which  is  allowed 
to  be  '''a  great  improvement.  But  is  that  pointed  out  by  the  r^Ag-M 
specification  ?  The  words  are,  at  best,  equivocal.  If  he  claims  ^ 
for  a  windlass  that  is  fitted  for  one  cable  only,  of  whatever  size,  there 
is  no  novelty :  and  the  vice  of  the  specification  is  that  it  does  not  assert 
that  more  can  be  done  by  the  invention.  The  title  tells  us  nothing. 
But  the  words  of  the  specification  are  ^^a  chain  cable  of  any  size.'* 
«^  A'*  applies  to  one  only :  at  all  events,  the  phrase  is  capable  of  that 
meaning :  and  the  specification,  if  it  be  equivocal,  is  bad.  I  see 
nothing  in  the  word,  or  in  the  drawing,  that  necessarily  indicates  the 
coatrivanoe  to  be  for  fitting  more  than  one  cable.  You  might  make 
a  windlass  according  to  the  drawing  which  would  do  no  more  than  that. 
The  specification  therefore  is  bad ;  and  there  must  be  a  nonsuit. 

GoLBRiDGB,  J. — I  am  of  the  same  opinion.  The  law  is  admitted. 
If  the  specification,  upon  a  fair  interpretation,  be  equivocal,  it  is  in- 
sufficient. In  order  to  ascertain  the  meaning  of  the  word,  we  go  back 
to  the  state  of  things  which  existed  when  the  patent  was  granted.  At 
that  time  a  windlass  might  be  made  which  would  hold  a  single  cable  of 
any  size,  but  which  was  confined  to  that  one  size.  That  was  a  great 
inconvenience:  and  it  was  desirable  to  devise  a  windlass  fitted  for 
different  sizes,  no  matter  what.  Now,  if  the  words  in  question  might 
describe  either  one  or  other  of  such  windlasses,  they  are  ambiguous ; 
and  it  appears  to  me  that  there  is  such  an  ambiguity.  But  more :  I 
should  understand  the  meaning  to  be  a  windlass  adapted  to  a  single 
cable  of  whatever  size,  and  that  this  was  the  principle  insisted  upon. 
The  specification  does  not  go  on  to  *say  that  the  windlass,  ri^Atrtr 
framed  as  described,  will  hold  cables  of  different  sizes :  yet  it  is  *- 
necessary  to  show  that  this  was  what  was  in  the  patentee's  mind.  If 
it  was,  the  expression  is  strange.  It  is  very  doubtful  whether  the 
words  could  mean  that :  but  at  all  events  they  bear  the  other  meaning 
equally  well. 

WiGHTMAN,  J. — The  plaintiff  claims  the  right  to  the  exclusive  use 
of  the  invention  of  a  windlass  Which  will  hold  several  chain  cables  of 
different  sizes :  the  question  is,  whether  such  a  windlass  is  described  in 
the  specification.  In  the  first  place,  the  title  of  the  patent  indicates 
no  such  invention :  there  is  nothing  to  show  that  more  than  an  improve- 
ment in  leverage  is  intended.  But  then  the  specification  speaks  of  a 
scalloped  shell,  <<  to  hold,  without  slipping,  a  chain  cable  of  any  size." 
Now,  not  only  from  the  words  but  from  the  drawings,  any  one  who 
wished  to  construct  a  windlass  which  would  hold  a  single  cable  that  was 
wanted,  of  whatever  size,  might  think  that  this  was  what  was  meant. 
It  is  enough,  however,  if  the  expression  be  ambiguous.     I  think  the 
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description  is  capable  of  the  construction  which  I  have  mentioned,  and 
that  indeed  such  is  the  more  natural  construction  of  the  words. 

Rule  absolute  for  a  nonsuit. 

If  the  patent  and  ipectfication  do  not  state  Howard,  1  Sumner,  482.    An  inrentor,  in  order 

in  what  the  improvement  ooneieU,  in  faU,  clear  U>  entitle  himeetf  to  a  patent,  mnet  give  a  trve 

and  exact  terms,  where  the  patent  has  been  description  of  his  invention  or  improvement  in 

granted  for  an  improvement,  tiie  plaintiff  can-  his  specification ;  and  if  his  specification  states 

not  recover  for  an  alleged  violation  of  it:  Evans  as  his  invention  more  than  is  new,  the  patent 

r.  Hettick,  3  Wash.  0.  C.  Rep.  408 ;  Head  e.  is  void :  Davis  v.  Bell,  8  N.  Hampshire,  500. 

Stevens,  19  Wendell,  411.    When  an  invention  The  specification  must  be  in  such  fnll,  clear, 

is  so  inaoooratety  deseribed  in  the  speeifioataon,  and  ezaet  terms,  as  to  enable  any  one  skilled 

that  the  Court  cannot  gather  what  it  is  without  in  the  art  to  which  it  appertains,  to  eompoond 

resorting  to  conjecture,  the  patent  is  void ;  but  and  use  the   invention,  without  making  any 

if  the  Court  can  clearly  see  the  nature  and  experiments  of  his  own :  Wood  «.  Underbill,  S 

extent  of  the  claim,  however  imperfectly  it  may  Howard  U.  S.  Rep.  1;  Brooks  «.  Biek|^eU,  3 

be  expressed,   the  patent  is  good :  Ames  v.  M'Lean,  250. 


^,.-T  *JAMES  PATRICK  CORCORAN  v.  SAMUEL  GURNET. 
**°^]  Jan.  18. 

A  cargo  of  barley  insured,  subject  to  the  usual  memorandum,  sustained  an  average  loss.  The 
ship  sailed  from  Nantes  to  Dublin :  by  stress  of  weather  she  was  driven  into  the  bay  of  Palais 
on  the  North  coast  of  France,  where  she  anchored.  The  wind  increasing,  the  anchor  dragged : 
and,  for  the  preservation  of  all  on  board,  the  captain  slipped  the  chains,  got  the  ship  under 
sail,  and  snoeeeded  in  entering  Sanson,  which  is  a  tidal  harbour ;  where,  by  reason  of  its  being 
then  low  water,  the  ship  took  the  ground.  On  a  case  stating  these  facts,  and  raising  the  ques- 
tion whether  the  ship  was  stranded :  Held  :  that  she  was  stranded  within  the  meaning  of  the 
memorandum,  as  she  had  not  taken  the  ground  in  the  ordinary  course  of  management  in  a 
tidal  harbour,  hot  from  an  nnosnal  state  of  things. 

Assumpsit  on  a  policy  of  marine  assurance  on  barley,  subject  to  the 
usual  memorandum,  "  corn,"  &c.,  «  warranted  free  from  average,  unless 
general  or  the  ship  be  stranded,"  claiming  for  a  partial  loss.  Plea: 
that  the  ship  was  not  stranded.  Traverse  thereof.  Issue  thereon. 
By  consent,  and  by  order  of  a  Judge  under  stat.  8  &  4  W.  4,  c.  42,  s. 
25,  the  following  case  was  stated  for  the  opinion  of  this  Court. 

The  ship  Victorine,  in  the  pleadings  mentioned,  sailed  from  Nantes, 
bound  for  Dublin,  on  the  8th  day  of  March,  1850,  with  a  cargo  of 
barley  and  flour,  and  prosecuted  her  Voyage  without  any  accident  or 
misadventure,  until  the  10th  day  of  March  in  the  same  year,  when, 
from  stress  of  weather,  the  captain  was  obliged  to  bear  up  and  run 
into  the  bay  of  Palais  on  the  coast  of  France.  While  the  said  ship 
was  lying  in  the  said  bay,  the  wind  increased  to  a  gale  from  north-east 
to  east,  and  in  consequence  thereof  the  captain  let  go  the  two  bower 
anchors  and  chains,  paying  in  the  mean  while  due  attention  to  the  pumps. 
At  half  past  eight  o'clock,  in  the  forenoon  of  the  same  day,  the  large 
anchor  dragged ;  and,  in  consequence  thereof,  and  after  consulting  with 
«d^7l  ^^^  officers  and  crew,  and  for  the  preservation  of  the  ^said  ship 
-'  and  cargo  and  of  the  lives  of  all  on  board,  and  particularly  with 
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the  purpose  of  preventing  the  said  ship  from  going  on  shore,  the  cap- 
tain slipped  his  two  chains  overboard,  got  the  said  ship  under  sail,  and 
succeeded  in  entering  the  port  of  Sanzon,  which  is  situated  to  the 
north  of  Point  Bosuf  on  the  French  coast,  and  is  a  tidal  harbour: 
where,  by  reason  of  its  being  then  low  water,  the  said  ship  took  the 
ground.  Whilst  lying  in  the  said  harbour,  and  in  consequence  of  the 
natural  flax  and  reflux  of  the  tide,  the  said  ship  floated  about  eight 
days  only  in  the  month,  and  then  only  at  the  top  of  spring  tides.  By 
reason  of  the  wind  being  contrary,  the  said  ship  got  nieped,  and  was 
therefore  unable  to  leave  the  said  harbour  until  the  10th  day  of  May 
in  the  same  year,  when  she  proceeded  to  sea,  and  was  then  found  to 
make  water  in  consequence  of  her  having  been  so  long  on  the  ground, 
and  of  being  thereby  strained,  so  that  it  became  necessary  to  keep  the 
pumps  going.  The  said  ship  reached  the  Dublin  River  on  the  2l8t 
day  of  May  in  the  same  year ;  and  her  cargo  was  then  found  to  be 
damaged. 

The  question  fqr  the  opinion  of  the  Court  is,  whether  the  said  ship 
was  stranded  in  the  harbour  of  Sanzon.  If  the  Court  shall  be  of  opinion 
in  the  negative  thereof,  then  the  plaintiff  agrees  that  a  judgment  shall 
and  may  be  entered  against  him  of  nolle  prosequi  immediately  after  the 
decision  of  this  case,  or  otherwise,  as  the  Court  may  think  fit ;  but,  if 
the  Court  shall  be  of  a  contrary  opinion,  then  the  defendant  agrees 
that  judgment  shall  be  entered  against  him,  by  confession,  for  1542. 
damages,  immediately  after  the  decision  of  this  case,  or  otherwise,  as 
the  Court  may  think  fit,  and  that  judgment  shall  be  entered  accord- 
ingly. 

*BovUlt  for  the  plaintiffs. — The  question  is,  whether  what  took 


place  is  to  be  considered  a  stranding  within  the  meaning  of  the 
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word  in  the  usual  memorandum.  The  principle  laid  down  in  the 
authorities  is,  that,  when  the  vessel  takes  the  ground  in  such  a  manner 
that  the  underwriters  must  have  contemplated  that  in  the  ordinary 
course  of  navigation  the  vessel  would  so  take  the  ground,  it  is  no  strand- 
ing; Heame  v.  Edmunds,  1  B.  k  B.  888  (E.  C.  L.  R.  vol.  5),  Kingsford 
V.  Marshall,  8  Bing.  458  (E.  G.  L.  R.  vol.  21).  But,  where  the  taking 
of  the  ground  is  out  of  the  ordinary  course,  it  is  a  stranding.  And  slight 
circumstances  out  of  the  ordinary  course  will  make  the  difference.  In 
Barrow  v.  Bell,  4  B.  &;  C.  786  (E.  C.  L.  R.  vol.  10),  the  vessel  was,  when 
in  harbour,  drawn  on  the  mud  where  vessels  sometimes  lay :  this  was 
done,  not  in  the  ordinary  course  of  navigation,  but  because  the  vessel, 
having  sprung  a  leak,  was  in  danger  of  sinking  at  her  moorings.  That 
was  held  a  stranding.  Abbott,  C.  J.,  there  says :  «<  I  cannot  distinguish 
this  from  the  case  of  a  ship  on  the  high  seas,  in  danger  of  being  wrecked 
by  a  storm,  and  on  that  account  allowed  to  be  driven  by  the  sails  and 
rudder  upon  the  beach  of  the  main  ocean."  And  Bayley,  J.,  says : 
<«  The  ship  in  this  case  was  laid  on  the  strand,  not  in  the  ordinary  course 
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of  nayigation,  bat,  ex  necessitate,  to  avoid  an  impending  danger."  These 
expressions  are  ver  j  applicable  to  the  present  case  :  the  master  takes 
the  ship  into  the  harbour,  not  in  the  ordinary  conrse  of  his  voyage,  but 
«  ex  necessitate,  to  avoid  an  impending  danger ;"  and  this  is  done  at  a 
time  of  the  tide  when  no  one  would  enter  the  harbour  in  the  ordinary 
course  of  navigation,  and  the  ground  is  taken  in  doing  so.  The  cases 
♦if^QI  *^®  ^^y  uniform  in  principle  as  to  what  ^constitutes  and  what 
-*  does  not  constitute  a  stranding :  the  difficulty  has  always  been 
in  the  application  to  the  facts.  The  test  is,  whether  it  waa  in  the 
ordinary  course  of  navigation  or  not ;  Bishop  v.  Pentland,  7  B.  &  G.  219 
(E.  C.  L.  R.  vol.  14),  Wells  v.  Hopwood,  8  B.  &  Ad.  20  (E.  C.  L.  R.  vol. 
23).  In  that  last  case,  Parkb,  J.,  differed  from  the  rest  of  the  Ooart ; 
but  this  was  a  difference,  not  as  to  the  principle  of  law,  but  as  to  its 
application.  He  defines  stranding  to  be  <<  a  grounding  different  from 
that  which  ordinarily  and  usually  occurs  to  vessels  navigating  tide  rivers 
and  harbours."  It  can  hardly  be  said  that  in  the  present  case  the  ship, 
which  was  dragging  her  anchors,  and  for  the  preservation  of  the  ship 
and  cargo  and  the  lives  of  the  crew  ran  into  a  tidal  harbour  at  low 
water,  and  consequently  took  the  ground,  took  it  in  the  ordinary  and 
usual  way  in  which  vessels  navigate  tide  harbours.  The  last  case  on  the 
subject  is  Magnus  v.  Buttemer,  21  L.  J.  N.  S.  G.  P.  119.  [Grompton, 
J. — In  that  case  the  vessel  took  the  ground  in  the  harbour  for  which  she 
was  destined  from  the  beginning,  exactly  as  was  intended.] 

Sir  F.  ThestgeTj  contr&. — There  is  no  dispute  as  to  the  general  prin- 
ciple. The  question  really  is.  What  is  meant  by  the  ordinary  course  of 
navigation  in  the  rule  as  laid  down  in  the  authorities.  It  is  not  material 
that  Sanson  was  not  the  port  of  the  ship's  destination.  It  is  quite  in 
the  ordinary  course  of  navigation  that  a  vessel  should  be  driven  to  take 
refuge  in  a  tidal  harbour  out  of  her  course.  Hundreds  of  vessels  every 
year  are  driven  into  the  harbour  of  refuge  at  Ramsgate ;  and,  as  that 
is  a  tidal  harbour,  they  must  in  general  take  the  ground.  It  would  be 
*4B01  ^^^^  strong  to  say  that  a  grounding  in  *Ramsgate  Harboor  is  a 
-^  stranding  within  the  memorandum.  Nor  is  it  material  whether 
the  ship  takes  the  ground  in  going  into  a  tidal  harbour,  or  after  she  is 
in,  provided  the  grounding  is  in  a  place  where  in  the  ordinary  course 
she  would  float  at  high  tide  and  ground  at  low  water ;  Hearne  v.  Ed- 
munds, 1  B.  &  B.  888  (E.  G.  L.  R.  vol.  5).  All  that  was  done  here  was 
that  at  low  tide  the  captain  put  the  ship  on  the  ground  at  a  spot  where, 
if  it  had  been  high  water,  she  would  have  floated,  and  have  afterwards 
taken  the  ground  at  ebb  in  the  ordinary  course.  In  those  oases  in  which 
a  ship,  taking  the  ground  in  a  tidal  harbour,  has  been  held  to  be  stranded, 
some  accident  has  happened.  In  Bishop  v.  Pentland,  7  B.  &  C.  219 
(E.  C.  L.  R.  vol.  14),  and  Wells  v.  Hopwood,  3  B.  &  Ad.  20  (E.  G.  L.  R. 
vol.  23),  a  rope  gave  way.  In  Barrow  v.  Bell,  4  B.  &  C.  736  (E.  C.  L.  R. 
fol.  10),  the  taking  the  ground  was  in  consequence  of  the  ship  having 
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•trnok  upon  an  anchor.  In  Carruthen  v.  Sydebotham,  4  M.  &  S.  77, 
the  yessel  fell  over  on  her  side.  In  Rajner  v.  Godmond,  5  B.  &  Aid. 
225  (E.  C.  L.  R.  vol.  7),  the  grounding  was  from  drawing  oflTthe  water, 
which  was  not  in  the  natural  course  of  the  navigation.  But  in  the 
present  case  the  ship,  in  the  natural  course  of  navigation,  was  compelled 
to  take  refuge  in  a  tidal  harbour.  That  she  entered  the  harbour  at  ebb 
tide  can  make  no  difference. 

Bavtlly  in  reply. — "So  case^has  been  cited  which  lays  down  a  different 
principle  from  that  laid  down  in  Wells  v.  Hopwood,  8  B.  &  Ad.  20  (E. 
C.  L.  R.  vol.  28).  [Lord  Campbell,  C.  J. — All  the  cases,  with  the 
exception  of  Baring  v.  Henkle,  1  Marsh.  Ins.  232,  concur.  The  authority 
of  that  case  must  be  considered  to  be  very  questionable.]  The  distinction 
is  not  between  ^natural  causes  and  accidents.  Nothing  is  more  r:|cj/3i 
natural  than  that  a  ship  should  be  driven  on  shore  by  the  storms.  ^ 
The  question  is,  whether  it  was  in  the  ordinary  and  contemplated  course 
of 'the  voyage.  In  Hearne  v.  Edmunds,  1  B.  &  B.  888  (E.  C.  L.  R.  vol. 
5),  the  ship  took  the  ground,  which  was,  it  appeared,  the  usual  course 
of  navigation  for  vessels  going  up  the  river  where  the  event  occurred. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  was  a  stranding 
within  the  meaning  of  the  memorandum.  We  have  excellent  guides, 
both  as  to  what  circumstances  constitute  a  stranding,  and  ns  to  what 
do  not.  Lord  Tentbrden,  in  Wells  t^.  Hopwood,  8  B.  &  Ad.  84  (E.  C. 
L.  R.  vol.  23),  says  that  a  rule  may  be  fairly  collected  from  the  cases : 
and  he  goes  on  :  <<  And  that  rule  I  conceive  to  be  this :  where  a  vessel 
takes  the  ground  in  the  ordinary  and  usual  course  of  navigation  and 
management  in  a  tide  river  or  harbour,  upon  the  ebbing  of  the  tide,  or 
from  natural  deficiency  of  water,  so  that  she  may  float  again  upon  the 
flow  of  tide  or  increase  of  water,  such  an  event  shall  not  be  considered 
a  stranding  within  the  sense  of  the  memorandum."  And  Tindal,  C. 
J.,  in  delivering  the  judgment  of  the  Common  Pleas  in  Kingsford  v. 
Marshall,  8  Bing.  464  (E.  C.  L,  R.  vol.  21),  after  saying  in  substance 
the  same  thing  as  Lord  Tbktbrden,  goes  on  :  <<  What  more,  then,  is 
necessary  ?  We  think  a  stranding  cannot  be  better  defined,  tham  it  has 
often  been  in  several  of  the  decided  cases,  viz.  where  the  taking  of  the 
ground  does  not  happen  solely  from  those  natural  causes  which  are 
necessarily  incident  to  the  ordinary  course  of  the  navigation  in  which 
the  ship  is  engaged,  either  wholly  or  in  part,  but  from  some 
^accidental  or  extraneous  cause."  Now,  in  the  present  case,  r^^go 
can  it  be  said  that  the  vessel  took  the  ground,  in  the  ordinary  ^ 
course  of  management  in  a  tidal  harbour,  from  those  natural  causes 
which  are  necessarily  incident  to  the  ordinary  course  of  navigation,  and 
not  from  some  accidental  or  extraneous  cause  ?  Let  ns  see  what  are  the 
facts.  The  vessel  is  in  danger ;  she  is  dragging  her  anchors ;  and  the 
master  finds  it  necessary  to  slip  his  chains  and  run  for  a  place  of  safety, 
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which  happens  to  be  a  tidal  harbour.  Now,  if  under  these  circumstances 
she  had  taken  the  ground  on  a  mud  bank  at  the  entrance  of  and  outside 
the  harbour,  there  can  be  no  doubt  it  would  have  been  a  stranding. 
Can  it  make  any  difference  that  the  bank  was  inside  the  harbour? 
The  vessel  never  was  inside  the  harbour  in  safety,  so  as  to  take  the 
ground  afterwards  in  the  ordinary  course  of  navigation  in  a  tidal  har- 
bour ;  but  she  was  forced  by  the  perils  of  the  sea  to  enter  the  harbour 
at  low  tide  in  an  unusual  and  extraordinary  manner,  and  in  so  doing  took 
the  ground.  In  one  sense  this  was  from  natural  and  ordinary  causes  ; 
for  in  one  sense  all  perils  are  natural  and  ordinary.  Storms  and  tem- 
pests are  in  the  ordinary  course  of  Nature.  But  the  cause  of  the 
grounding  was  not  in  the  ordinary  and  natural  course  of  the  naviga- 
tion and  management  of  the  vessel.  It  was  from  an  unusual  and  extra- 
ordinary peril  that  she  was  forced  to  enter  the  harbour  at  this  time  of 
tide :  and  I  can  see  no  difference  between  the  case  of  the  ship  being 
forced,  for  her  safety,  to  run  aground  outside  the  harbour,  and  her 
being  forced  to  enter  the  harbour  in  such  a  state  of  tide  that  she  rana 
aground  in  doing  so.  With  the  exception  of  Baring  v.  Henkle,  1 
^Mnq-i  Marsh.  Ins.  232,  all  the  cases  concur  in  laying  down  one  '''rule 
-^  which  we  are  now  to  apply.  In  doing  so  we  cannot  dismiss  from 
our  minds  the  storm  and  the  perilous  state  of  the  vessel  before  she 
entered.  But  for  these,  the  vessel  would  not  in  the  ordinary  coarse 
have  entered  the  harbour  at  that  time  of  tide  or  taken  the  ground  a^ 
she  did. 

CoLEBiDOB,  J. — I  am  of  the  same  opinion.  It  is  clear,  both  on  prin- 
ciple and  authority,  that  the  word  stranding  in  the  memorandum  cannot 
extend  to  such  takings  of  the  ground  as  are  from  the  first  intended  to 
take  place  in  the  course  of  the  voyage.  To  construe  it  as  extending  to 
what  is  known  by  all  parties  to  be  intended  and  expected  to  take  place, 
in  the  ordinary  course  of  a  voyage,  would  render  the  memorandum 
nugatory,  and  would  be  absurd.  But  it  does  extend  to  taking  the 
ground  in  an  extraordinary  manner,  or  by  accident.  In  Bishop  «. 
Pentland,  7  B.  4  C.  219  (E.  C.  L.  R.  vol.  14),  and  Wells  v.  Hopwood, 
8  B.  &.  Ad.  20  (S.  C.  L.  R.  vol.  23),  the  vessels  had  safely  reached  the 
place  where  they  were  intended  to  take  the  ground  in  the  ordinary 
course ;  but  both  vessels  were  held  to  be  stranded,  because  they  took 
the  ground  in  a  different  way  on  account  of  an  extraordinary  accident. 
In  the  one  case,  the  accident  was  that  a  rope  broke ;  in  the  other,  that 
a  rope  stretched.  In  the  present  case,  the  vessel  never  had  been  safely 
brought  to  the  place  where  she  was  to  take  the  ground.  Had  she 
entered  the  harbour  at  high  water,  and  then  afterwards  been  permitted 
to  ground  where  she  did  in  the  ordinary  way  in  such  a  harbour,  I  think 
Sir  Frederick  Thesiger's  argument  might  prevail.  But,  as  the  facts 
*Af{dl  ^^^^  ^^  seems  to  me  that,  unless  we  are  prepared  to  lay  *down  the 
I        -*  rule  that  there  can  be  no  stranding  in  a  tidal  harbour,  if  the  ves- 
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sel  has  entered  the  harbour  and  groanded  on  a  spot  where,  had  it  been 
high  tide,  she  woald  have  floated,  we  must  decide  for  the  plaintiff. 

WiGHTMAN,  J. — The  question,  what  constitutes  a  stranding,  has  been 
often  discussed,  and  the  principles  explained  by  many  eminent  autho- 
rities, who  with  one  exception  agree.  I  adopt  the  language  of  my 
Lord  Tenoerdbn  in  Wells  v.  Hopwood,  3  B.  &;  Ad.  34  (E.  G.  L.  R. 
Yol.  23),  which  clearly  expresses  the  principles.  (His  Lordship  then  read 
the  passage  previously  read  by  Lord  Campbell,  C.  J.,  ant^,  p.  461.) 
Now  in  that  passage  Lord  Tbnterdbn  tells  us  what  is  not  a  stranding. 
Let  us  apply  that  to  the  present  case,  and  see  if  the  vessel  took  the 
ground  in  the  ordinary  and  usual  course  of  navigation  and  management 
in  this  tide  harbour,  upon  the  ebbing  of  the  tide,  so  that  she  might  float 
again  upon  the  flowing.  The  vessel  was  at  anchor,  the  storm  increased : 
and  then,  the  case  tells  us,  <<  the  large  anchor  dragged ;  and,  in  conse- 
quence thereof,  and  after  consulting  with  the  officers  and  crew,  for  the 
preservation  of  the  ship  and  cargo,  and  of  the  lives  of  all  on  board,  and 
particularly  with  the  purpose  of  preventing  the  said  ship  from  going  on 
shore,  the  captain  slipped  his  two  chains  overboard,  got  the  said  ship 
under  sail,  and  succeeded  in  entering  the  poit  of  Sanzon,  which  is 
situated  to  the  north  of  Point  Boeuf  on  the  French  coast,  and  is  a  tidal 
harbour :  where,  by  reason  of  its  being  then  low  water,  the  said  ship 
took  the  ground."     I  certainly  think,  on  this  statement,  that  the  ship 
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took  the  ground  by  no  means  in  the  ^ordinary  and  usual  course 
of  navigation  and  management  in  a  tide  harbour,  but  that,  from 
unusual  peril,  she  was  driven  to  enter  at  an  unusual  time  of  tide,  and 
took  the  ground  in  the  first  instance.  Lord  Tbnterdbn  proceeds  to 
consider  when  the  taking  of  the  ground  shall  be  a  stranding  :  he  says : 
«<  But  where  the  ground  is  taken  under  any  extraordinary  circumstances 
of  time  or  place,  by  reason  of  some  unusual  or  accidental  occurrence, 
such  an  event  shall  be  considered  a  stranding  within  the  sense  of  the 
memorandum.*'  That  seems  directly  applicable  to  the  present  case : 
for  the  time  of  entering  the  harbour  was  at  an  unusual  time  of  tide ; 
and  she  took  the  ground  at  once,  instead  of  being  allowed  by  the  ebb 
of  the  tide  to  take  the  ground  afterwards.  These  were,  I  think,  extra- 
ordinary circumstances  of  time  and  place,  within  Lord  Tentbbdbn's 
meaning :  and  consequently  this  vessel  was  stranded. 

Crompton,  J.,  concurred.  Judgment  for  plaintiffs. 

Tb«re  ««mot  b«  a  f  Umnding,  anleu  the  res-    it  is  not  a  ■tranding :  Lak«  a  Colambian  Ins. 

«el  remain  stationary  some  time.    If  a  vessel    Co.,  13  Ohio,  48b  . - 

strike  and  bilge,  but  pass  on  without  stopping, 
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The  Overseers  of  BODENHAM,  Appellants,  v.   The   Overseers  of 
SAINT  ANDREWS,  WORCESTER,  Respondents.     Jan.  19. 

A  bastard,  bom  since  the  passing  of  stat  4  A  5  W.  4,  c.  76,  attaining  the  age  of  sixteen  witbont 
having  acquired  any  settlement  of  its  own,  is  settled  in  the  place  of  its  birth,  though  the 
mother  is  settled  elsewhere,  and  the  bastard,  till  sixteen,  had  and  followed  the  mother's  aettle. 
ment    Per  Lord  Campbell,  C.  J.,  Colbridob  and  Wiohtm an,  Js.  ;  dnbitante  Cromptoit,  J. 

Two  justices  of  the  peace  for  the  county  of  Hereford  made  an  order 
*ilR^1         ^^^  removal  of  Amelia  Preece,  ^single  woman,  and  her  illige- 
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timate  child  Elizabeth,  from  the  parish   of  Bodenham  in  the 


county  of  Hereford,  to  the  parish  of  Saint  Andrews  in  the  city  of  Wor- 
cester. The  overseers  of  Saint  Andrews  gave  notice  of  appeal  to  the 
Sessions :  and  thereupon  a  case  was  stated  for  the  opinion  of  this  Court, 
by  consent  and  by  order  of  a  Judge,  under  stat.  12  &  13  Vict.  c.  45,  a. 
11 :  which  was  as  follows. 

(( The  pauper,  Amelia  Preece,  was  born  in  the  appellant  parish  of 
Saint  Andrews,  on  the  14th  day  of  September,  1884.  She  was  the 
bastard  child  of  one  Susan  Preece.  Susan  Preece,  in  1836,  married 
one  William  Norman.  -  Neither  Susan  Preece  nor  William  Norman  had 
ever  any  settlement  in  the  appellant  parish  of  Saint  Andrews,  but  have 
always  had,  and  now  have,  respectively,  a  settlement  elsewhere. 

The  respondents  contend  that,  having  been  born  a  bastard  in  the 
appellant  parish,  that  parish  is  the  pauper *s  place  of  legal  settlement; 
and  that,  having  attained  the  age  of  sixteen  years  in  September,  1850, 
she,  thenceforth,  no  longer  had  her  mother's  settlement,  wherever  it 
might  be,  but  from  that  time  was  legally  removable  to  the  appellant 
parish. 

The  appellants  contend  that  the  facts  above  stated  show  that  the 
pauper  never  was  settled  in  the  appellant  parish.  That,  under  stat.  4 
&  5  W.  4,  c.  76,  s.  71,  the  pauper  was,  at  her  birth,  settled  in  the 
parish,  which  was  the  then  settlement  of  her  mother  Susan  Preece  ;  and 
that  the  pauper  followed,  and  still  retains,  the  settlement  which  her 
mother  the  said  Susan  Preece  gained  by  her  marriage  with  the  said 
William  Norman. 

If  the  Court  should  be  of  opinion  that  the  pauper  had  and  followed 

*4R71  ^^^  mother's  settlement,  only  till  she  ^attained  the  age  of  six- 

-'  teen  years,  and  that,  on  attaining  that  age,  she  was  legally 

removable  to  the  appellant  parish  by  reason  of  her  birth  there,  the 

order  of  removal  is  to  be  confirmed :  otherwise  it  is  to  be  quashed." 

TT.  -ff.  Cookey  in  support  of  the  order. — The  question  depends  on  the 
construction  of  stat.  4  &  5  W.  4,  c.  76,  s.  71,  by  which  it  is  enacted  « that 
every  child  which  shall  be  born  a  bastard  after  the  passing  of  this  Act, 
shall  have  and  follow  the  settlement  of  the  mother  of  such  child  until 
such  child  shall  attain  the  age  of  sixteen,  or  shall  acquire  a  settlement 
in  its  own  right,  and  such  mother,  so  long  as  she  shall  be  unmarried  or 
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a  widow,  shall  be  bound  to  maintain  such  child  as  a  part  of  her  family 
until  such  child  shall  attain  the  age  of  sixteen ;  and  all  relief  granted 
to  snch  child  while  nnder  the  age  of  sixteen  shall  be  considered  as 
granted  to  such  mother."  Before  that  enactment,  the  child  was  settled 
in  the  place  of  its  birth ;  but,  though  during  the  age  of  nurture  it 
could  not  be  separated  from  the  mother,  the  parish  where  the  child  was 
born  was,  unquestionably,  liable  to  maintain  it  as  soon  as  nurture  ceased. 
Stat.  4  &  5  W.  4,  c.  76,  s.  71,  seems  to  have  been  passed  to  put  an  end 
to  all  disputes  as  to  what  was  the  age  of  nurture,  which  it  enacts  in 
effect,  shall  be  sixteen,  and^  also,  to  meet  an  eyil  which  then  existed, 
namely,  that  if  the  child,  though  under  the  age  of  nurture,  was  sepa- 
rated from  its  mother,  it  must  have  been  removed,  not  to  the  place  of 
the  mother's  residence  or  settlement,  but  to  the  place  of  its  own  birth. 
To  meet  that  evil,  and  prevent  the  separation  of  mother  and  child,  the 
Legislature  say  that  the  child  shall  «<  have  and  follow*'  the  mother's 
settlement  till  the  child  attains  sixteen.  There  was  no  object  to  be 
^gained  by  altering  the  settlement  after  sixteen ;  and  accordingly  r■^Arut^ 
the  Legislatnre  leaves  the  settlement  after  sixteen  untouched.  It  ^ 
is  therefore  the  birth  settlement  as  it  was  before. 

Selfcj  contrd.. — The  object  of  the  Legislature  seems  to  have  been  to 
place  the  child  of  an  unmarried  woman  in  the  same  position  that  the 
legitimate  child  of  a  widow  would  be  in.  Till  emancipation,  the  legiti- 
mate child  has  and  follows  the  settlement  of  its  parent.  The  statute 
enacts  that  a  bastard  shall  have  and  follow  the  settlement  of  its  mother 
in  the  same  way.  Attaining  the  age  of  sixteen,  or  acquiring  another 
settlement,  are  made  equivalent  to  emancipation.  [Goleridgb,  J. — 
In  order  to  give  it  that  meaning,  you  are  obliged  to  invert  the  words.] 
The  only  thing  required  is  to  read  the  words  «<  until  such  child  shall 
attain  the  age  of  sixteen,  or  shall  acquire  a  settlement  in  its  own  right," 
as  overriding  the  word  «* follow,"  but  not  overriding  the  word  "have." 

Lord  Campbell,  G.  J. — This  seems  to  me  a  very  plain  case.  Before 
Stat.  4  &  5  W.  4,  c.  76,  s.  71,  the  place  of  the  birth  of  a  bastard  was 
the  place  of  its  settlement ;  but  the  child  could  not  be  separated  from 
its  mother  during  the  age  of  nurture :  that  being  the  state  of  the  law, 
then  comes  this  enactment,  the  object  of  which,  Mr.  Selfe  says,  is  to 
change  the  place  of  settlement  from  that  of  the  birth  of  the  child  to 
that  of  the  mother's  settlement,  whatever  it  may  be.  If  such  was  the 
intention,  the  language  is  not  adequate  to  carry  it  out ;  for  the  enact- 
ment says  that  the  child  "  shall  have  and  follow  the  settlement  of  the 
mother  of  such  child  until  such  child  shall  attain  the  age  of  sixteen." 
When  the  child  *has  attained  sixteen,  what  is  to  happen  ?  The  r^Aaa 
words  «« until  such  child  shall  attain  the  age  of  sixteen"  override  ^ 
the  whole  sentence :  the  child  is  to  have  the  mother's  settlement  until  the 
child  attains  sixteen,  and  to  follow  it  until  the  child  attains  sixteen : 
when  the  child  has  attained  sixteen,  it  is  to  be  as  if  the  enactment  had 
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not  been  passed.  The  object  seems  to  have  been  to  put  an  end  to  all 
disputes  as  to  the  time  when  the  mother  and  child  might  be  severed  and 
removed  to  different  places.  That  is,  in  no  case  to  be,  until  the  child 
has  attained  sixteen,  unless  the  child  has  acquired  a  settlement  of  its 
own.  When  the  child  has  attained  sixteen,  the  enactment  ceases  to 
apply,  and  the  settlement  of  the  child  is,  as  it  was  before  the  Act,  the 
birth-place  of  the  child.  This  is  a  novelty,  to  some  extent ;  for  it  is 
not  a  settlement  which  exists,  though  the  power  to  remove  to  it  remains 
for  a  time  suspended,  but  a  settlement  given  for  a  certain  time,  which 
on  the  expiry  of  that  time  ceases,  and  the  child  becomes  settled  in  and 
removable  to  its  birth-place. 

Coleridge,  J. — I  am  of  the  same  opinion.  I  think  it  very  neces- 
sary to  give  the  words  of  the  statute  their  ordinary  grammatical  mean- 
ing. Now,  there  is  no  doubt  that  grammatically  the  words  <<  until  such 
child  shall  attain  the  age  of  sixteen*'  qualify  the  word  "  have"  as  well 
as  the  word  "follow."  Nor,  on  that  construction,  is  the  word  "have" 
superfluous ;  for  it  may  happen  that,  whilst  the  child  is  with  the  mother 
at  her  place  of  settlement,  and  under  sixteen,  the  mother  may  die ;  and 
then  the  word  "  have"  would  operate.  Let  us  consider  what  the  law 
was  before  the  enactment.  The  place  of  birth  determined  the  settle- 
i^AiQ-]  ™ent  of  the  bastard  child ;  but,  up  *to  the  termination  of  the 
-*  period  of  nurture,  that  place  was  not  liable  to  relieve  the  child 
because  it  was  not  severable  from  its  mother.  The  Legislature  seem  to 
have  intended  to  provide  a  new  law,  giving  the  child  the  same  settle- 
ment as  the  mother  up  to  sixteen :  after  sixteen  the  enactment  is  silent. 
Then  the  old  law  applies ;  and  the  settlement  after  sixteen  is  the  place 
of  birth  as  it  would  have  been  before.  This  is  certainly  the  ordinary 
grammatical  meaning  of  the  words  of  the  statute. 

WiQHTMAN,  J. — It  appears  to  me  that  the  object  of  the  enactment 
was  to  substitute  the  mother's  settlement  for  the  birth  settlement  till 
the  child  attains  sixteen,  and  no  longer.  Such  a  construction  gives 
effect  to  all  the  words  of  the  enactment.  There  are  no  words  to  show 
an  intention  to  take  away  the  liability  of  the  place  of  the  birth  after 
the  child  attains  sixteen. 

Grompton,  J. — I  was  inclined  to  take  a  different  view  of  the  con- 
struction of  this  enactment :  but  I  do  not  dissent  from  the  construction 
put  upon  it  by  the  rest  of  the  Court,  which  certainly  is  in  accordance 
with  the  literal  and  grammatical  construction  of  the  words. 

Order  confirmed. 


Jan.  20.  The  General  Rules  of  this  term,  respecting  the  examina^ 
tion,  admission,  &c.,  of  attorneys,  to  take  effect  from  and  after  the  first 
day  of  Trinity  term  next,  are  dated  of  this  day.(a) 

(a)  See  post,  Appendix,  IL,  p.  IviL 
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The  ootieo  (nqnired  by  itat  11  A  12  YicL  o.  44,  s.  9)  of  MtioD  against  a  jastioe  of  the  peaeo 
for  ao  act  done  by  him  in  execution  of  hie  office,  under  an  order,  in  a  matter  of  which  he  has 
not  jurisdiction,  may  be  given  before  the  quashing  of  the  order ;  the  act  itself  being  the  cause 
of  action,  and  sach  caase  of  action  being  complete  before  the  quashing,  although  the  action 
itself,  by  sect  2,  cannot  be  brought  until  after  the  quashing.  In  an  action  for  false  imprison- 
meat  against  the  justice,  if  a  warrant  is  put  in  by  the  plaintiff  as  his  evidence,  the  defendant 
may  use  a  recital  in  it  of  an  information  on  oath,  in  consequence  of  which  the  warrant  was 
granted  by  him,  as  evidence  of  that  fact 

A  justice  of  the  peace  has  jurisdiction  to  require  sureties  for  good  behaviour  of  a  person  charged 
before  him  upon  information  with  having  published  a  libel  calculated  to  produce  a  breach  of 
the  peace ;  and,  in  default  of  such  sureties,  to  commit  the  party  so  charged  to  prison.  There- 
fore, under  sect  l,  trespass  vi  et  armis  will  not  lie  for  such  imprisonment 

Trespass  yi  et  armis,  for  imprisoning  defendant  without  reason- 
able and  probable  cause.  Plea:  Not  guilty  (by  statute).  Issue 
thereon. 

On  the  trial,  before  Pollock,  C.  B.,  at  the  last  Summer  assizes  for 
Cambridge,  it  appeared  that  the  defendant,  who  was  a  justice  of  the 
peace  for  the  Isle  of  Ely,  had,  on  30th  April,  1852,  committed  the 
plaintiff  to  the  House  of  Correction  at  Ely,  in  default  of  his  finding 
sureties  to  keep  the  peace  for  three  months.  The  warrant,  which  was 
pat  in  by  the  plaintiff  as  part  of  his  case,  was  as  follows. 

(( Isle  of  Ely,  to  wit.  To  the  constable  of  the  parish  of  Holy  Trinity 
in  Ely,  in  the  said  Isle,  and  to  the  keeper  of  the  house  of  correction  at 
Ely,  in  the  said  Isle. 

"  Whereas  John  Haylock,  of  the  parish  of  Saint  Mary  in  Ely  in  the 
said  Isle,  farmer,  hath  this  day  been  brought  before  me,  the  Revd.  John 
Henry  Sparke,  clerk,  one  of  Her  Majesty's  justices  of  the  peace  for 
the  said  Isle,  charged,  on  the  oath  of  Thomas  Palmer,  a  porter  in  the 
employ  of  the  Eastern  Counties  Railway  Company,  residing  in,"  &c., 
'^  with  having,  about  one  o'clock  in  the  morning  of  yesterday,  written 
on  the  pavements  in  a  lane  called  Chapel  Lane,  in  the  said  parish  of 
Saint  *Mary,  the  following  offensive  words,  reflecting  on  the  r^t^^n 
character  of  Mr.  Robert  Johnson  Watt,  Station  Master  of  the  '- 
Ely  Railway  Station  (that  is  to  say),  <  Donkey  Watt,  the  Railway 
Jackass :'  and  it  having  been  stated  to  me,  on  the  oath  of  the  said  T. 
Palmer,  that  the  continued  writing  for  some  time  past  of  these  offensive 
words  are  (a)  calculated  to  provoke  a  breach  of  the  peace,  and  the  said 
Thomas  Palmer  having  prayed  that  the  said  John  Haylock  might  be  re- 
quired to  find  sufficient  sureties  to  keep  the  peace  towards  Her  Majesty 
and  all  Her  liege  subjects :  I  therefore,  the  said  justice,  have  ordered 
and  adjudged,  and  do  order  and  adjudge,  that  the  said  John  Haylock 
shall  enter  into  his  recognisance  in  the  sum  of  80/.,  witK  two  sufficient 
sureties  in  the  sum  of  15/.  each,  to  keep  the  peace  towards  Her  Majesty 
and  all  Her  liege  people  for  the  space  of  three  calendar  months  now 
next  ensuing :  and,  inasmuch  as  the  said  John  Haylock  hath  refused  to 

(a)  Sic. 
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enter  into  such  recognisance  and  find  such  sureties  as  aforesaid,  I  do 
hereby  require  and  command  you,  the  said  constable,  forthwith  to  con- 
vey the  said  John  Haylock  to  the  said  house  of  correction,  and  to 
deliver  him  to  the  said  keeper  thereof  there,  together  with  this  warrant. 
And  I  do  require  and  command  you,  the  said  keeper,  to  receive  the 
said  John  Haylock  into  your  custody  in  the  said  House  of  Correction, 
and  him  there  safely  to  keep  for  the  space  of  three  calendar  months, 
unless  he,  in  the  i^iean  time,  enter  into  such  recognisance  with  such 
sureties  as  aforesaid  to  keep  the  peace  in  the  manner  and  for  the  term 
aforesaid.     Herein  fail  not. 

(« Given  under  my  hand  and  seal,  the  80th  day  of  April,  1852. 

J.  H.  Sparke." 
^  *4.7Q-i       *0^  ^^®  ^^^  May,  1852,  plaintiff  was  brought  up,  by  habeas 

^  corpus,  before  Colbridgb,  J.,  and  discharged.  On  18th  May, 
plaintiff,  under  stat.  11  &  12  Vict.  c.  44,  s.  9,  caused  a  notice,  dated 
the  same  day,  to  be  served  on  defendant,  stating  that  plaintiff  would, 
<(at  or  soon  after  the  expiration  of  one  calendar  month  from  the 
time  of"  defendant  <«  being  served  with  such  notice,"  commence  an 
action  against  defendant.  On  12th  June,  the  warrant,  having  been 
brought  up  by  certiorari,  was  quashed  by  the  Court  of  Queen's  Bench ; 
and  on  19th  June  the  writ  of  summons  in  this  action  was  issued.  The 
defendant's  counsel  contended,  upon  these  facts :  1.  That  defendant,  in 
committing  the  plaintiff,  had  acted  within  his  jurisdiction,  and  that,  the 
declaration  not  being  in  case,  and  not  averring  malice,  the  action  failed 
under  stat.  11  k  12  Vict.  c.  44,  s.  1 ;  2.  That  the  warrant  of  commit- 
ment was  good ;  8.  That,  under  stat.  11  k  12  Vict.  c.  44,  s.  13,  plain- 
tiff could  have  a  verdict  only  for  2d,  without  costs,  as  he  had  been 
proved  to  have  been  guilty  of  the  offence  of  which  he  had  been  con- 
victed, and  had  suffered  no  longer  imprisonment  than  that  assigned  by 
law  for  such  offence;  4.  That,  under  the  same  statute,  sect.  9,  the 
notice  of  action  was  insufficient,  not  having  been  given  after  the  cause 
of  action  was  completed.  The  counsel  for  the  plaintiff  contended  that 
these  objections  failed,  even  on  the  assumption  that  the  facts  were  as 
suggested  for  the  defence :  and,  further,  as  to  the  first  point,  that  it 
was  essential  to  the  jurisdiction,  at  all  events,  that  an  information 
should  have  been  preferred ;  and,  as  to  the  third,  that  it  should  have 
been  shown  that  the  plaintiff  had  been  guilty  of  the  offence  charged  in 
the  warrant,  and  had  beea  convicted  of  such  offence,  none  of  which 
*d!7dl  ^^^^  ^^^  ^^^'^  ^proved.     The  defendant's  counsel  relied  on  the 

^  warrant  itself  as  evidence  of  the  facts  recited  in  it :  but  the 
Lord  Chief  Baron  held,  as  to  the  first  two  points,  that  there  was  no 
jurisdiction  and  that  the  warrant  was  bad  altogether :  and,  as  to  the 
third  point,  he  thought  the  recitals  not  evidence.  But  he  held  the 
fourth  objection  fatal,  and  directed  a  verdict  to  be  entered  for  defend- 
ant.    He  allowed,  however,  the  damages  to  be  assessed  contingently, 
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by  consent ;  and  he  reserved  leave  to  plaintiff  to  move  to  enter  a  ver- 
dict for  the  amount  vrhich  should  be  assessed;  and  to  the  defendant  to 
raise  upon  the  argument  on  such  rule  the  first  three  points  insisted 
upon  at  the  trial  on  his  behalf.     The  jury  assessed  the  damages  at  42{. 

O'MalUy^  in  Michaelmas  term,  1852,  obtained  a  rule  nisi  to  enter 
the  verdict  for  42{.     In  the  same  term,(a) 

Byle9^  Serjt.,  and  WbUb^  showed  cause. — First:  as  to  the  notice 
of  action.  The  Lord  Chief  Baron's  ruling  was  correct.  The, action 
was  not  maintainable  till  one  calendar  month  had  elapsed  after  the 
notice ;  and  the  notice  could  not  be  given  before  the  cause  of  action 
was  complete.  Sect.  9  was  passed  to  protect  justices  who  might,  in 
the  execution  of  their  office,  have  committed  an  act  not  within  their 
jurisdiction.  It  enacts  that  no  action  shall  be  commenced  against  a 
justice  of  the  peace  foi"anything  done  by  him  in  the  execution  of  his 
office  *'*'  until  one  calendar  month  at  least  after  a  notice  in  writing  of 
such  intended  action  shall  have  been  delivered  to  him,  or  left  for  him 
at  his  usual  place  of  abode,  by  the  party  intending  to  commence  such 
action,  or  by  his  ^attorney  or  agent,  in  which  said  notice  the  vi^Afjr 
cause  of  action,  and  the  court  in  which  the  same  is  intended  to  ^ 
be  brought,  shall  be  clearly  and  explicitly  stated."  It  was  intended  to 
give  the  justice  a  month's  time  for  the  purpose  of  his  tendering  amends, 
before  the  action  should  be  brought;  and  this  intention  would  be 
defeated  if  notice  of  action  could  be  given  before  the  cause  of  action 
was  complete ;  for,  till  the  cause  of  action  is  complete,  there  is  nothing 
for  which  amends  can  be  tendered.  Here  the  cause  of  action  (the  <«  act 
complained  of,"  as  it  is  called  in  sect.  8)  was  not  complete  until  ths 
warrant  was  quashed;  for,  by  sect.  2,  no  action  <( shall  be  brought  fot 
anything  done  under  such  conviction  or  order  until  after  such  conviction 
shall  have  been  quashed."  [Coleridge,  J. — Do  you  say  that  no  cause 
of  action  existed  here  until  the  warrant  was  quashed  ?]  The  cause  of 
action  was  at  any  rate  suspended ;  there  was  no  cause  of  action  within 
the  statute,  so  as  to  allow  of  notioe  being  given.  [Lord  Campbell,  C 
J. — The  quashing  of  the  warrant  can  scarcely  be  called  « the  act  com- 
pbined  of."]  It  is  one  of  the  elements  which  makes  the  entire  trans- 
action an  act  capable  of  being  complained  of.  Sabin  v,  De  Burgh,  2 
Campb.  196,  and  other  cases  there  cited,  show  the  strictness  with  which 
notices  of  this  kind  are  to  be  construed. 

Secondly :  The  defendant  was  entitled  to  the  verdict  upon  the  two 
points  first  made  for  him  at  the  trial.  These  both  depend  on  the  ques- 
tion of  jurisdiction.  It  is  true  that  the  Court,  in  quashing  the  com- 
mitment, has  decided  that  the  warrant  itself  is  defective;    but  the 

(a)  The  argument  wae  heard  on  11th  and  12th  November,  1863,  before  Lord  Campbkll,  C.  J.| 
CoLBBiDGKy  and  Erlb,  Jb.,  and  on  13th  November  before  Lord  Campski^l,  C.  J.|  WiohtmaHi  and 
Bbls,  Ja. 

2C 
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*4761  ^^^'^'^^^^^  ^^7  ^^^^^  ^^^^  acted  within  his  jnriBdiction :  "^and,  if 
-^  so,  the  plaintiff  should,  under  sect.  1,  have  averred  malice. 
[Lord  Campbell,  C.  J. — The  informality  of  the  warrant  itself  is  not 
inconsistent  with  your  present  point.]  In  Barton  v.  Bricknell,  13  Q. 
B.  393,  it  was  decided  that  the  quashing  of  a  conviction  for  informality 
did  not  deprive  the  justice  of  the  protection  of  the  statute,  where  he 
had  convicted  for  an  offence  within  his  general  jurisdiction.  [Golsribob, 
J. — There  he  had  not  put  into  execution  the  illegal  alternative  which 
was  oontaiaed  in  the  conviction  itself,  which  was  the  only  objection  to 
the  validity  of  the  conviction.]  In  fact  the  defendant  has  here  done 
nothing  which  was  not  within  his  jurisdiction.  The  warrant  shows, 
upon  the  face  of  it,  the  publication  of  a  libel  by  the  plaintiff,  and  the 
fact  of  his  being  charged  with  it  before  the  defendant.  The  warrant 
was  put  in  by  the  plaintiff:  the  defendant,  tierefore,  though  he  could 
not  himself  have  made  the  recital  in  it  evidence,  may  insist  that  all  the 
contents  of  the  document  so  put  in  are  evidence,  though  not'  conclusive; 
Baildon  v.  Walton,  1  Exch.  GlT.f  The  sheriff's  warrant  to  his  bailiff, 
under  a  ca.  sa.,  is  some  evidence  of  the  ca.  sa.  which  it  recites ;  Bessey 
V.  Windham,  6  Q.  B.  166.  That  case,  it  will  be'  said,  is  overruled  by 
White  V.  Morris,  21  L.  J.  N.  S.  C.  P.  186 :  but  in  White  v.  Morris, 
the  decision  proceeded  on  the  ground  that  the  evidence  was  given  on  a 
question  between  the  officer  and  a  stranger.  The  commitment  here 
furnishes  evidence  also  of  a  representation,  by  the  informant,  that  such 
libel  was  calculated  to  produce  a  breach  of  the  peace.  The  defendant 
had,  under  those  circumstances,  a  right,  as  justice  of  the  peace,  to  call 
M771  ^V^^  ^^^  plaintiff  to  find  sureties  to  keep  the  peace,  "^and,  on  his 
^  not  producing  them,  to  commit  him  ;  5  Burn's  Justice,  1212,  &c. 
(29th  ed.),  tit.  Surety  for  the  good  behaviour ^  I.  In  Dalton's  Country 
Justice,  c.  124  (ed.  1742),  it  is  said  that  for  a  libel  the  justice  may 
require  sureties  for  good  behaviour ;  and  good  behaviour  includes  keep- 
ing the  peace ;  ib.  c.  123.  The  defendant,  therefore,  here  acted  strictly 
within  his  jurisdiction.  In  Ratt  v.  Parkinson,  20  L.  J.  N.  S.  M.  C. 
208  (in  Common  Pleas),  Jervis,  C.  J.,  intimated  an  opinion  that  an 
excess  of  jurisdiction,  to  deprive  a  magistrate  of  the  protection  of  sect. 
1,  must  be  not  merely  an  irregular  mode  of  carrying  out  an  act  which 
is  within  his  jurisdiction,  but  the  commission  of  an  act  which  he  could 
by  no  possibility  have  a  legal  right  to  do.  But  in  the  present  case 
there  is  nothing  irregular  even  in  the  warrant  itself.  It  was  contended 
for  the  plaintiff  that  the  defendant  had  sent  the  plaintiff  to  prison  for 
doing  something  which  the  warrant  did  not  allege  him  to  have  done, 
inasmuch  as  the  warrant,  after  stating  that  the  defendant  had  written 
the  words,  attributes  the  danger  of  a  breach  of  the  peace  to  the  con- 
tinued writing,  which  it  does  not  impute  to  the  plaintiff.  But  the 
defendant,  in  fact,  did  not  commit  the  plaintiff  for  publishing  the  libel, 
but  simply  for  refusing  to  find  sureties  for  the  peace,  which  the  defend 
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ant  (as  has  been  shown)  had  power  to  demand  of  him,  under  the  whole 
circumstances  that  were,  brought  forward.'  If  the  recital  upon  which 
this  objection  is  supposed  to  arise  be  struck  out  of  the  warrant  alto- 
gether, the  warrant  still  contains  enough,  on  the  face  of  it,  to  give  the 
defendant  jurisdiction  to  do  what  he  did :  that  being  so,  the  Court  will 
not  enter  into  the  question,  whether  ♦his  decision  upon  the  facts  r^A^Q 
was  correct  or  not ;  Rex  v.  Tregarthen,  5  B.  &  Ad.  678  (E.  C.  ^ 
L-  R.  vol.  27).  [Lord  Campbell,  C.  J. — The  power  of  a  justice  to  call 
for  sureties  to  keep  the  peace  is  very  extensive.  Threatening  words 
are  sufficient  grounds  for  his  doing  so.]  It  is  expressly  laid  down  by 
Abbott,  G.  J.,  in  Willes  v.  Bridger,  2  B.  &  Aid.  278,  that  a  justice 
has  this  jurisdiction.  He  there  says  :  ^<  The  authority  of  a  justice  of 
the  peace  to  require,  upon  due  complaint  made  to  him  in  his  judicial 
character,  sureties  for  the  keeping  of  the  peace,  and  to  commit  a  person 
to  prison  for  want  of  such  sureties,  is  not  nor  could  be  denied."  The 
defendant,  therefore,  was  clearly  entitled  to  protection  under  sect.  1. 

Thirdly ;  the  defendant  was  liable  only  to  nominal  damages,  under 
sect.  18.  That  enacts,  among  other  things,  that,  if  the  plaintiiT  seeks 
to  recover  damages  for  imprisonment  under  a  conviction,  he  shall  not 
be  entitled  to  recover  any  sum  beyond  two  pence  as  damages  for  such 
imprisonment,  if  it  shall  be  proved  that  he  was  actually  guilty  of  the 
offence  of  which  he  was  so  convicted,  and  that  he  had  undergone  no 
greater  punishment  than  that  assigned  by  law  for  the  offence  of  which 
he  was  so  convicted.  Here  the  plaintiff  has  been  guilty  of  contumacy 
in  not  finding  sureties  to  keep  the  peace ;  and  that  contumacy  was  the 
ground  of  his  being  committed ;  and  such  commitment  is  in  the  nature 
of  a  conviction.  And  the  defendant  has  not  undergone  a  greater  pun- 
ishment than  that  assigned  by  law  for  such  contumacy.  [Lord  Camp- 
bell, C.  J. — ^Would  the  refusal  to  find  sureties  be  an  offence  within 
the  meaning  of  the  ^statute?]  There  may  be  a  difficulty  in  r^Aja 
supporting  such  a  construction.  ^ 

O'MaUeify  Coueh^  and  Prentice^  contrdr. — First,  as  to  the  question  of 
jurisdicti^on.  Ratt  t^.  Parkinson,  20  L.  J.  N.  S.  M.  C.  208,  is  not  in 
point.  There  the  Court  decided  that  all  the  proceedings  were  right  in 
substance.  That  is  not  so  here.  Even  supposing  that  a  justice  has 
power  to  bind  a  man  over  to  keep  the  peace  on  account  of  his  having 
published  a  libel,  there  is  no  proof  that  there  was  any  information 
before  the  defendant  with  respect  to  the  libel  in  question  at  the  time 
of  his  issuing  the  warrant.  The  warrant  itself  is  no  evidence  as  to 
that  point.  It  does  not  amount  to  a  conviction ;  it  is  at  the  most  but 
a  mere  justice's  order,  and  therefore  requires  evidence  aliunde  to  sup- 
port it.  But,  even  supposing  it  to  amount  to  a  conviction,  it  is  no 
evidence;  for,  though  a  subsisting  conviction  is  conclusive  as  to  the 
adequacy  of  the  jurisdiction  which  it  imports  upon  the  face  of  it,  a 
conviction  which  has  been  quashed  is  no  evidence  at  all  as  to  that  point ; 
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it  is  no  longer  the  formal  record  of  the  proceedings  before  the  mag^ 
trate ;  Paley  on  Convictions,  p.  317  (3d  ed.).  JThe  onus  of  proof  with 
respect  to  jurisdiction  lies  on  the  defendant.  The  proof  of  jarisdiction 
is  one  of  the  special  matters  which  must  be  given  by  the  defendant  in 
evidence  under  the  statutory  plea  of  Not  Guilty.  If  he  had  not  been 
entitled  to  that  form  of  plea,  he  must  have  pleaded  it  specially,  and  at 
the  trial  have  proved  the  plea,  either  by  the  production  of  a  good  sub- 
*d,Ml  ^^^'^S  conviction  or  evidence  aliunde ;  and  the  ^statutory  plea, 

-'  though  it  alters  the  mode  of  pleading  such  a  defence,  does  not 
shift  the  onus  of  proof.  Here  the  defendant  produced  neither  a  sub- 
sisting conviction,  nor  evidence  aliunde ;  he  offered  only  a  warrant  of 
commitment,  and  that  a  quashed  one.  In  Stevens  v.  Clark,  2  Moo.  k 
R.  485,  Crbsswbll,  J.,  held  that  even  a  good  warrant  of  commitment 
was  no  evidence  of  an  information  on  oath  recited  in  it.  Bessey  v. 
Windham,  6  Q.  B.  166  (E.  G.  L.  R.  vol.  51),  is  at  variance  with  all  the 
other  cases,  and,  limited  as  the  decision  is,  is  treated  as  incorrect  by  all 
the  Court  in  White  v.  Morris,  21  L.  J.  N.  S.  C.  P.  185.  A  warrant,  in 
fact,  is  not  evidence  of  what  has  been  done,  but  only  of  what  is  to  be  done. 
It  is  therefore  no  evidence  of  an  information  recited  in  it,  which  is  ante- 
cedent to  the  act  directed  by  the  warrant.  [Lord  Campbell,  C.  J. — You 
say  there  was  no  evidence  of  any  information.  But  may  not  a  magistrate 
act  upon  his  view  alone  ?  If  a  warrant  recites  that,  in  the  view  of  the 
magistrate,  the  offence  in  respect  of  which  the  commitment  is  made  is 
likely  to  produce  a  breach  of  the  peace,  surely  the  warrant  is  evidence 
of  that  view.]  That  may  be  so,  where  the  warrant  exists  in  its  integ- 
rity at  the  time  of  its  production  as  evidence.  But  here  the  warrant 
does  not  subsist ;  and  there  is  not,  therefore,  evidence  even  of  the  magis- 
trate's own  view.  [Lord  Campbell,  C.  J. — In  White  v.  Morris,  I 
think  the  fact  to  be  proved  was  not  within  the  knowledge  of  the  defend- 
ant.] That  point  does  not  affect  the  principle  of  the  doctrine,  and 
was  not  brought  forward  in  the  judgment  of  the  Court.  The  decision 
in  White  v.  Morris,  as  regards  the  admission  of  the  recital  in  the  war- 
*dkM  ^^^^  ^  evidence  of  the  writ,  is  ^similar  to  that  in  Olave  v.  Went- 

J  worth,  6  Q.  B.,  note  (i),  173.  [Lord  Campbell,  C.  J.— The 
doctrine  in  White  v.  Morris  seems  to  have  been  laid  down  with  some 
qualification  by  Lord  Mansfield  in  Martin  v.  Podger,  2  W.  Bi.  701.] 
It  is  attempted  to  make  the  warrant  evidence  of  all  that  it  recites,  on 
the  ground  of  its  having  been  put  in  by  the  plaintiffs.  But  that  argu 
ment  is  applicable  only  in  cases  where  the  party  putting  in  the  evidence 
uses  it  as  proof  of  the  truth  of  something  asserted  in  it:  here  the 
plaintiff  uses  it  only  to  bring  home  the  act  to  the  defendant.  If,  then, 
the  warrant  is  no  evidence,  the  defendant  .has  failed  to  show  jurisdic- 
tion, and  is  not  entitled  to  the  protection  of  the  statute.  Barton  v. 
Bricknell,  13  Q.  B.  393  (E.  C.  L.  R.  vok  66),  cited  on  the  other  side, 
is  an  authority  against  the  defendant;  for  it  was  there  clearly  inti- 
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mated  by  the  Court  that,  had  the  defendant  caused  to  be  carried  out 
that  altei*native  in  the  warrant  which  he  had  no  jurisdiction  to  direct, 
he  would  not  have  been  protected  by  the  statute.  Leary  t^.  Patrick, 
15  Q.  B.  266  (E.  C.  L.  R.  vol.  69),  is  an  authority  to  the  same  effect : 
the  magistrate  was  there  held  to  have  exceeded  his  jurisdiction  because 
he  had  committed  for  non-payment  of  costs,  when  no  costs  had  been 
adjudged ;  and  this,  whether  there  was  or  was  not  jurisdiction  to  ad- 
judge costs.  Moreover,  the  defendant,  in  calling  upon  the  plaintiff  to 
find  sureties  to  keep  the  peace,  has  been  guilty  either  of  irregularity  or 
of  an  excess  of  jurisdiction.  If,  as  is  contended  on  the  other  side,  the 
Court  are  to  construe  sureties  to  keep  the  peace  as  sureties  for  good 
behaviour,  he  has  been  guilty  of  an  excess  of  jurisdiction ;  for  a  magis- 
trate cannot  bind  ovpr  libellers  *to  good  behaviour.  PSrlb,  J. —  r*4Qo 
He  can  \  ind  over  to  good  behaviour  for  quarrelsome  words  tend-  "- 
ing  to  a  breach  of  the  peace.]  Dalton  is  the  only  authority  that  goes  so 
far  as  that.  [Erlb,  J.,  referred  to  Rex  v.  Hart,  SO  How.  St.  Tr.  1181, 
1194,  1344;  Lords'  Journals,  vol.  47,  p.  271 ;  12  Q.  B.  1041,  note  (a) 
(E.  C.  L.  R.  vol.  64).]  In  2  Hawk.  PL  Cr.  8, 18  (7th  ed.),  B.  L  cc.  60, 61, 
the  distinction  between  the  two  kinds  of  binding  over  is  pointed  out.  The 
obligation  to  be  of  good  behaviour  is  by  far  the  more  extensive ;  14 
Vin.  Abr.  22,  tit.  Good  Behaviour  (B),  (B  2) ;  7  Bac.  Abr.  615,  &c. 
(7th  ed.),  tit.  Suret}/  of  the  Good  Behaviour  (A),  (B) ;  4  Bl.  Comm.  266. 
Stat.  60  6.  3  &  1  G.  4,  c.  9,  s.  16,  gave  power  to  justices  of  the  peace, 
in  particular  cases  of  libel,  to  bind  over  to  gqod  behaviour ;  that  is  strong 
evidence  that  the  general  power  to  do  so  in  cases  of  libel  does  not  exist. 
And,  wherever  the  magistrate  binds  over  to  good  behaviour,  the  fact 
upon  which  he  acts  ought  to  be  positively  found  by  him ;  Rudyard's 
Case,  2  Vent.  22.  If,  on  the  other  hand,  what  the  defendant  did  was  to 
bind  the  plaintiff  over  to  keep  the  peace  only,  he  was  exceeding  his 
jurisdiction ;  for  he  could  do  so  only  upon  complaint  of  bodily  fear 
made  to  him  by  a  third  party.  [Lord  Campbell,  C.  J. — The  complaint 
of  bodily  fear,  ipsissima  verba,  is  not  necessary.]  There  must  be  words 
to  that  effect;. 6  Burn's  Justice,  p.  1214.  In  Regina  v.  Dunn,  12  A.  & 
E.  599,  617  (E.  C.  L.  R.  vol.  40).  Lord  Denman,  in  giving  judgment, 
says : «« if  one  person  informs  the  Court,  or  a  justice  of  the  peace,  that  he 
goes  in  fear  and  in  danger  of  personal  violence  from  another  by  reason 
of  threats  employed  by  him,  and  prays  the  protection  of  sureties  of  the 
peace,  that  protection  may  *be  granted.  Unless  such  a  case  t^^aqo 
appear,  no  jurisdiction  appears."  Here  there  is  no  evidence  of  *- 
any  such  complaint  having  been  made  before  the  defendant ;  in  fact,  it 
is  but  seldom  that  a  libel  can  be  made  the  ground  of  a  complaint  of 
bodily  fear ;  and  Rex  v.  Wilkes,  2  Wils.  161,  is  an  authority  against 
the  right  of  a  magistrate  to  require  sureties  of  the  peace  where  the 
cause  of  complaint  is  a  libel.  [Lord  Campbell,  C.  J. — That  case  has 
been  expressly  overruled.]  A  magistrate  may,  no  doubt,  bind  over  to 
VOL.  I. — 39  2  c  2  B.  A  B. 
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keep  the  peace  any  person  who  has  been  found  guilty  of  a  libel,  but  not 
a  person  who  is  merely  charged  with  that  offence.  At  all  events,  as 
Begina  v.  Dunn,  12  A.  &  E.  599  (£.  G.  L.  R.  vol.  40),  shows,  the  libel 
must  be  in  the  form  of  a  threat. 

The  point  as  to  the  notice  of  action  appears  to  be  disposed  of  by 
what  has  fallen  from  the  Bench.  The  notice  must  be  of  a  cause  of 
action  existing :  but  the  cause  exists  before  the  conviction  is  quashed : 
the  quashing  of  the  conviction  merely  leaves  the  original  tort  unpro- 
tected. The  language  of  the  statutes  of  limitation  is  that,  aflber  the 
limited  time,  no  action  shall  be  brought :  but  the  cause  of  action  exists 
after  the  time  of  limitation,  though  the  remedy  is  barred ;  and  the  same 
distinction  is  established  as  to  the  non-delivery  of  an  attorney's  bill ; 
Lester  t^.  Lazarus,  2  G.  M.  &  R.  665  ;t  Harrison  v.  Turner,  10  Q.  B. 
482  (E.  C.  L.  R.  vol.  69).  Gur.  adv.  vuU. 

Lord  Gampbell,  C.  J.,  in  this  term  (January  27th),  delivered  the 
judgment  of  the  Gomrt. 

^ .  Q . -.  '^In  this  case  we  are  of  opinion  that  the  notice  of  action  was 
-■  sufficient,  although  given  before  the  warrant  of  commitment  was 
quashed.  Supposing  this  warrant  to  be  in  the  nature  of  a  conviction, 
so  that  the  action  could  not  have  been  maintained  unless  the  warrant 
had  been  quashed,  we  think  that  the  notice  of  action  was  regularly 
given  on  the  18th  of  May.  The  quashing  of  the  warrant  was  no  part 
of  the  cause  of  action ;  and,  before  the  warrant  was  quashed,  all  the 
requisites  of  the  notice  of  action  enumerated  in  sect.  9  of  stat.  11  &  12 
Vict.  c.  44,  might  be  and  were  complied  with.  If,  in  the  case  of  a  con- 
viction, the  magistrate  receives  such  a  notice  before  the  conviction  is 
quashed,  he  may  at  his  peril  rely  upon  the  validity  of  the  conviction, 
and  abstain  from  tendering  amends :  but,  if  he  does  so,  and  the  convic- 
tion is  quashed,  the  action  may  be  commenced  against  him  one  calendar 
month  after  the  service  of  the  notice.  Were  not  this  so,  the  partj 
injured  might  be  barred  of  his  remedy  altogether;  for,  by  sect.  8  of  the 
same  statute,  the  ^action  must  be  commenced  «<  within  six  calendar 
months  next  after  the  act  complained  of  shall  have  been  committed." 
In  argument  it  was  contended  that  the  six  months  might  be  construed 
to  run  from  the  quashing  of  the  conviction ;  but  the  commitment  is  the 
act  complained  of^  not  the  quashing  of  the  conviction  on  the  application 
of  the  party  imprisoned.  The  quashing  of  the  conviction  is  only  a 
condition  to  the  prosecution  of  the  action,  like  the  delivery  of  an  attor- 
ney's bill,  or  the  giving  a  notice  of  action :  and  there  is  nothing  to 
determine  in  what  order  the  conditions  shall  be  complied  with. 

We  have  next  to  consider  a  much  more  difficult  question :  whether, 

^-^^-.  upon  the  evidence,  the  defendant  is  ♦to  be  taken  to  have  done 

-^  an  act  «« in  a  matter  of  which  by  law  he  has  not  jurisdiction,  or 

in  which  he"  "  exceeded  his  jurisdiction."     We  are  of  opinion  that  the 

warrant  out  in  bv  the  plaintiff  was  evidence  for  the  defendant  of  the 
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information  on  oath  before  him  recited  in  it.  Without  considering 
whether,  since  the  case  of  White  v.  Morris,  21  L.  J.  N.  S.  C.  P.  ISf), 
Bessey  v.  Windham,  6  Q.  B.  166  (E.  G.  L.  R.  vol.  51),  can  be  supported 
to  its  full  extent,  we  think  that,  as  the  information  was  a  fact  within 
the  defendant's  knowledge,  and  the  foundation  of  his  act  in  granting 
the  warrant  of  commitment,  the  repital  of  it  must  be  considered  part 
of  the  warrant,  and  admissible  evidence  for  the  defendant,  when  the 
warrant  was  produced  against  him  by  the  plaintiff,  for  the  purpose  of 
showing  on  what  grounds,  and  in  relation  to  what  subject-matter,  he 
was  acting  when  he  granted  it ;  in  the  same  manner  as,  if  a  magistrate 
were  to  commit  for  a  felony  on  his  own  view,  the  warrant  reciting  that 
he  had  seen  the  felony  committed,  when  put  in  evidence  against  him, 
would  be  admissible  evidence  for  him  that  he  had  seen  the  felony  com- 
mitted. The  warrant  being  held  admissible,  and  it  appearing  therefrom 
that  sureties  of  the  peace  were  required  by  reason  of  a  charge  of  libel, 
it  remains  to  be  considered  whether  that  is  a  matter  in  which  the  de- 
fendant as  justice  of  the  peace  has  jurisdiction  within  the  meaning  of 
Stat.  11  k  12  Vict.  c.  44.  ^ 

We  do  not  refer  to  the  cases  relating  to  articles  of  the  peace  exhibited 
by  a  complainant,  as  these  are  subject  to  regulations  different  from 
those  which  prevail  in  respect  of  sureties  for  good  behaviour  required 
by  a  magistrate  *for  the  sake  of  the  public.  The  latter  is,  in  r^^o/* 
our  opinion,  the  jurisdiction  which  the  defendant  intended  to  '- 
exercise,  although  sureties  for  the  peace  are  mentioned.  The  law  upon 
this  subject  begins  with  stat.  84  Ed.  3,  c.  1,  by  which  justices  of  the 
peace  were  first  appointed.  This  statute,  intrusting  these  magistrates 
with  a  wide  discretion,  authorizes  them  «<  to  take  of  all  them  that  be 
not  of  good  fame,  where  they  shall  be  found,  sufficient  surety  and 
mainprise  of  their  good  behaviour  towards  the  King  and  his  people." 
In  4  Inst.  181,  Lord  Coke,  remarking  upon  this  clause,  says  that,  the 
offences  against  the  peace  after  they  are  done  having  been  provided 
for,  '<  now  followeth  an  express  authority  given  to  the  justices,  for  the 
prevention  of  such  offences  before  they  be  done,  viz.,  and  to  take  of  all 
them  that  be  not  of  good  fame  (that  is,  that  be  defamed  and  justly 
suspected  that  they  intend  to  break  the  peace),  where  they  shall  be 
found,  sufficient  surety  and  mainprise  of  their  good  behaviour  towards 
the  King  and  his  people  (which  must  concern  the  King's  peace,  as  is 
also  provided  by  the  word  subsequent),  to  the  intent  that  the  people  be 
not  by  such  rioters  troubled  or  indamaged,  nor  the  peace  blemished,  nor 
merchants,  nor  others  passing  by  the  highways,  disturbed,  nor  put  in 
the  peril  that  may  happen  of  such  offenders."  In  Bagg's  Case,  11 
Rep.  93  i,  98  a,  the  question  whether  insulting  language  to  the  mayor 
of  a  borough  was  ground  for  disfranchising  an  alderman  was  decided  in 
the  negative :  but  it  is  there  said :  <«  words  of  contempt,  or  contra 
bono»  moresj  although  they  be  against  the  chief  officer,  or  his  brethren, 
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*±kT\  ^^^  good  causes  *to  punish  him,  as  to  commit  till  he  has  found 
^  good  sureties  of  his  good  behaviour,  but  not  to  disfranchise 
him."  In  Stampe  v.  Hyde,  2  Roll.  R.  199,  227  (printed  247),(a)  one 
question  was,  whether  calling  another  a  knave  was  a  breach  of  a  recog- 
nisance of  good  behaviour.  The  Court  held  that  it  was  not ;  and  a 
case  is  cited  there,  where  a  person,  having  been  committed  for  not 
finding  sureties  for  good  behaviour,  for  calling  an  alderman  a  knave, 
was  discharged,  such  a  word  alone  not  being  sufficient.  It  appears, 
from  these  and  other  cases  turning  upon  similar  words,  that  aggravated 
defamation  was  a  ground  for  requiring  sureties  for  good  behaviour, 
although  rash  words  of  anger  were  not  sufficient. 

In  2  Hawk.  PI.  Gr.  14  (7th  ed.),  B.  I.  c.  61,  ss.  8,  4,  the  learned 
author  says:  <(it  seems  the  better  opinion,  l^hat  no  one  ought  to  be 
bound  to  the  good  behaviour  for  any  rash,  quarrelsome,  or  unmannerly 
words,  unless  they  either  directly  tend  to  a  breach  of  the  peace,  or  to 
scandalize  the  government."  "However,  I"  "am  inclined  to  think, 
that  he"  (the  magistrate)  "has  a  di^retionary  power  to  take  such 
surety  of  all  those  whom  he  shall  have  just  cause  to  suspect  to  be 
dangerous,  quarrelsome,  or  scandalous."  So  in  Com.  Dig.  Forceahle 
Entry  (D  25)  it  is  said  that  sureties  for  good  behaviour  may  be  required 
of  all  not  of  good  fame,  "if  he  does  that  which  tends  to  the  breach  of 
the  peace ;"  and  libeller^  are  specified  among  the  classes  from  which 
such  sureties  may  lawfully  be  required.  For  this,  Dalton  is  cited,  c. 
124,  ed.  1742,  where  it  is  said  that  "libellers  also  may  be  bound  to 
their  good  behaviour,  as  disturbers  of  the  peace,  whether  they  be 
*4.ftftl  *^^®  contrivers,  the  procurers,  or  the  publishers  of  the  libel : 
-*  for  such  libels  and  defamation  tendeth  to  the  raising  quarrels 
and  effusion  of  blood."  Against  these  authorities  are  two  cases  before 
Pratt,  C.  J. ;  Rex  v.  Shuckburgh,  1  Wils.  29,  and  Rex  v.  Wilkes,  2 
Wils.  151.  In  the  first  it  is  doubted  whether  sureties  could  be  required 
from  a  libeller ;  and  in  the  second  it  is  declared  that  it  was  not  lawful. 
But  in  both  cases  the  prisoners  were  brought  into  the  Court  of  Common 
Pleas,  under  a  warrant  from  the  Secretary  of  State,  the  question  being 
raised  whether  a  Secretary  of  State  is  a  conservator  of  the  peace ;  and 
the  observations  may  be  confined  to  those  warrants,  without  having  any 
reference  to  the  power  given  to  justices  of  the  peace  under  stat.  34  Ed. 
3,  c.  1.  In  Butt  v.  Conant,  1  B.  &  B.  548  (E.  C.  L.  R.  vol.  5),  a  war- 
rant of  commitment  for  want  of  bail  to  answer  an  indictment  for  libel 
was  held  valid ;  and  the  authority  of  the  eloquent  dicta  of  Lord  Cam- 
den, as  applicable  to  justices  of  the  peace,  was  denied. 

Upon  the  whole,  it  appears  to  us  that  a  justice  of  the  peace  has 
jurisdiction  to  require  sureties  for  good  behaviour,  in  some  cases  of 
libel,  against  private  individuals.  If  that  be  true,  the  defendant  had 
jurisdiction  in  the  matter  out  of  which  this  cause  of  action  arises. 

(a)  See  SUmpe  v.  Jenkin  k  Hyde,  2  RoU.  Rep.  271  (bis). 
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And,  though  the  proceedings  were  informal,  and  although  there  was,  in 
oar  opinion,  a  great  want  of  discretion  in  requiring  sureties  upon  such 
an  occasion,  it  follows  that  an  action  of  trespass  will  not  lie ;  and  the 
verdict  for  the  defendant  must  remain.  Rule  discharged. 
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Befeiidajit*  an  •Iderman  of  Londoni  oonriotod  pUiDtiff  for  an  allagod  oiTenoo  nnder  the  Copyright 
of  Designs  Aet»  6^7  Viet.  e.  65,  a^J^^^S^  ^^^  to  P*7  *  penalty,  and,  he  not  haying  paid  it, 
aftenrards  aummoned  him  to  show  cause  why  he  should  not  he  committed  in  default  of  paying, 
and  be  farther  dealt  with  aeoording  to  law.  The  plaintiff  did  not  appear  to  the  summons 
personally ;  but  his  oonnsel  and  attorney  appeared.  The  justice  revised  to  hear  the  case  in 
plaintiff's  ahsenoe,  and  issued  a  warrant  for  the  apprehension  of  the  plaintiff,  reciting  the 
summons  and  plaintiff's  neglect  to  appear,  and  directing  his  apprehension,  to  answer  to  the 
eomplaint,  and  be  ftirther  dealt  with  aoeording  to  law.  The  plaintiff  nnder  this  warrant,  was 
apprehended  and  imprisoned.  The  convictio^i  was  afterwards  quashed ;  and  plaintiff  brought 
in  action  for  false  imprisonment  against  defendant    Held : 

L  That  defendant  was  not  protected  by  staL  11  A  12  Vict.  o.  44,  s.  2,  the  summons  to  appear 
after  the  oonriction  not  being  the  summons  spoken  of  in  that  section,  the  non-appearance  to 
which  was  to  prevent  the  maintenance  of  an  action. 

2.  That,  CTCD  if  the  summons  had  been  within  the  section,  the  appearance  to  it  by  counsel  and 
attorney  was  sufficient,  and  the  action  was  therefore  maintains^le. 

Trespass,  vi  et  armis,  for  assaulting,  beating,  and  imprisoning  plain- 
tiff without  reasonable  or  probable  cause. 

Plea,  Not  guilty  (by  statute).     Issue  thereon. 

On  the  trial,  before  Lord  Campbell,  G.  J.,  at  the  London  sittings 
after  Trinity  term  1852,  the  following  facts  appeared. 

On  18th  September,  1850,  two  informations  were  exhibited  before  an 
alderman  of  the  city  of  London,  on  behalf  of  William  Dixon.  One 
information  charged  that  Dixon  was  the  registered  proprietor  of  a  new 
original  design  for  an  article  of  manufacture  called  a  <«  ventilator,"  and 
that,  within  twelve  calendar  months  last  past,  the  present  plaintiff*  did, 
without  the  license  or  consent  in  writing  of  Dixon,  apply  the  design  to 
a  ventilator,  contrary  to  the  form  of  the  Act  (6  &  7  Vict.  c.  65.(a) ) 
The  other  information  was  for  selling  a  ventilator,  being  an  article  of 
manufacture  to  which  the  design  had  been  applied.   ~ 

*0n  1st  October,  1850,  the  plaintiff  was  convicted,  before  the 
defendant,  an  alderman  of  the  city  of  London,(&)  on  each  infor- 
mation ;  and  was  adjudged,  on  each,  to  forfeit  to  Dixon  SOZ.,  besides 
51.  costs.  The  defendant,  being  present,  was  personally  served  with 
orders  to  pay.  He  then  said  that  proceedings  would  be  taken  to  remove 
the  convictions  by  certiorari. 

On  10th  October,  1850,  Mr.  Sidney,  alderman  of  the  city  of  London, 
issued  a  summons  of  that  date,  directed  to  plaintiff,  to  the  effect  that  a 
complaint  had  been  made  to  the  alderman  by  Dixon's  agent,  <(that 

(a)  See  sect  6 ;  and  stat  6  A  6  Vict  o.  100,  s.  8. 
(6)  Bee  stat  11  h  12  Viet  e.  43,  s.  34. 
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yoUy  the  said  John  Bessell,  having  been  duly  convicted  in  two  penalties 
with  costs,  amounting  together  to  the  sum  of  702.,  have  neglected  and 
refused  to  pay  the  same :  these  are  therefore  to  command  you,  in  Her 
Majesty's  name,  to  be  and  appear  on  Friday,  the  11th  day  of  October, 
1850,  at  twelve  o'clock  in  the  forenoon,  at  the  Guildhall  justice-room, 
in  the  city  of  London,  before  such  justice  or  justices  of  the  peace  for 
the  said  city  as  may  then  be  there,  to  answer  to  the  said  complaint,  and 
to  show  cause  why  such  further  proceedings  as  the  law  directs  should 
not  be  had  thereon,  and  to  be  further  dealt  with  according  to  law." 

On  11th  October,  1850,  the  counsel  and  attorney  of  the  plaintiff 
appeared  before  Mr.  Sidney,  who,  however,  refused  to  proceed  in  the 
absence  of  the  plaintiff;  and  a  second  summons  was  issued  by  Mr.  Sid- 
ney, of  which  the  mandatory  part  is  as  follows. 

(« These  are  therefore,  in  Her  Majesty's  name,  to  require  you  to  be 
and  appear  on  Saturday,  the  12th  day  of  October,  1850,  at  two  o'clock 
in  the  afternoon  precisely,  at  the  Guildhall  justice-room,  in  the  city  of 
MQ11  '^^^'^doQ)  before  such  justice  or  justices  of  the  peace  for  the  said 
-*  city  as  may  then  be  there,  to  answer  to  the  said  complaint,  and 
to  show  cause  why  you  should  not  be  committed,  in  default  of  paying 
such  sum,  and  to  be  further  dealt  with  according  to  law." 

This  was  served  on  the  plaintiff  personally. 

On  12th  October  the  defendant  was  the  sitting  alderman.  The  plain- 
tiff did  not  appear ;  but  his  counsel  and  attorney  appeared,  and  stated 
that  an  application  wa«  about  to  be  made  for  two  writs  of  certiorari. 
The  defendant  said  that,  unless  one  of  the  penalties  shpuld  be  paid  by 
noon  on  the  14th  October,  he  should  order  a  warrant,  which  he  had  then 
signed,  to  be  put  in  force  against  the  plaintiff,  and  have  him  appre- 
hended. On  the  14th,  the  money  not  having  been  paid,  the  sitting 
alderman  (Mr.  Hooper)  handed  over  the  warrant  to  the  officer,  to  be 
put  in  force. 

The  warrant  was  dated  12th  October,  1850,  signed  and  sealed  by 
defendant,  and  directed  «<  To  all  and  every  the  constables  of  the  police 
force  for  the  city  of  London  and  the  liberties  thereof,  and  to  all  other 
constables  and  peace  officers  in  the  said  city  of  London  and  liberties." 
It  recited  that  a  complaint  had  been  made  before  an  alderman  that 
plaintiff  had  unlawfully  neglected  and  refused  to  pay  two  penalties  with 
costs,  and  that  a  summons  had  been  issued  by  the  alderman,  command- 
ing plaintiff  to  appear  at  Guildhall,  before  such  justice  or  justices  as 
naight  be  there,  <«  to  answer  to  the  said  complaint,  and  to  be  further 
dealt  with  according  to  law :  and  whereas,  the  said  John  Bessell  hath 
neglected  to  be  or  appear  at  the  time  and  place  appointed  in  and  by 
the  said  summons,  although  it  hath  now  been  proved  to  me  upon  oath 
that  the  said  summons  was  duly  served  upon  the  said  J.  B. :  These  are 
*J.Q9l  ^^^^^f'^'^®  ^^  command  you,  *in  Her  Majesty's  name,  forthwith  to 
^  apprehend  the  said  J.  B.,  and  to  bring  him  before  me,  or  some 
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other  of  Her  Majesty's  justices  of  peace  in  and  for  the  said  city,  to 
answer  to  the  said  complaint,  and  to  be  further  dealt  with  according  to 
law."  The  plaintiff  was  apprehended  under  this  warrant,  and  impri 
8oned.(a)  On  Ist  November,  rules  for  two  writs  of  certiorari  having 
been  obtained,  the  plaintiff  was  liberated  on  giving  security  to  prose 
cute  the  writs  of  certiorari.  The  convictions  were  afterwards  quashed, 
on  the  ground  that  the  design  was  not  within  the  statutes  protecting 
the  copyright  of  designs :  and  the  present  action  was  brought  for  the 
imprisonment. 

The  counsel* for  the  defendant  contended  that,  on  these  facts,  the 
action  was  not  maintainable,  under  stat.  11  &  12  Vict.  c.  44,  s.  2,  the 
plaintiff  not  having  appeared  according  to  the  exigency  of  the  sum- 
mons. The  Lord  Chief  Justice  overruled  the  objection,  giving  leave  to 
move  to  enter  a  verdict  for  the  defendant.     Verdict  for  plaintiff. 

In  Michaelmas  term,  1852,  Hugh  Hill  obtained  a  rule  Nisi  to  enter 
a  verdict  for  the  defendant.     In  this  term,(i) 

O'MaUey  and  Lush  showed  cause. — First :  assuming  that  the  sum- 
mons in  this  case  was  a  summons  of  the  kind  contempljated  in  sect.  2 
of  Stat.  11  k  12  Vict.  c.  44,  there  was  an  appearance.  What  appear- 
ance is  ^sufficient,  must  depend  upon  the  object  of  the  summons.  r^AM 
Here,  by  stat.  6  &  6  Vict.  c.  100,  s.  8  (the  powers  of  which  *- 
extend  to  the  cases  comprehended  in  stat.  6  &  7  Vict.  c.  65),  the  magis- 
trate had  power  to  order  a  distress,  but  none  to  imprison.  Then  stat. 
11  &  12  Vict.  c.  48,  8.  22,  would  indeed  have  enabled  the  magistrate  to 
commit  for  three  months  in  case  it  had  been  returned,  to  a  warrant  of 
distress,  that  no  sufficient  goods  could  be  found.  But  here  it  was  not 
shown  that  any  warrant  of  distress  had  issued.  The  plaintiff  could 
here  be  summoned  only  for  the  purpose  of  showing  cause  why  a  dis- 
tress warrant  should  not  issue.  For  this  purpose,  the  appearance  of 
counsel  or  attorney  was  enough.  In  Rex  v.  Simpson,  1  Str.  44,  it  was 
held  that  a  party  might  be  convicted  for  deer  stealing,  under  stat.  3  & 
4  W.  &  M.  c.  10,  without  appearing.  There  Parker,  C.  J.,  said :  <<  to 
require  the  offender  to  be  brought  before  the  justices  and  detained,  will 
be  a  strange  construction,  for  that  detainer  may  be  accounted  a  greater 
punishment  than  the  forfeiture ;  and  if  in  such  a  case  the  offender,  to 
prevent  further  trouble,  would  send  the  forfeiture,  why  should  not  that 
be  a  sufficient  authority  for  the  justice  to  convict  him,  though  he  does 
not  appear  in  person  ?  To  compel  the  offender  to  appear  would  be  to  no 
purpose ;  for  if  he  does  appear,  the  justices  cannot  compel  him  to  make 
a  defence."  In  Rex  v.  Haddock,  2  Str.  1100,  it  was  held  that  a  party, 
indicted  of  mayhem,  need  not  be  brought  to  the  bar,  but  might  deliver 

(a)  He  wu  apprehended  by  the  police  force  for  the  city  of  Londoo,  and  upon  being  put  into 
ffutody.  wM  searched;  which,  it  was  atated,  was  the  invariable  practice  of  the  city  police.  Lord 
Caxpbbll,  C.  J.,  upon  the  motion  for  the  rule  mentioned  in  the  text»  very  strongly  reprobated 
the  application  of  the  practice  to  such  a  case. 

(6)  January  13th,  1853.    Before  Lord  Campbell,  C.  J.,  Wiobtxar  and  Cromptov,  Ji. 
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his  plea  in  the  office,  the  crime  not  then  being  one  bj  which  life  and 
member  were  affected.  An  appearance  of  an  infant  bj  attorney,  npon 
♦4Q4.1  *°  information  for  riot,  was  held  *sufficient  in  Regina  v.  Tanner, 
J  2  Ld.  Raym.  1284.  Stat.  11  k  12  Vict.  c.  48,  which  must  be 
construed  in  connexion  with  stat.  11  &  12  Vict.  c.  44,  recognises,  by 
sect.  18,  the  appearance  by  counsel  or  attorney  before  a  justice.  But, 
secondly,  the  summons  here  is  not  the  kind  of  summons  which  is  the 
subject  of  the  enactment  in  sect.  2  of  stat.  11  k  12  Vict.  c.  44.  That 
section  contains  provisoes  for  three  cases.  First,  where  an  act  is  done 
under  a  conviction,  the  conviction  nyist  be  quashed  before  the  action  is 
brought.  The  act  in  the  present  case,  however,  is  not  properly  an  act 
done  under  a  conviction ;  for  the  conviction  imposes  no  imprisonment : 
and  further,  the  conviction  has  been  quashed.  Secondly,  where  the 
action  is  brought  for  anything  done  under  a  warrant  to  procure  appear- 
ance, and  is  followed  by  conviction,  the  conviction  must  be  quashed. 
Here,  even  if  the  conviction  had  not  been  quashed,  the  provision  would 
not  apply ;  for  this  summons  followed  the  conviction.  Thirdly,  where 
the  warrant  is  on  an  information  for  an  alleged  indictable  offence,  still, 
if  a  summons  has  issued  before  the  warrant,  and  been  served,  and  the 
party  summoned  has  not  appeared,  the  action  is  not  maintainable.  It 
is  sought  to  bring  the  present  case  within  the  last  proviso.  But  it  is 
manifest  that  the  summons  there  spoken  of  is  a  summons  in  the  nature 
of  process  to  bring  the  party  before  the  magistrate  to  answer  the  charge. 
Here  the  charge  had  been  disposed  of,  and  a  conviction  had  taken  place 
before  the  summons  issued.  If  the  statute  were  otherwise  interpreted,  a 
magistrate  might  protect  himself  from  responsibility  for  an  illegal  con- 
^  .g-^  viction  by  ^issuing  a  summons  afterwards.  The  plaintiff  would 
^  be  worse  off  than  if  the  magistrate  had  acted  within  his  juris- 
diction, and  were  protected  only  by  sect.  1.  [Wiohtman,  J. — Should 
a  warrant  of  distress  issue  without  a  summons  ?]  It  may :  non-pay- 
ment is  enough  to  authorize  it.  At  any  rate,  the  non-appearance  to 
such  a  summons  is  merely  an  abstaining  from  resisting  it. 

Hugh  •Hill  and  WilleSj  contrst. — This  action  is  not  maintainable 
under  either  sect.  1  or  sect.  2  of  stat.  11  k  12  Vict.  c.  44.  Under 
sect.  1,  if  the  magistrate  has  jurisdiction,  the  action  must  be  in  case, 
with  an  allegation  of  malice.  The  action  here  is  trespass :  and  it  is  said 
that  the  magistrate  had  no  jurisdiction,  and  that  the  plaintiff  in  effect 
appeared  to  the  summons.  By  common  law  there  could  be  no  appear- 
ance by  attorney ;  the  cases  where  there  may  be  such  appearance  are 
to  be  found  in  Com.  Dig.  Attorney  (B  4),  (B  5),  (B  6),(a) :  but  no 
authority  is  to  be  found  for  appearing  by  attorney  to  answer  a  complaint 
before  justices.  Stat.  6  &  7  W.  4,  c.  114,  s.  2,  for  the  first  time,  esta- 
blishes the  right  of  parties  so  charged  to  have  the  assistance  of  counsel 

(a)  See  aathorities  in  Doe  dem.  Bennett  v.  Hale,  15  Q.  B.  171|  and  not«  to  the  same  case,  1< 
Q.  B.  225  (£.  C.  L.  R.  vol.  69). 
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and  attorney ;  but  that  does  not  dispense  with  appearance.  AH  that 
Rex  V.  Simpson,  1  Str.  44,  decided  was  that  the  party  convicted  could 
not  there  rely  upon  his  own  non-appearance  as  an  objection  to  the  con- 
yiction.  Rex  v.  Haddock,  2  Str.  1100,  related  only  to  the  mode  of 
putting  in  a  plea  of  Not  Gnilty.  In  Regina  v.  Tanner,  2  Ld.  Raym. 
1284,  it  was  not  competent  to  the  defendant  to  contend  that  he  had 
^appeared  irregularly.    Stat.  11  &  12  Vict.  c.  48,  s.  12,  enables 


.both  parties  to  have  the  assistance  of  counsel  and  attorney:  but 
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that  does  not  affect  the  question  of  appearance.  Sect.  18  of  the  same 
statute  applies  to  the  particular  proceeding  there  regulated:  but  it 
rather  affords  an  opposite  inference  in  cases  which  are  not  within 
that  section.  Here  the  magistrate,  if  not  bound,  was  at  any  rate 
entitled  to  inquire,  before  issuing  a  warrant  of  distress,  or  of  appre- 
hension in  default  of  goods  to  answer  the  distress,  whether  the  plaintiff 
could  show  cause  against  the  proceeding.  The  principle  appears  from 
Hammond  v.  Bendyshe,  18  Q.  B.  869  (E.  C.  L.  R.  vol.  66),  where 
several  authorities  are  cited ;  among  others,  Ex  parte  Kinning,  4  Oom. 
B.  507  (£.  G.  L.  R.  vol.  56),  and  Kinning's  Case,  10  Q.  B.  780  (£.  0. 
L.  R.  vol.  59),  to  which  may  be  added  Kinning  v. -Buchanan,  8  Com. 
B.  271  (E.  C.  L.  R.  vol.  65),  and  the  doctrine  laid  down  in  the  Exche- 
quer Chamber  in  Bonaker  v.  Evans,  16  Q.  B.  (E.  C.  L.  R.  vol.  71),  and 
the  language  of  Pabkb,  B.,  in  In  re  Hammersmith  Rentcharge,  4  Exch. 
87.t  Cur.  adv.  tniU. 

Lord  Campbbll,  C.  J.,  in  this  term  (January  19th),  delivered  the 
judgment  of  the  Court. 

In  this  case  the  action  is  prim&  facie  maintainable.  The  warrant 
granted  by  the  defendant,  under  which  the  plaintiff  was  arrested  and 
imprisoned,  was  illegal.  The  conviction  had  been  quashed  by  this 
Court;  and  the  defendant  had  clearly  exceeded  his  jurisdiction  in 
requiring  the  plaintiff  to  be  apprehended  and  brought  before  him  in 
custody  to  answer  the  complaint  stated  in  the  warrant. 

♦The  defendant,  pleading  "Not  guilty,  by  statute,"  relies  for  r^AQrj 
protection  on  stat.  11  &  12  Vict.  c.  44,  s.  2,  whereby  it  is  enacted:  ^ 
that  no  action  shall  be  brought  against  a  justice  "  for  anything  done 
under  such  conviction  or  order  until  after  such  conviction  shall  have 
been  quashed;"  "nor  shall  any  such  action  be  brought  for  anything 
done  under  any  such  warrant  which  shall  have  been  issued  by  such 
justice  to  procure  the  appearance  of  such  party,  and  which  shall  have 
been  followed  by  a  conviction  or  order  in  the  same  matter,  until  after 
such  conviction  or  order  shall  have  been  so  quashed  as  aforesaid ;  or  if 
such  last-mentioned  warrant  shall  not  have  been  followed  by  any  such 
conviction  or  order,  or  if  it  be  a  warrant  upon  an  information  for  an 
alleged  indictable  offence,  nevertheless  if  a  summons  were  issued  pre- 
viously to  such  warrant,  and  such  summons  were  served  upon  such 
person,  either  personally  or  by  leaving  the  same  for  him  with  some 

VOL.  I.— 40  2D  £•  A  B. 
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person  at  his  last  or  most  usual  place  of  abode,  and  he  did  not  appear 
according  to  the  exigency  of  such  summons,  in  such  case  no  such  action 
shall  be  maintained  against  such  justice  for  anything  done  under  such 
warrant.*' 

The  defendant  contends  that,  although  this  illegal  warrant  was  not 
followed  by  any  such  conviction  or  order,  a  summons  had  been  issacd 
previously  to  such  warrant,  and  such  summons  was  duly  served  upon  the 
plaintiff,  and  the  plaintiff  did  not  appear  according  to  the  exigency  of 
such  summons;  therefore  this  action  is  not  maintainable  against  the 
justice  for  the  arrest  and  imprisonment  under  the  warrant.  But  we 
are  of  opinion  that,  where  there  has  been  a  conviction  by  the  justice, 
the  summons  and  warrant  referred  to  by  this  enactment  must  be  a 
*dQ91  siiiiimons  and  warrant  before  conviction,  and  *that  it  does  not 
apply  to  a  summons  and  warrant  after  the  conviction,  issued 
with  a  view  to  the  levying  of  the  penalties.  The  warrant  here,  which 
was  issued  after  the  conviction,  recites  that  John  Bessell  had  unlawfully 
neglected  and  refused  to  pay  two  penalties  with  costs,  directed  to  be 
paid  by  him,  and  that  a  summons  had  been  issued  commanding  him  to 
appear  to  answer  to  the  said  complaint,  and  that  he  had  neglected  to  be 
or  appear  at  the  time  and  place  appointed  by  the  summons,  although 
proof  was  given  that  the  summons  had  been  duly  served.  The  warrant 
then  concludes  in  these  words :  <<  These  are  therefore  to  command  you, 
in  Her  Majesty's  name,  forthwith  to  apprehend  the  said  John  Bessell, 
and  to  bring  him  before  me,  or  some  other  of  Her  Majesty's  justices 
of  the  peace  in  and  for  the  said  City,  to  answer  to  the  said  complaint, 
and  to  be  further  dealt  with  according  to  law."  Now  this  is  not  any 
proceeding  pointed  out  by  the  preceding  statute,  11  &  12  Vict.  c.  43, 
«<  To  facilitate  the  performance  of  the  duties  of  justices  of  the  peace 
out  of  Sessions,  within  England  and  Wales,  with  respect  to  summary 
convictions  and  orders,"  or  by  any  other  statute,  nor  a  proceeding 
which  the  Legislature  could  well  have  had  in  contemplation  when  it 
indemnified  a  justice  for  what  was  done  under  a  warrant  preceded  by  a 
summons  to  appear.  Suppose  it  to  be  fitting  that,  after  a  conviction 
imposing  penalties,  the  justice,  before  issuing  a  distress  warrant  to  levy 
them,  should  issue  a  summons  calling  on  the  party  convicted  to  answer 
a  complaint  that  he  had  neglected  and  refused  to  pay  them,  it  never 
could  have  been  supposed  that  the  justice,  on  a  default  to  appear, 
instead  of  issuing  a  distress  warrant,  would  issue  a. warrant  to  arrest 
«j.QQl  ^^^  imprison  *the  party,  and  to  bring  him  in  custody  before  the 
^  justice  to  answer  for  not  appearing.  This  is  not  a  warrant 
granted  by  the  justice  to  procure  the  appearance  of  the  party  with  a 
view  to  a  future  conviction  or  order :  and  therefore  there  would  be  no 
indemnity  to  the  justice  for  what  was  done  under  it,  although  a  sum- 
mons to  appear  had  been  previously  served,  even  if  the  party  had  not 
appeared  according  to  the  exigency  of  such  summons. 
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But  we  are  further  of  opinion  tbftt,  if  the  summonfl  and  warrant  did 
come  within  the  second  section  of  stat.  11  &  12  Vict.  c.  44,  it  cannot  be 
justly  said  that  the  party  did  not  appear  according  to  the  exigency  of 
the  summons.  The  object  of  the  summons  must  reasonably  be  taken  to 
be  that  he  might  show  cause  why  a  distress  warrant  should  not  issue. 
During  the  argument,  there  was  a  suggestion  that  distress  warrants  had 
before  issued :  but  at  the  trial  such  prior  distress  warrants  were  not 
given  in  evidence,  nor  ever  alluded  to.  At  the  time  and  place  appointed 
by  the  summons,  the  plaintiff  did  appear  by  his  counsel  and  attorney ; 
and  hb  counsel  earnestly  pressed  that  he  might  be  heard  to  show  cause, 
on  the  ground  that  the  conviction  was  illegal  and  void ;  but  the  alder- 
man refused  to  hear  him,  because  the  party  was  not  personally  present. 
We  think  that,  in  so  refusing,  the  alderman  was  wrong  in  point  of  law. 
The  legitimate  object  of  the  summons  did  not  render  necessary  the 
personal  appearance  of  the  party :  and  that  object  might  be  better 
answered  if  he  appeared  by  his  counsel  and  attorney.  In  criminal  cases, 
after  a  verdict  of  Guilty,  this  Court  requires  the  personal  appearance 
of  the  party :  but,  generally  speaking,  the  Judges  are  contented  to  hear 
any  question  of  fact  or  law  discussed  by  counsel  without  the  personal 
appearance  of  the  client. 

*It  is  unnecessary  to  consider  the  general  law  respecting  the 
occasions  when  a  party  in  the  course  of  legal  proceedings  is 
privileged  to  appear  by  attorney  or  counsel,  as  the  Legislature  has 
plainly  intimated  that,  upon  such  an  occasion  as  that  which  we  are  con- 
sidering, an  appearance  by  counsel  or  attorney  is  sufficient.  The  statute 
11  k  12  Vict.  c.  43,  which  is  in  pari  materift  with  c.  44,  not  only,  by 
sect.  12,  allows  on  the  hearing  of  informations  and  complaints  that  the 
parties  may  plead  by  counsel  and  attorney,  but,  by  sect.  18,  which 
specifies  what  is  to  be  done  if  at  the  return  of  the  summons  when  the 
complaint  is  to  be  heard  the  complainant  or  the  defendant  do  not  appear, 
goes  on  to  say :  «  But  if  both  parties  appear,  either  personally  or  by 
their  respective  counsel  or  attorneys^  before  the  justice  or  justices  ¥rho 
are  to  hear  and  determine  such  complaint  or  information,  then  the  said 
justice  or  justices  shall  proceed  to  hear  and  determine  the  same." 

Upon  the  whole,  it  seems  to  us  that  the  defence  set  up  has  entirely 
failed ;  and  that  the  verdict  which  the  plaintiff  obtained  ought  not  to  be 
disturbed.  Rule  discharged. 
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♦501]     *The  QUEEN  v.  the  Inhabitants  of  HAUGHTON. 

Indictment  for  non-repair  of  a  highway,  against  the  inhabitants  of  the  township  of  H.,  ayerring 
them  to  be  liable  by  presoription  to  repair  soeh  highways  in  the  township  as  the  inhabitants 
of  the  parish,  but  for  the  preseription,  would  have  been  liable  to  repair,  with  aTennent  that 
the  highway  was  in  the  township.  Plea:  Not  gnilty.  The  proseeators  gave  in  evidenee  a 
record  of  a  presentment  by  a  justice,  under  stat  13  G.  S,  c.  78,  on  his  own  Wew,  that  the  road 
in  question  was  out  of  repair;  arerring  that  it  was  in  the  township  of  H.,  aad  that  the 
inhabitants  of  that  township  ought  to  repair  it:  the  record  showed  a  plea  of  Onilty  by  two 
inhabitants  of  the  township  of  H.,  a  conviction  before  the  Sessions,  and  a  sentence  of  fine. 
Held,  that  this  oonTietion  was  oondusiye  CTldenee,  against  b.,  that  the  road  was  in  that 
township.  And  tha^  though  the  presentment  might  be  bad  on  error  for  not  ehowing  how  die 
township  was  liable^  the  oonriction,  being  before  a  competent  tribunal  and  being  nnreversedy 
was  not  the  less  an  estoppeL  Held,  also,  that  it  was  not  necessaxy  to  show  that  the  fine  had 
been  leried,  the  oonTietion  not  being  impeached  on  the  ground  of  fraud  or  collusion. 

By  a  local  and  personal  act  (since  repealed)  it  was  recited  that  the  highway  in  question  was  in 
the  township  of  D.  Held,  that  the  recital  in  the  Act  was  not  conclnsire,  and  consequently 
did  not  open  the  estoppel. 

Indictment  against  the  inhabitants  of  the  township  of  Haughton,  ia 
the  parish  of  Manchester,  for  not  repairing  a  highway.  The  indictment 
contained  four  counts.  The  first,  second,  and  third  described  the  high- 
way as  being  in  the  township  of  Denton,  and  alleged  in  each  count,  on 
a  different  ground,  that  Haughton  was  liable  to  repair  it.  The  fourth 
count,  on  which  alone  the  question  discussed  in  banc  arose,  described 
the  highway  as  in  the  township  of  Haughton,  and  averred  that  the 
inhabitants  of  the  township  were,  by  prescription,  liable  to  repair  all 
roads  within  the  township  which  would  otherwise  be  repairable  by  the 
parish.     Plea :  Not  Gruilty.     Issue  thereon. 

At  the  trial,  before  Wightman,  J.,  at  the  Liverpool  Summer  Assizes, 
1852,  it  appeared  that  the  road  was  out  of  repair,  and  that  the  township 
of  Haughton  was  liable  to  repair  all  roads  within  it.  The  prosecutors 
failed  in  proving  the  first  three  counts,  but  relied  on  the  fourth :  and 
the  question  became.  Whether  the  road  in  "^question  was  i^ithiu 
this  township,  or  was  in  the  township  of  Denton.  The  prosecu* 
tors  gave  in  evidence  the  following  record. 

«<  At  the  General  Quarter  Session  of  the  peace  held  by  adjournment 
at  Salford  in  and  for  the  County  palatine  of  Lancaster,"  21st  July, 
81  G.  3. 

«<  Whereas,  at  the  General  Quarter  Session  of  the  peace  held  by 
adjournment  at  Manchester  in  and  for  the  said  County,"  12th  October, 
26  G.  3,  <<  the  king's  highway  in  the  township  of  Haughton,  in  the  said 
County,  was  presented  at  the  said  Session  in  the  words  following,  that 
is  to  say  :  Lancashire,  to  wit.  At  the  General  Quarter  Sessions  of  the 
peace  of  our  Lord  the  King  held  by  adjournment  at  Manchester  in 
and  for  the  said  County  of  Lancaster,"  12th  October,  26  G.  8,  <<and  so 
forth,  before  T.  B.,  D.  B.  R.,  and  T.  B.,  Esquires,  and  others  their 
companions,  justices,"  &c.,  <<  Charles  Prescot,  clerk,  one  of  the  justices 
of  our  said  Lord  the  King,  assigned  for  the  purposes  aforesaid,  by  virtue 


*602] 


1  ELLIS  k  BLACKBURN.    Q.  B.  602 

of  an  Act,"  13  G.  3,  c.  78,  "upon  his  own  view,  doth  present  that,  from 
the  time  whereof  the  memory  of  man  is  not  to  the  contrary,  there  was 
and  yet  is  a  certain  common  and  ancient  king's  highway,  leading  from," 
&c.,  "and  unto,"  &c.,  "  used  for  all  the  king's  subjects,  with  their  horses, 
coaches,  carts,  and  carriages,  to  go,  return,  and  pass,  at  their  will ;  and 
that  a  certain  part  of  the  same  king's  common  highway,  situate,  lying, 
and  being  within  the  township  of  Haughton  in  the  said  county  of 
Lancaster,  containing  in  length,"  &c.,  "  beginning  at,"  &c.,  "  and  ending 
at,"  kc.j  «in  Haughton  aforesaid,  and  another  part  of  the  same  highway, 
within  the  township  of  Haughton  aforesaid,  and  beginning  at,"  &c.,  "  in 
Haughton  aforesaid,  and  ending  at,"  &c.,  "  adjoining  to  the  township  of 
Haughton,  and  containing  in  length,"  *&c.,  "on,"  &c.,  "and 


continually  afterwards  until  the  present  day,  was  and  yet  is,"  out 
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of  repair,  "  to  the  great  damage  and  common  nuisance  of  all  the  king's 
subjects,  through  the  same  highway  going,  returning,  or  passing,  and 
against  the  peace  of  our  said  Lord  the  King :  and  that  the  inhabitants 
of  the  township  of  Haughton  aforesaid  the  said  common  highway,  so  in 
decay,  ought  to  repair,  when  and  so  often  as  it  shall  be  necessary.  In 
testimony  whereof  the  said  Charles  Prescot  to  these  presents  hath  set 
his  hand  and  seal,  this  14th  day  of  October  in  the  year  aforesaid.  C. 
Prescot.  And  thereupon,  at  the  same  Session,  a  process  issued  to 
apprehend  two  inhabitants  of  the  township  of  Haughton  aforesaid,  to 
answer  the  said  presentment.  At  the  General  Quarter  Session  of  the 
peace,  held  by  adjournment  at  Manchester  aforesaid,  in  and  for  the  said 
county,"  18th  January,  27  G.  8,  "  came  J.  H.  and  T.  S.,  two  inhabit- 
ants of  the  said  township  of  Haughton,  and,  on  behalf  of  themselves 
and  the  rest  of  the  inhabitants  of  the  said  township  of  Haughton,  sub- 
mitted to  the  said  presentment.  And  whereas  a  fine  of  QOl.  is  by  this 
Court  imposed  and  laid  upon  the  said  inhabitants  for  not  repairing  and 
amending  the  same  highway,  and  the  same  fine  is  now  ordered  to  be 
estreated  and  levied :  This  Court  doth  therefore  order  and  direct  that 
the  said  fine  of  602.  shall  be  levied  upon  the  said  inhabitants  by,  and 
be  paid  unto,  the  hands  of  G.  H.  C,  of,"  &c.,  "  Esquire ;  which  said  fine, 
when  so  as  aforesaid  levied  and  paid,  shall  be  by  the  said  G.  H.  C. 
applied  towards  the  repair  and  amendment  of  the  same  highway." 

It  was  admitted  that  the  road  indicted  was  a  portion  *of  one  r^^ai 
of  the  roads  described  in  the  presentment.  The  prosecutors  ^ 
contended  that  this  record  estopped  the  defendants^  from  denying  that 
the  road  was  within  their  township,  and  th*at  no  evidence  could  be  given 
on  their  part  to  contradict  it.  The  defendants  denied  that  it  was  con- 
clusive upon  them  :  they  also  relied  on  stat.  59  G.  3,  c.  zzii.,  local  and 
personal,  public,(a)  which  recited,  amongst  other  things,  that  the  roads 

(a)  «For  proTtding  that  the  serend  highways  within  the  parish  of  Manchester,  in  the  ooanty 
palatine  of  Lancaster,  shall  be  repaired  by  the  inhabitanta  of  the  refpeotive  townihipa  within 
which  the  same  are  sitoate." 
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within  the  parish  of  Manchester  were  repaired  by  the  inhabitants  of 
the  townships  within  which  such  highways  are  situated,  except  (amongst 
others)  <<  certain  portions  of  two  highways,  in  Denton,  repaired  by  the 
inhabitants  of  the  township  of  Haughton:"  and  which,  by  sect.  8, 
enacted  «  that  the  inhabitants  of  the  said  township  of  Haughton,  not- 
withstanding anything  herein  contained,  shall  be,  remain,  and  continue 
liable  to  the  repairs  of  the  said  portion  of  the  said  two  highways  m 
Denton,  in  as  full  and  ample  a  manner  as  they  were,  or  could  or  might 
be,  subject  or  liable  to  the  reparation  thereof,  in  case  this  Act  had  not 
passed  ;  but  the  said  inhabitants  of  Haughton  shall  not  be  precluded  or 
debarred  by  reason  of  anything  herein  contained  from  disputing  such 
liability,  in  as  full  and  ample  a  manner  as  they  could  or  might  have 
disputed  the  same  if  this  Act  had  not  passed.**  The  highway  indicted 
was  a  portion  of  one  of  those  mentioned  in  the  Act :  and  the  defend- 
ants contended  that  the  statute  was  conclusive  that  the  highway  was 
locally  situate  in  Denton,  and  that  the  inhabitants  of  Haughton  could 
^.^-^  not  be  liable  to  repair  it  without  some  ^special  ground.  This 
^  Act  was  repealed  by  stat.  14  &  16  Vict.  c.  x.,  local  and  personal, 
public.(a)  Parol  evidence  was  given,  which  left  no  doubt  that,  in  fact, 
the  road  was  in  Denton :  and  the  jury  so  found.  The  learned  Judge 
directed  a  verdict  for  the  defendants,  reserving  leave  to  move  to  enter 
a  verdict  for  the  Crown  on  the  fourth  count,  if  the  Court  should  be  of 
opinion  that  the  above-mentioned  record  was,  under  the  circumstances, 
conclusive. 

Atherton^  in  the  ensuing  term,  obtained  a  rule  Nisi  accordingly.  In 
this  term, 

Cowling  and  HoUand  showed  cause.(i) — As  the  plea  is  Not  guilty, 
to  which  the  prosecutors  could  not  reply  so  as  to  place  the  supposed 
estoppel  on  the  record,  it  must  be  admitted  that  no  question,  as  to  the 
necessity  of  taking  advantage  of  an  estoppel  by  pleading  and  relying 
on  it,  can  arise  in  this  case.  But  the  judgment  on  this  presentment 
cannot  be  an  estoppel  in  any  way.  In  the  first  place,  the  presentment 
is  bad  on  the  face  of  it,  as  it  does  not  show  any  reason  why  the  inhabit- 
ants of  the  township  should  be  liable  to  repair  the  highway  ;  and  high- 
ways, of  common  right,  are  repairable  by  the  inhabitants  of  the  parish 
at  large.  [Wiohtman,  J. — The  presentment  may  be  bad,  and  the 
judgment  on  it  erroneous :  but  can  any  advantage  be  taken  of  that 
whilst  the  judgment  is  unreversed  ?  Horsy  v.  Daniel,  2  Lev.  161.]  It 
*^061  ^^  ^**^  down  in  Com.'  Dig.  Appeal  (G  9),  that  auterfins  *canviet 
■'  is  no  plea,  if  the  indictment  be  bad.  [Crompton,  J. — AtUerfoU 
acquit  and  auterfois  convict  are  pleas  which  depend  upon  the  principle 
that  a  man  shall  not  be  twice  in  jeopardy  for  the  same  thing ;  not  on 

I  (a)  "  For  relief  to  the  several  townships  Id  the  parish  of  Manchester  from  the  repair  of  higfa- 


I  ways  not  situate  within  such  townships  respectively." 

(b)  January  19th.    Before  Lord  Campbell,  C.  J.,  WioHmrAir  and  Crompton,  Ji.    Colsbidob, 
\  J.,  who  heard  part  of  the  argumenty  left  the  Court  before  it  was  concluded. 
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an  estoppel.]  It  would  seem,  on  principle,  that  a  judgment  which  may 
at  any  time  be  reversed  should  not  be  an  estoppel,  at  least  in  a  criminal 
case ;  at  all  events,  not  unless  it  has  been  acted  on.  In  the  present 
case,  it  does  not  appear  that  the  fine  has  been  levied ;  possibly,  if  any 
attempt  had  been  made  to  levy  it,  error  would  have  been  brought.  And 
it  seems  hard,  if,  now,  on  the  first  occasion  on  which  an  attempt  is  made 
to  use  this  against  the  inhabitants  at  large,  they  may  not  question  it. 
[Lord  Campbbll,  C.  J. — I  do  not  think  that,  in  pleading  a  judgment 
as  an  estoppel,  it  is  necessary  to  aver  in  the  plea  that  the  sentence  has 
been  enforced.  If  there  were  any  case  set  up,  analogous  to  a  special 
replication,  that  the  plea  of  the  two  inhabitants  was  by  fraud  against 
the  inhabitants  at  large,  the  fact  that  the  fine  had  not  been  levied  would 
no  doubt  be  a  material  piece  of  evidence.  But  no  such  case  was  raised  at 
the  trial.]  The  Act  of  Parliament  shows  that  the  road  in  question  was 
in  Denton.  [Lord  Campbell,  C.  J. — At  most,  the  effect  of  the  reci- 
tals in  that  act  is  to  furnish  evidence  that  the  roads  were  in  Denton. 
Estoppel  against  estoppel  sets  the  matter  at  large ;  but  no  evidence, 
however  strong,  is  enough  to  do  so  unless  it  would  be  itself  conclusive.] 
On  general  principle,  a  judgment  against  a  township  or  parish,  on  a 
presentment  or  indictment,  for  not  repairing  a  road  is  not  an  estoppel 
between  the  Crown  and  the  inhabitants  of  the  same  township  or  parish 
on  a  new  indictment.     In  general,  the  record  of  a  conviction  or  acquit- 


tal of  a  person  before  a  competent  tribunal  is  conclusive  as  to 
the  fact  of  conviction  or  acquittal,  and  as  to  all  the  legal  con- 
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sequences  that  follow  from  such  conviction  or  acquittal :  but  not  other- 
wise. Thus,  it  is  conclusive  to  prove  that  a  certain  punishment  has 
been  incurred,  or  that  the  party  is  exempt  from  all  punishment ;  that 
he  has  become  a  felon,  or  that  his  status  is  otherwise  affected ;  and  for 
these  purposes  it  is  conclusive  as  against  all  persons  and  in  all  proceed- 
ings. That  appears  to  be  the  doctrine  laid  down  in  The  Duchess  of 
Kingston's  Case,  2  Smith's  L.  C.  424,  S.  C.  20  How.  St.  Tr.  855. 
There  is  no  case  where,  on  an  indictment,  a  prior  conviction  has  been 
held  conclusive,  or  has  been  pleaded  as  conclusive,  except  as  to  the  legal 
effect  of  that  judgment.  This  doctrine  is  founded  on  the  principle  that, 
when  the  guilt  or  innocence  of  a  party  is  at  stake,  the  public  justice  of 
the  country  is  interested  in  the  question,  and  the  tribunal  must  not 
determine  without  being  satisfied  on  the  guilt  or  innocence ;  it  must  not 
take  it  on  trust  from  the  finding  of  a  prior  tribunal.  In  this  respect 
there  is  a  wide  difference  between  a  criminal  and  a  civil  trial.  In  the 
latter,  which  is  of  a  private  nature,  the  jury  may  be  justified  in  treat- 
ing a  prior  judgment  as  conclusive,  just  as  they  might  treat  any  other 
proceeding  of  the  parties  as  conclusive  between  them.  On  an  indict- 
ment of  an  accessory,  the  record  of  the  conviction  of  the  principal 
establishes  conclusively  that  the  principal  has  been  convicted  ;  but  the 
accessory  is  at  liberty  to  prove  his  own  innocence  by  proving  that  of 
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the  principal ;  and  the  jury  are  bound  to  act  on  their  own  belief,  and 
acquit  on  that  ground,  if  they  believe  it ;  though  it  is  directly  contrary 
to  the  verdict  of  another  jury.  An  action  lies  on  the  judgment  of  a 
^rr^o-t  foreign  Court :  the  "^modern  doctrine  is  that  the  grounds  of 

^  judgments  are  not  examinable,  if  the  Court  had  jurisdiction ;  but, 
if  this  doctrine  were  extended  to  criminal  cases,  our  Courts  would  be 
obliged  to  consider  persojis  guilty  merely  because  they  have  been  found 
guilty  by  foreign  tribunals  acting  on  principles  which  are  abhorrent  to 
our  ideas  of  justice.  Again,  in  civil  proceedings,  estoppels  are  mutual, 
whether  for  plaintiff  or  defendant :  but  how  can  an  estoppel  be  said  to 
be  mutual  in  criminal  oases,  when  an  acquittal  would  be  no  estoppel  for 
the  defendant  in  future  ?  And  now,  if  there  should  be  an  indictment 
preferred  against  Denton,  averring  the  highway  to  be  in  that  township, 
and  they  plead  Not  guilty,  they  will  have  no  defence  from  the  proceed- 
ings on  this  indictment.  The  verdict  must  go  against  them ;  and  the 
Crown  will  have  two  townships  respectively  estopped  from  denying  that 
the  same  road  is  in  each,  and  yet  the  crown  not  estopped  as  to  either. 
There  is  no  authority  to  show  that  the  Crown  is  ever  estopped  in  crimi- 
nal proceedings :  in  Rex  v.  St.  Pancras,  1  Peake's  N.  P.  G.  220,  Lord 
Kenton  says  that  it  is  not  estopped.  If  then  the  Crown  is  not  estop- 
ped from  contending  that  the  road  is  in  Denton,  in  an  indictment 
against  Denton,  why  should  not  Haughton  have  the  same  right  ?  All 
estoppels  are  mutual ;  Com.  Dig.  JEstoppel(B).  There  are  no  decisions 
which  would  compel  the  Court  to  hold  the  prior  adjudication  conclusive, 
a  result  which  would  not  be  creditable  to  the  law.  Rex  v.  St.  Pancras 
is  supposed  to  be  such  an  authority.  In  that  case,  the  indictment  was 
against  the  parish  of  St.  Pancras,  for  not  repairing  a  highway  laid  to 
*^091  ^^  ei^tirely  in  that  parish.     In  fact  the  highway  ^formed  the 

-^  boundary  between  St.  Pancras  and  the  adjoining  parish  of  Islbg- 
tOn ;  and  the  case  for  the  prosecution  was  that  one-half  of  the  way  was 
in  each  parish.  Lord  Kenyon  seems  in  reality  to  have  decided  the 
case,  in  great  measure,  on  the  ground  that  there  was  a  variance.  But 
a  record  of  a  conviction  on  an  indictment,  not  against  the  defendants, 
but  against  the  inhabitants  of  the  parish  of  Islington,  was  produced ; 
and  he  is  reported  to  have  then  said :  <<  But  this  record  is  conclusive 
evidence  against  the  parish  of  Islington ;  for,  by  it,  it  is  found  that 
they  are  liable  to  repair  the  whole  of  the  road  called  Maiden  Lane.  I 
admit  that  had  there  been  an  acquittal,  the  record  could  not  have  been 
evidence  for  the  parish  of  Islington.  The  reason  why  it  would  not  have 
been  evidence  for  them,  is  because  some  other  parties  might  have 
indicted  them,  and  those  parties  could  not  be  bound  by  this  record.*' 
The  reason  assigned  by  him  for  an  acquittal  not  being  evidence  would 
equally  prove  that  a  conviction  ought  not  to  be  so.  Indeed  the  deci- 
sion seems  unintelligible,  except  on  the  supposition  that  the  prosecution 
was  at  the  instance  of  the  parish  of  Islington  (which  is  probable),  and 
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that  Lord  Kenton  thought  that  thej  were  to  be  coi  sidered  the  real 
parties,  and  that,  on  a  prosecution  at  their  instance,  a  conviction  was 
conclusive  against  them,  and  an  acquittal  not  evidence  at  all.  If  so, 
his  opinion  has  been  departed  from  on  both  points.  In  Regina  v.  Den- 
ton (a)  Crbsswell,  J.,  *received  the  record  of  this  presentment  r^nc-in 
as  evidence  of  reputation,  but  not  conclusive ;  and  the  verdict  *- 
passed  for  the  Grown.  This  was  also  the  opinion  of  Lord  Denman  in 
Rex  V.  Whitney,  8  A.  &  E.  69  (E.  C.  L.  R.  vol.  80):  and  in  Rex  v. 
Eardisland,  2  Camp.  494,  where  the  records  were  of  convictions  of  the 
parish,  and  were  offered  as  conclusive  evidence  to  disprove  a  special 
plea  of  a  custom  that  the  townships  should  repair,  Le  Blanc,  J.,  said : 
<«  The  records  primfi  facie  disprove  the  custom  alleged ;  but  I  will  admit 
evidence  that  the  pleas  of  Not  guilty  were  pleaded  only  by  the  inhabit- 
ants of  the  townships."  That  ruling  directly  contradicts  Lord  Ken- 
ton's dictum  that  the  record  of  a  conviction  is  conclusive.  The  fact  of 
the  inhabitants  of  the  township  alone  pleading  could  make  no  difference : 
it  was  no  fraud  as  between  the  prosecutor  and  the  defendants.  The 
records  of  acquittals,  which  Lord  Kenton  says  are  not  evidence  at  all, 
are  on  the  same  footing  as  records  of  convictions ;  that  is,  they  are 
evidence,  but  not  conclusive ;  Rex  v.  Wandsworth,  1  B.  &  Aid.  63, 
Rex  V.  Middlesex,  1  B.  &  Aid.  64,  not.  (c2).  This  seems  reasonable ; 
for  the  road  may  have  been  admitted  to  be  out  of  repair  and  within  the 
district,  and  the  acquittal  have  prooeeded  solely  on  the  ground  of  non- 
liability. In  Regina  v.  Blakemore,  21  L.  J.  N.  S.  M.  C.  60,  S.  C.  2 
Den.  &  P.  C.  C.  410,  the  only  question  was  whether  there  was  evidence 
to  support  the  conviction ;  and  no  doubt  there  was.  Several  of  the 
Judges,  collaterally,  considered  the  pleading  point,  whether,  supposing 
the  record  to  be  an  estoppel  if  pleaded,  it  was  an  estoppel  on  the  plea 
of  Not  guilty  (that  point,  if  it  be  one,  is  abandoned  by  the  present 
defendants):  and  some  of  the  Judges  in  Regina  v.  Blakemore,  consi- 
dered that  the  record  was  an  estoppel :  ♦but  this  point  was  not  r^^c^^ 
fully  argued,  being  unnecessary  for  the  decision.  [Lord  Camp-  '- 
BELL,  G.  J.-^It  was  assumed  to  be  an  estoppel ;  but,  no  doubt,,  it  wm 
no  part  of  the  decision  in  that  case ;  and  it  is  open  to  you  to  contend 
that  the  assumption  was  a  mistake.]  Records  were  held  not  conclusive 
in  Sintzenick  v.  Lucas,  1  Esp.  N.  P.  C.  48,  and  Strutt  t^.  Bovingdon, 
5  Esp.  N.  P.  C.  56.  It  will  be  singular  indeed  if  the  Crown  may 
indict  Haughton  or  Denton  at  its  pleasure,  laying  the  toad  first  in  the 
one  and  then  in  the  other.  It  can  be  in  one  only  ;  and,  which  that  is, 
can  in  reason  be  determined  only  by  the  actual  fact. 

(a)  Tried  at  Liverpool  Spring  Aiaizes,  1852,  before  Crksswbll,  J.  It  web  an  indictment 
against  the  inhabitants  of  Denton  for  not  repairing  the  same  highway  whieh  was  the  subject  of 
the  indictment  in  the  text  The  verdict  passed  for  the  Crown.  A  rule  nisi  for  a  new  trial,  or  to 
arrest  the  Jadgment,  was  obtained,  and  argued  in  Trinity  term,  1852  (9  June) ;  when  the  Court 
made  the  rule  absolute  to  arrest  the  judgment,  without  expressing  any  opinion  on  the  motion 
for  a  new  triaL    The  point  stated  in  the  text  Was  not  mentioned  in  the  argument  in  Banc. 

▼OL,  I. — 41  K.  A  B. 
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AthertoTiy  Mbnky  and  J.  A,  Russell^  in  support  of  the  rule. — Rex  v. 
St.  Pancras,  1  Peake,  N.  P.  C.  220,  has  always  been  considered  as  set- 
tling the  law.  In  note  (10)  to  Rex  v,  Stoughton,  2  Wms.  Saund.  160 
(6th  cd.),  it  is  so  laid  down.  And,  if  Regina  v.  Blakemore,  21  L.  J. 
N.  S.  M.  C.  60,  2  Den.  &  P.  C.  C.  410,  is  not  a  decision  on  the  point, 
at  all  events  the  dictum  of  Lord  Campbell,  C.  J.,  Parke,  B.,  Alder- 
BON,  B.,  Patteson,  J.,  and  Coleridge,  J.,  and  (according  to  one  report 
of  the  case,  though  not  the  other)  of  Pollock,  C.  B.,  also,  show  that 
the  opinion  entertained  by  the  profession,  at  the  time  when  Ser- 
jeant Williams  wrote  that  note,  continues  to  be  so  down  to  the  present 
time.  There  does  not  seem  to  be  any  reason  adduced  for  objecting  to 
this  estoppel  which  would  not  be  equally  a  reason  for  objecting  to  all 
estoppels.  As  to  the  cases  cited.  In  Rex  v.  Whitney,  8  A.  &  E.  69 
(E.  C.  L.  R.  vol.  30),  the  verdict  was  in  conformity  with  the  record 
given  in  evidence,  so  that  the  question,  whether  or  not  it  was  con- 
clusive, did  not  arise.  Rex  v.  Eardisland,  2  Camp.  494,  was  a  decision 
that  the  estoppel  might  be  set  at  large  by  proof  of  fraud.  In 
^--^^  *Sintzenick  v.  Lucas,  and  in  Strutt  v,  Bovingdon,  the  decisions 
"-'  were,  that  the  estoppel  was  only  as  to  the  state  of  things  at  the 
time,  and  did  not  prevent  the  parties  from  showing  that  they  had  been 
altered.  Cur.  adv.  vult 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  term  (January 
29th),  delivered  the  judgment  of  the  Court. 

In  this  case,  we  have  first  to  consider  the  general  question :  Whether, 
upon  the  trial  of  an  indictment  against  the  inhabitants  of  a  parish  for 
not  repairing  a  highway,  with  a  plea  of  Not  Guilty,  a  prior  judgment 
upon  a  presentment,  against  the  same  defendants,  for  not  repairing  the 
same  highway,  to  which  they  had  pleaded  Guilty,  is  conclusive  evidence 
to  prove  that  the  highway  is  situate  within  the  parish,  and  that  the 
inhabitants  are  liable  to  repair  it  ?  Mr.  Cowling^  very  properly,  ad- 
mitted that,  as  the  prosecutor  had  no  opportunity  of  putting  the 
former  judgment  upon  the  record,  it  will  not  the  less  operate  as  an 
estoppel  because  not  pleaded  as  such,  if  it  would  operate  as  an  estoppel 
being  pleaded ;  a  doctrine  clearly  established  by  the  authorities  cited 
in  Regina  v.  Blakemore,  21  L.  J.  N.  S.  M.  C.  60,  S.  C.  2  Den.  &  P. 
C.  C.  419.  In  Rex  v.  St.  Pancras  it  was  laid  down  by  Lord  Kenyon 
that,  under  circumstances  substantially  the  same  as  those  above  pro- 
pounded, the  prior  judgment  is  conclusive  evidence.  This  doctrine  has 
been  stated  as  clear  law  by  every  text-writer  who  has  since  written 
upon  the  subject,  and  has  been  several  times  recognised  by  judges,  but 
has  never  been  the  foundation  of  any  solemn  decision  ;  and  Mr.  Cowling 
^--Q-|  was  at  full  liberty  *to  controvert  it.  He  begins,  very  properly, 
■^  by  pointing  out  that  the  former  judgment  could  not  have  operated 
as  an  estoppel  in  Rex  v.  St.  Pancras,  as  the  former  judgment,  there,  was 
upon  an  indictment  against  the  parish  of  Islington.    But  Lord  Kexyoji 
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said  it  would  have  been  conclusive  evidence  against  the  parish  of  Isling- 
ton upon  another  indictment  against  that  parish  for  not  repairing  the 
same  part  of  the  same  road,  and  would  have  precluded  the  defendants 
from  contending  that  the  part  of  the  road  mentioned  in  the  indictment 
was  not  in  their  parish.  We  do  not  find  that  this  doctrine  is  contra- 
dicted by  any  of  the  authorities  cited  by  Mr.  Oowling,  In  the  Duchess 
of  Kingston's  Case,  2  Smith's  L.  C.  424,  S.  C.  20  How.  St.  Tr.  355, 
the  judgment  in  the  Ecclesiastical  Court  was  held  not  to  be  conclusive 
to  disprove  the  first  marriage,  because  it  was  only  in  a  suit  for  jactita- 
tion of  marriage,  and  therefore  not  final,  and  because  it  had  been 
fraudulently  obtained.  In  Rex  v.  Whitney,  3  A.  &  E.  69,  71  (E.  C.  L. 
R.  vol.  30),  this  question  did  not  arise ;  and  it  can  hardly  be  considered 
as  affected  by  the  allusion  to  it  in  the  judgment  of  Lord  Denman 
respecting  the  structure  of  the  bridge.  Rex  v.  Eardisland,  2  Gamp. 
494,  only  shows  that  the  judgment  upon  the  former  indictment  against 
the  parish  may  be  impeached  on  the  ground  of  fraud.  If  the  defence 
to  the  indictment  against  the  parish  had  been  collusively  conducted  by 
the  inhabitants  of  a  particular  township,  by  whom  the  road  ought  to 
have  been  repaired,  the  liability  of  the  whole  parish  to  repair  the  road 
ought  not  to  be  established  by  such  a  judgment.  The  case  of  Regina  v. 
Denton,  antfi,  p.  609,  note  (a),  before  my  brother  Cresswbll,  is  enti- 
tled to  no  *weight;  for,  although  evidence  is  said  to  have  been  r^fr-tA 
adduced  to  rebut  the  effect  of  a  former  judgment,  the  point  of  ^ 
estoppel  was  not  there  made.  On  principle,  Mr.  Cowling  objects  to 
this  judgment,  following  a  conviction,  being  conclusive  against  the 
parish,  although  the  judgment  could  not  have  been  evidence  for  the 
parish,  had  there  been  an  acquittal.  This,  however,  does  not  proceed 
on  the  want  of  mutuality,  which  ought  to  exist  with  respect  to  estoppels, 
but  only  because  a  verdict  of  Not  guilty  might  have  proceeded  on  the 
ground  that  the  road  was  not  out  of  repair;  whereas,  there  could  not 
have  been  a  verdict  of  Ouilty  without  proof  and  finding  that  the  de- 
fendants were  bound  to  repair  the  road,  as  well  as  that  it  was  out  of 
repair.  The  liability  to  repair  being  in  issue,  and  being  found'  by  ver- 
dict followed  by  «  judgment,  upon  a  subsequent  indictment  against  the 
same  parish  for  not  repairing  the  same  highway,  the  same  question  of 
liability  again  coming  in  issue, — according  to  the  general  doctrine  of 
estoppel,  after  the  former  judgment  has  been  given  in  evidence  (no 
fraud  being  imputed), — the  defendants  ought  not  to  be  allowed  to  be 
permitted  to  give  any  evidence  for  the  purpose  of  disproving  their 
liability.  Mr.  Cowling  has  called  upon  us  to  respect  the  consciences 
of  jurymen,  who  may  thus  be  required  to  find  a  verdict  contrary  to 
what  they  know  to  be  the  fact :  but  the  oath  taken  by  a  juryman  is  to 
find  a  true  verdict  according  to  the  evidence:  now  the  former  judgment 
is  allowed  to  be  evidence ;  and,  according  to  the  doctrine  of  estoppel, 
no  other  evidence  can  be  laid  before  them :  so  that  the  finding  accord- 
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ing  to  the  judgment  is  a  true  verdict,  in  exact  conformity  to  the  oath 
they  have  taken.     In  Regina  v.  Blakemore,  21  L.  J.  N.  S.  M.  C.  60, 

*51^1  ^'  ^'  ^  ^^'  *  ^"  ^'  ^'  ^^^^  ♦although  this  doctrine  was  not 
-'  the  ratio  decidendi,  at  least  four  of  the  judges  expressed  their 
entire  assent  to  it ;  and  the  only  doubt  that  existed  was,  whether  the 
former  judgment  could  operate  as  an  estoppel  without  being  put  upon 
the  record.  With  respect  to  the  general  doctrine,  therefore,  we  are  all 
against  Mr.  Cowling. 

But,  then,  he  objects  that  in  this  case  there  shall  be  no  estoppel, 
because  the  presentment  was  bad  on  the  face  of  it,  in  not  stating  how 
the  inhabitants  of  Haughton  were  bound  to  repair  the  highway.  We 
think,  however,  that,  although  the  presentment  might  have  been  held 
bad  for  this  defect  on  demurrer,  or  in  arrest  of  judgment,  or  on  a  writ 
of  error,  the  defendants,  having  acquiesced  in  the  judgment,  cannot  now 
make  this  objection  to  it.  The  presentment  aptly  describes  the  road, 
and  states  it  to  be  in  the  township  of  Haughton,  and  avers  that  the 
inhabitants  of  the  township  were  bound  to  repair  it ;  and  these  are  the 
facts  which  are  now  again  to  be  established.  Mr.  Oowling  next  objects 
that  there  was  no  evidence  of  the  fine  imposed  by  the  judgment  being 
paid,  as  there  was  in  Regina  v.  Blakemore,  21  L.  J.  N.  S.  M.  G.  60, 
S.  C.  2  Den.  &  P.  C.  G.  410.  Execution  of  the  judgment  cannot  be 
necessary  to  give  eiFect  to  it  as  an  estoppel,  if  it  was  duly  pronounced. 
The  non-payment  of  the  fine  might  have  been  some  evidence  of  collu- 
sion ;  but,  where  no  fraud  is  imputed,  it  is  wholly  immaterial. 

Lastly,  Mr.  Oowling  relies  upon  the  two  Acts  of  Parliament,  in  which 
this  road  is  described  as  being  in  the  township  of  Denton.  But  this  is 
a  mere  recital  in  the  first  Act  of  Parliament,  which  is  repealed  by  the 
second.  At  most,  therefore,  it  may  be  considered  evidence  that  the 
^f'-ir*-^  road  is  in  Denton  ;  but,  .against  the  ♦estoppel,  evidence  cannot  be 
•^  admitted.  Had  there  been  anything  amounting  to  an  enact- 
ment that  the  road  should  be  considered  in  Denton,  this  would  have  pre- 
vailed over  the  estoppel :  but  a  mere  recital  in  an  Act  of  Parliament, 
either  of  fact  or  law,  is  not  conclusive ;  and  we  are  at  liberty  to  consider 
the  fact  or  the  law  to  be  different  from  the  statement  in  the  recital. 

These  objections  being  overruled,  it  follows  that  the  judgment  upon 
the  presentment  was  conclusive  evidence  against  the  defendants,  and 
that  the  rule  must  be  absolute  to  enter  a  verdict  for  the  Grown. 

Rule  absolute. 


1  ELLIS  &  BLACKBURN.    Q.  B.  516 


COE  V.  LAWRANCE.    Jan.  25. 

A  derk  to  the  jnstieei  of  a  borongh,  who  \b  employed  in  the  prosecution  of  a  person  committed 
by  raeh  Jostieeg,  ie  not  liable  to  the  penalty  of  100^  under  sUt  5  A  0  W.  4,  c  76,  s.  102. 

Debt,  bj  plaintiff,  suing  as  well  for  the  Treasurer  of  the  Borough  of 
Ipswich  as  for  himself.  The  first  count  of  the  declaration  stated  that 
defendant,  after  the  passing  of  an  Act,  &c.  (Municipal  Corporations 
Act,  5  4;  6  W.  4,  c.  76),  to  wit,  on  20th  March,  1852,  then,  and  at  the 
time  of  the  commitment  hereafter  next  mentioned,  being  clerk  to  the 
justices  of  the  peace  of  and  for  the  Borough  of  Ipswich,  to  which  borough 
a  separate  commission  of  the  peace  had  been  theretofore  granted  under 
the  provisions  of  the  said  Act,  and  which  was  then  in  force,  was 
employed,  as  attorney,  and  for  reward  to  the  defendant  in  that  behalf, 
in  the  prosecution,  at  a  Court  of  Oaol  Delivery  holden  on  the  day  and 
year  aforesaid  in  the  county  of  Suffolk,  of  one  William  Cage,  an  offender 
who  had  been  theretofore,  to  wit,  on  15th  *March,  1852,  com-  r^^tr^pr 
mitted  by  Thomas  D'Eye  Burroughs,  Charles  Burton,  and  Thomas  ^ 
Baldock  Ross,  Esquires,  then  being  and  acting  as  justices  of  the  peace  of 
and  for  the  said  Borough,  to  take  his  trial  for  the  offence  for  which  he  was 
80  prosecuted  as  aforesaid,  contrary  to  the  form  of  the  statute,  &c. 
Whereby,  and  by  force  of  the  statute,  &c.,  defendant  forfeited,  for  his 
said  offence,  the  sum  of  lOOL  :  and  thereby,  and  by  force  of  the  statute, 
&c.,  an  action  hath  accrued  to  the  plaintiff,  who  sues  as  aforesaid,  to 
demand  and  have  the  said  sum  of  1002.  of  and  from  defendant. 

Demurrer.(a)     Joinder. 

Cowling^  for  the  defendant. — The  declaration  shows  no  offence  within 
the  penal  part  of  sect.  102  of  stat.  5  &  6  W.  4,  c.  76.  That  section, 
after  empowering  the  justices  of  a  borough  to  appoint  a  clerk  to  the 
justices,  and  remove  him  at  pleasure,  contains  two  provisoes.  The  first 
is :  <«  that  it  shall  not  be  lawful  for  the  said  justices  to  appoint  or  con- 
tinue as  such  clerk  to  the  justices  any  alderman  or  councillor  of  such 
borough,  or  clerk  of  the  peace  of  such  borough,  or  the  partner  of  such 
clerk  of  the  peace,  or  any  clerk  or  person  in  the  employ  of  such  clerk 
of  the  peace."  The  second  is  :*  «  That  it  shall  not  be  lawful  for  the  said 
clerk  to  the  justices,  by  himself  or  his  partner,  to  be  directly  or  indi- 
rectly interested  or  employed  in  the  prosecution  of  any  offender  com- 
mitted for  trial  by  the  justices  of  whom  he  shall  be  such  clerk  as 
aforesaid,  or  any  of  them,  at  any  Court  of  Gaol  delivery  or  general  or 
quarter  sessions."  The  defendant  appears,  by  the  declaration,  to  have 
violated  the  second  *proviso;  and  he  has  therefore  acted  unlaw-  r^r-io 
fully.  But  in  this  action  of  debt  the  question  is  whether  he  is  ^ 
within  the  penalty  clause  which  follows :  <<  And  any  person  being  an 

^a)  There  were  other  oonnts ;  and  aU  were  demurred  to :  but  it  was  agreed  that  the  point  in 
dispute  was  sufficiently  raised  by  the  first  count 
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alderman  or  councillor,  or  clerk  of  the  peace  of  any  borough,  or  the 
partner  or  clerk  or  in  the  employ  of  such  clerk  of  the  peace,  who  shall 
act  as  clerk  to  the  justices  of  such  borough,  or  shall  otherwise  offend  in 
the  premises,  shall  for  every  such  offence  forfeit  and  pay  the  sum  of 
100/.,  one  moiety  thereof  to  the  treasurer  of  such  borough,"  «  and  the 
other  moiety  thereof,  with  full  costs  of  suit,  to  any  person  who  will  sue 
for  the  same  in  any  of  his  Majesty's  Courts  of  record  at  Westminster." 
The  defendant  is  not  an  alderman,  or  councillor,  or  clerk  of  the  peace, 
or  partner  or  clerk  of,  or  person  employed  by,  such  clerk  of  the  peace  : 
and  only  persons  in  these  characters  are  within  the  clause.  This  may 
possibly  be  an  accidental  omission  on  the  part  of  the  Legislature  :  but 
there  seems  ground  for  contending  that  the  penal  clause  was  intention- 
ally directed  only  against  offences  falling  within  the  first  proviso.  The 
enactment  in  the  second  proviso  might  be  sufiiciently  enforced  by  means 
of  the  power  of  dismissal ;  but,  as  the  first  proviso  might  be  transgressed 
by  the  justices  of  the  borough,  it  might  be  thought  necessary  to  give 
third  persons  a  power  of  punishing  such  transgression.  At  any  rate, 
the  clause,  being  penal,  must  be  construed  strictly. 

O:  HayeBy  contri. — The  penalty  clause  is  not  very  accurately  framed  : 
but  it  seems  that  the  word  «<  who"  should  be  transferred,  so  as  to  stand 
before  the  words  "  being  an  alderman,"  &c. :  the  penalty  will  then 
apply  in  two  cases,  the  second  being  within  the  words  <<  shall 
♦f^iQT  *o*'^®r^^s®  offend  in  the  premises."  This  will  therefore  make  it 
^  applicable  to  each  proviso.  If  not,  these  last  words  are  useless  : 
for  cases  under  the  first  proviso  are  met  by  the  words  which  precede.  The 
enactment  of  the  penalty  mitigates  the  second  proviso :  it  prevents  the 
party  transgressing  from  being  prosecuted  as  a  criminal,  by  specifying 
another  remedy  for  breach  of  the  law.  If  the  intention  had  been  to 
confine  the  penalty  clause  to  cases  under  the  first  proviso,  the  clause 
would  have  been  placed  between  the  two  provisoes. 

Cowling^  in  reply. — It  is  not  to  be  assumed  that  the  infliction  of  a 
penalty  of  100{.  is  a  lighter  punishment  than  that  which  would  ensue 
upon  an  indictment.  The  attempt  is  to  enlarge  a  penal  clause  by  intro- 
ducing additional  words. 

Lord  Campbell,  C.  J. — I  really  cannot  doubt  what  the  Legislature 
intended  to  do :  but  they  have  not  carried  it  into  effect.  We  must  see 
that  there  are  words  to  meet  the  supposed  offence,  before  we  apply  the 
penalty  clause.  The  defendant  is  not  alderman,  councillor,  clerk  of  the 
peace,  or  clerk  to,  or  employed  by,  such  clerk :  and  he  cannot  there- 
fore be  within  the  clause.  It  was  suggested  that  the  word  (<who" 
should  be  inserted  between  <<  any  person"  and  <«  being  an  alderman." 
But  that  would  not  be  enough :  for  then  the  words  <«  being  an  alder- 
man" would  be  carried  through  the  whole  enactment.  It  might  per- 
haps be  done  by  inserting  ^^  or  any  person  who"  before  the  words  <>  shall 
otherwise  offend :"  that  might  meet  the  case,  inasmuch  as  the  defendant 
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has  certainly  done  that  which  is  prohibited  by  the  second  proviso.  But 
the  penalty  clause  now  applies  only  to  those  who  are  in  the  offices  there 
specified,  among  which  the  *clerk  to  the  justices  is  not  included.  r+coA 
The  nominative  to  the  words  "  shall  otherwise  offend**  does  not  *- 
comprise  that  office.  We  are  not  justified  in  inserting  words  for  the 
purpose  of  extending  a  penalty  clause  to  cases  not  expressly  compre- 
hended in  it.  I  regret  that,  in  consequence  of  the  careless  and  very 
inaccurate  manner  in  which  the  clause  is  drawn,  the  intention  of  the 
Legislature  cannot  be  carried  into  effect :  but  it  is  better  that  we  should 
adhere  to  the  words  they  have  used,  than  that  we  should  strive  to  amend 
it.  By  putting  the  correct  grammatical  construction  on  the  words  which 
we  find,  we  may  perhaps  induce  greater  care  on  the  part  of  those  who 
frame  the  laws. 

Coleridge,  J. — I  am  of  the  same  opinion.  There  is  no  doubt  that 
the  section  is  incorrectly  drawn.  There  are  two  distinct  prohibitory 
provisoes :  and  it  is  quite  obvious  that  the  intention  was  to  annex  the 
penalty  to  the  violation  of  each.  But  this  cannot  be  done  if  a  gram- 
matical construction  be  given  to  the  words  used.  The  only  way  in 
which  it  can  be  done  is  by  inserting,  as  my  Lord  points  out,  the  words 
"any  person  who"  before  "shall  otherwise  offend."  But  I  never  heard 
that  it  was  allowable  to  insert  words  for  the  purpose  of  extending  a 
penal  clause :  and  this  clause,  though  it  may  relieve  from  indictment, 
is  in  itself  a  penal  clause.  And,  even  if  that  were  not  so,  it  is  quite 
wrong  to  alter  the  language  of  a  statute  for  the  purpose  of  getting  at 
its  meaning. 

WlOHTMAN,  J. — If  I  could  support  this  declaration  consistently  with 
the  grammatical  meaning  of  the  words,  I  should  be  inclined  to  do  so ; 
for  I  cannot  doubt  that  this  case  is  within  the  mischief  pointed  at.  But 
the  *word8,  as  they  stand,  are  too  clear.  We  cannot  get  rid  of  r^dq-i 
the  grammatical  construction :  and  we  cannot  adopt  the  sugges-  ^ 
tion  of  dislocating  some  words  and  introducing  others. 

Crompton,  J. — We  might,  as  has  been  pointed  out,  bring  the  clause 
to  meet  the  case  by  inserting  words  before  "shall  otherwise  offend." 
Bat  it  will  not  do  to  insert  words  for  the  purpose  of  construing  a  penal 
clause :  and  I  am  of  the  same  opinion  with  the  rest  of  the  Court. 

Judgment  for  defendant. 
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The  following  case  is  inserted  here,  on  account  of  its  connexion  with 
the  case  which  follows. 

GEORGE  GREENWOOD  TETLEY  and  HENRY  WILLIAM  RIP- 
LEY i».  WILLIAM  TAYLOR. 

Pebt  for  goods  told.  Plea :  m  eomposition  deed,  ezeonted,  after  the  taking  effect  of  the  Bank- 
rupt Consolidation  Act»  1848  (12  A  13  Vict.  c.  106),  by  two  sureties,  by  defendant*  a  trader, 
and  by  six-seyenths  of  his  creditors  to  the  amount  of  10/. :  not  including  plaintiffs  ;  by  wbieh 
defendant  and  his  sureties  eorenanted  to  pay  7».  teL  in  the  pound  to  each  creditor,  to  be 
secored  by  notes  of  himself  and  sureties,  and  the  creditors  in  consideration  thereof  released 
defendants  Held,  by  the  Queen's  Bench,  that  this  deed  was  binding  on  the  plaintiffs,  under 
sect.  224,  though  it  did  not  provide  for  the  distribution  of  the  whole  of  the  trader's  estate. 
Held,  by  the  Court  of  Exchequer  Chamber,  reyersing  this  judgment,  that  sect  224  does  not 
make  any  deed  of  arrangement  binding  on  a  creditor,  who  has  not  executed  it,  unless  such 
deed  proyidec  for  the  distribution  of  the  whole  of  the  trader's  estate,  as  in  bankruptcy. 

Debt,  for  goods  sold  and  delivered,  and  on  an  account  stated.  Plea: 
as  to  43Z.  11«.  lOd.j  parcel,  &c. :  That,  before  and  at  the  time  of  mak- 
ing the  indenture  after  mentioned,  defendant  was  a  trader  liable  to 
I^ecome  bankrupt  under  the  bankrupt  laws  ;  and  that,  before  and  at  the 
»^9<21  time  of  making  the  indenture,  he  was  ^indebted  to  the  parties  of 
-*  the  third  part  to  the  indenture,  and  to  divers  other  persons,  in 
livers  sums,  and  was  unable  to  pay  the  same  in  full ;  and  defendant, 
before  the  time  of  making  the  indenture,  after  the  passing  and  coming 
into  operation  of  stat.  12  &  13  Vict.  c.  106,  suspended  payment ;  and 
thereupon,  <(by  a  certain  indenture,  made  after  the  passing  and  coming 
into  operation  of  The  Bankrupt  Law  Consolidation  Act,  1849"  (12  &  13 
Vict.  c.  106)  "  and  after  the  11th  day  of  October,  A.  D.  1849,  to  wit, 
on,"  &c. :  profert :  averments  of  the  legal  effect  of  parts  of  the  inden- 
ture, afterwards  set  out  on  oyer.  Averments :  That  the  indenture  is 
<«  an  arrangement  by  deed,  and  a  deed  of  arrangement,  within  the  mean- 
ing of  the  provisions  of  the  said  Act,  with  respect  to  arrangements  bj 
deed ;  and  that  the  creditors,  by  whom  and  on  behalf  of  whom  the  said 
deed  was  so  signed  and  executed  as  aforesaid,  were  more  than  six- 
sevenths,  in  number  and  value,  of  the  creditors  of  the  defendant,  within 
the  meaning  of  the  said  provisions  of  the  said  Act,  whose  debts  amount- 
ed, within  the  meaning  of  the  said  provisions,  to  the  sum  of  lOL  and 
upwards,  accounting  every  creditor  as  a  creditor  in  value,  in  respect  of 
such  amount  only  as,  upon  an  account  fairly  stated,  after  allowing  the 
value  of  mortgaged  property,  and  other  such  available  securities  or  liens 
from  the  defendant,  appeared  to  be  the  balance  due  to  him ;  and  that 
the  said  creditors,  by  whom  and  on  behalf  of  whom  the  said  deed  was 
so  signed  as  aforesaid,  thereby  assented  to  the  said  deed  and  to  be 
bound  thereby."  That  plaintiffs  were,  at  the  time  of  making  the  deed, 
creditors  of  defendant  in  respect  of  the  4SL  11«.  lOd.  to  which  the 
plea  was  pleaded,  within  the  meaning  of  the  provisions  of  the  said  Act ; 
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and  that,  at  *the  time  of  making  the  deed,  that  amount  was  a  r^ccoQ 
debt  due  from  defendant  to  plaintiffs,  within  the  meaning  of  the  ^ 
deed,  and  that  it  is  not,  nor  is  any  part  thereof  the  amount,  or  any 
part  of  the  amount  of  the  said  composition,  and  did  not  accrue  to  the 
plaintiffs  in  respect  of  the  said  composition,  or  any  part  thereof.  That 
plaintiffs  had  notice  from  defendant  of  his  suspension  of  payment,  and 
of  the  deed  of  arrangement,  and  were  requested  by  defendant  to  sign 
and  execute  it ;  and  plaintiffs  might  and  could  (if  they  would)  have 
signed  and  executed  the  same,  as  parties  thereto  of  the  third  part ;  and 
that  three  calendar  months  from  the  time  when  plaintiffs  had  such  notice 
expired  before  the  commencement  of  the  suit.  Averment  of  general 
performance  by  defendant  and  the  parties  of  the  second  part.  And 
that,  «<by  reason  of  the  premises,  and  by  force  of  the  statute  afore- 
said, the  said  deed  (the  same  having  been  at  all  times  from  the  making 
and  entering  into  the  same,  and  being  still  in  force)  became,  and  was, 
and  is  as  obligatory  on  the  plaintiffs  as  if  they  had  duly  signed  and 
executed  the  same ;  and  that,  by  reason  of  the  premises,  the  defendant, 
before  and  at  the  time  of  the  commencement  of  this  suit,  became  and 
was  released  and  discharged  from  the  said  causes  of  action  in  the  intro- 
ductory part  of  this  plea  mentioned  :"  verification. 

The  indenture  was  set  out  on  oyer  as  follows. 

**  This  indenture  made"  14th  September,  1850,  « between  William 
Taylor,  of,"  Ac,  "of  the  first  part;  and"  J.  V.,  G.  J.,  and  T.  P.,  of, 
fcc.,  <<of  the  second  part;  and  the  several  persons  whose  names  and 
seals  are  hereunto  subscribed  and  set  (being  respectively  creditors  of 
the  said  W.  T.,  or  the  authorized  agents  of  such  creditors),  of  the  third 
part.  Whereas  the  said  W.  T.  is  *justly  and  truly  indebted  p^coj. 
unto  his  said  several  creditors  (parties  hereto  of  the  third  part)  ^ 
in  the  several  sums  of  money  set  opposite  to  their  respective  names  as 
hereunder  written,  and,  being  unable  to  pay  the  same  in  full,  he  has 
proposed  to  pay  unto  each  and  every  of  them  a  composition  after  the 
rate  of  7«.  6d.  in  the  pound  upon  and  in  full  satisfaction  for  their  re- 
spective debts,  by  three  equal  instalments  of  2«.  6<2.  in  the  pound  each 
at  four,  eight,  and  twelve  calendar  months  after  the  date  hereof,  and 
to  be  secured  by  the  covenant  hereinafter  contained  in  that  behalf,  and 
also  by  the  joint  and  several  promissory  notes  of  the  said  parties  hereto 
of  the  first  and  second  parts,  or  by  bills  of  exchange,  in  lieu  thereof, 
bearing  their  signatures,  and  payable  or  endorsed  to  the  said  creditors 
respectively;  to  which  arrangement  and  proposal  the  said  creditors 
(parties  hereto)  have  consented  and  agreed :  and  it  has  been  further 
arranged  and  agreed,  between  the  said  parties  to  these  presents,  that 
the  said  creditors  (parties  hereto  of  the  third  part)  shall  enter  into  the 
covenants  and  agreements  hereinafter  contained,  on  their  parts  to  be 
observed  and  performed,  and  that  the  arrangement  and  agreement  for 
payment  of  the  said  composition  of  7«.  6(2.  in  the  pound  shall  be  subject 
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to  the  proviso  hereinafter  contained  for  making  the  same  void  in  the 
event  of  the  bankruptcy  of  the  said  W.  T.,  or  in  case  six-sevenths  in 
number  and  value  of  his  creditors,  whose  debts  amount  respectively  to 
lOZ.  and  upwards,  shall  not  execute  or  assent  in  writing  to  these  pre- 
sents on  or  before  the  14th  day  of  December  next :  Now  this  indenture 
witnesseth  that,  in  pursuance  of  the  said  arrangement  and  agreement, 
and  in  consideration  of  the  composition  of  Is,  6d.  in  the  pound  having 
^f-ntry  ^^^^  80  securcd  to  the  said  creditors  by  *promissory  notes  or 

^  bills  of  exchange  as  before  mentioned"  (acknowledgment  of  the 
receipt  of  such  notes,  &c.),  <<and  in  consideration  of  the  covenant 
hereinafter  contained  for  payment  of  the  said  promissory  notes,"  kc,^ 
<(on  the  part  of  the  said  parties  hereto  of  the  second  part  to  be 
observed  and  performed:  they  the  said  creditors  of  the  said  W.  T. 
executing  these  presents,  by  themselves  or  legal  substitutes,"  each,  for 
himself  and  his  partners  only,  severally  covenanted  with  W.  T.  "  that 
they,  the  said  several  creditors  (parties  hereto),  shall  and  will  accept 
the  aforesaid  composition  or  sum  of  7«.  6d.  in  the  pound,  in  full  satis- 
faction and  discharge  of  the  several  debts  and  sums  of  money  due  and 
owing  to  them  by  the  said  W.  T.,  as  specified  in  the  schedule  hereunder 
written.  And  also  that,"  &c. :  covenant  for  further  assurance,  after 
full  payment  of  the  said  composition,  for  the  more  effectually  releasing 
W.  T.,  his  executors,  &c.,  from  the  said  debt.  «  And  also  that  they, 
the  said  creditors  of  the  said  W.  T.,  shall  not,  nor  will,  sue  or  prose- 
cute him,  his  heirs,"  &c.,  « either  at  law  or  in  equity,  for  the  said 
several  debts,  or  sums  of  money,  so  due  and  owing  to  them  respectively, 
or  any  or  either  of  them,  or  any  part  thereof,  except  for  the  recovery 
of  the  amount  of  the  said  composition  of  7«.  6d.  in  the  pound,  in  case 
the  same  or  any  part  thereof  shall  remain  unpaid  when  it  or  any  instal- 
ment thereof  becomes  due;"  and  that,  in  case  of  such  suit,  &c.,  «^it 
shall  be  lawful  for  him  and  them  to  plead  these  presents  in  bar  of  any 
such  action  or  suit.  And  also,"  &c. :  several  covenant  by  the  creditors 
respectively  to  keep  harmless  and  indemnify  "  the  said  W.  T.,  his  heirs, 
executors,  and  administrators,  from  and  against  all  bills  of  exchange 
and  promissory  notes  which  have  been  paid  or  delivered  by  the  said  W. 
*^5fil  '^'  ^^  them,  *the  said  creditors,  respectively,  whether  such  bills 

^  of  exchange  or  promissory  notes  have  been  already  returned 
dishonoured,  or  are  now  in  circulation,  or  otherwise,  and  from  all  sums 
of  money  payable  on  account  thereof,  and  from  all  actions,"  &c.,  ^'  by 
reason  of  the  non-payment  thereof.  And  the  said  W.  T.,  J.  V.,  6.  J., 
and  T.  P.,  jointly  and  severally,"  &c.,  "covenant,"  &c.,  "with  and  to 
each  of  the  said  creditors  of  the  said  W.  T.  (parties  hereto  of  the  third 
part),  that"  W.  T.,  J.  V.,  G.  J.,  and  T.  P.,  their  executors,  &c.,  "  or 
some  or  one  of  them,"  &c.,  shall  pay  the  said  promissory  notes  or  bills 
of  exchange  for  the  said  composition  or  sum  of  7«.  6(2.  in  the  pound, 
as  and  when  the  same  shall  respectively  become  due  and  payable." 
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Proviso :  <<  That,  if,  at  any  time  previous  to  the  payment  of  the  said 
composition  of  7«.  6<2.  in  the  poand,  any  petition  for  adjudication  of 
bankruptcy,  or  fiat,  or  commission  in  bankruptcy,  shall  be  filed,  awarded, 
or  issued  against  the  said  W.  T.,  under  which  he  shall  be  declared  or 
found  a  bankrupt,  then  it  shall  be  lawful  for  the  said  creditors  (parties 
hereto),"  &c.,  <<  to  prove  the  full  amount  of  their  several  debts,  now  due 
and  owing  as  aforesaid,  or  so  much  thereof  as  shall  then  remain  unpaid, 
under  such  petition,  fiat,  or  commission."  Proviso:  <'That,  in  case 
these  presents  shall  not  be  executed  or  assented  to  in  writing,  on  or 
before  the  14th  day  of  December  next,  by  six-sevenths  in  number  and 
value  of  the  creditors  of  the  said  W.  T.,  whose  debts  respectively 
amount  to  10{.,  either  by  themselves  or  some  person  or  persons  duly 
authorized  by  them  respectively  in  that  behalf,  then,  and  in  such  case, 
these  presents  and  every  clause,"  &c.,  «  herein  contained,  as  also  the 
said  promissory  notes  or  bills  of  exchange  so  paid  or  delivered  to  the 
said  creditors  *for  the  said  composition  as  before  mentioned,  shall,  r^^^-oY 
at  the  election  of  the  said  parties  hereto  of  the  first  and  second  '- 
parts,  cease,  determine,  and  be  void,  and,  in  default  of  such  election, 
remain  in  full  force ;  and,  upon  such  election  making  the  same  void, 
the  said  parties  hereto  of  the  second  part,  their  heirs,  executors,  and 
administrators,  shall  stand  and  be  released  and  discharged  from  all 
liability  under  the  covenant  and  agreement  hereinafter  contained  for 
payment  of  the  aforesaid  composition,"  &c.,  <<  and  all  and  every  of  the 
said  creditors,  who  shall  have  executed  or  assented  in  writing  to  these 
presents,"  &;c.,  «  shall  be  restored  to  the  same  state  and  condition,  with 
respect  to  their  said  several  debts,  and  have  the  like  remedies  to  sue 
for  and  recover  the  same,  as  they  would  have  had,  or  been  entitled  to, 
in  caae  these  presents  had  never  been  made,  anything  herein  contained 
to  the  contrary  thereof  notwithstanding.     In  witness,"  &c. 

Demurrer,  assigning  causes  not  necessary  to  be  noticed.     Joinder. 

The  demurrer  was  argued  in  Michaelmas  term,  1861,(a)  by  WilleB  for 
the  plaintiff,  and  Phiptan  for  the  defendant.  The  arguments  suffi- 
ciently appear  from  the  judgment,  and  from  the  arguments  of  the  same 
counsel  in  error. 

Lord  Campbell,  C.  J.,  in  the  same  term  (November  21st),  delivered 
the  judgment  of  the  Court. 

The  question  in  this  case  is,  whether  a  composition  deed,  signed  by 
six-sevenths  in  number  and  value  of  the  creditors  of  a  trader,  is  a  bar  to 
an  action  by  a  creditor  who  has  not  signed  it,  if,  upon  payment  of  the 
♦composition,  the  trader  is  to  continue  in  possession  of  his  pro-  p^coq 
perty,  and  his  creditors  are  to  release  him  from  his  debts.  Mr.  '- 
WUUBj  very  properly,  admits  that  such  a  deed  does  not  come  within  the 
language  of  stat.  12  &  13  Vict.  c.  106,  s.  224,  and  that  he  is  bound  to 
show  that  a  condition  is  subsequently  mentioned  in  the  statute,  which 
(a)  Noraaib«r  14.    Before  Lord  Campbell,  C.  J.,  Pattbsoh,  Colbridob,  and  Wiohtman,  Js. 
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excludes  such  a  deed  from  its  operation.  Sect.  224,  without  expressly 
naming  a  composition  deed,  or  any  other  species  of  the  class  of  deeds  to 
which  it  belongs,  enacts  <<  that  every  deed  or  memorandum  of  arrange- 
ment now  or  hereafter  entered  into  between  any  such  trader  and  his 
creditors,  and  signed  by  or  on  behalf  of  six-sevenths  in  number  and 
value  of  those  creditors  whose  debts  amount  to  10{.  and  upwards,  touch- 
ing such  trader*8  liabilities,  and  his  release  therefrom,  and  the  distribu- 
tion, inspection,  conduct,  management,  and  mode  of  winding  up  of  his 
estate,  or  all  or  any  of  such  matters,  or  any  matters  having  reference 
thereto,  shall  (subject  to  the  conditions  hereinafter  mentioned)  be  as 
effectual  and  obligatory  in  all  respects  upon  all  the  creditors  who  shall 
not  have  signed  such  deed  or  memorandum  of  arrangement  as  if  they 
had  duly  signed  the  same."  It  is  impossible  to  contend  that  these 
words  necessarily  require  that  the  deed  should  provide  for  the  distribu- 
tion of  all  the  trader's  effects  among  his  creditors,  or  that  they  exclude 
a  deed  which  allows  him  to  remain  in  possession  of  them  on  payment  of 
such  a  composition  as  is  satisfactory  to  six-sevenths  of  his  creditors,  and 
on  performance  of  such  other  stipulations  as  they  consider  more  for  their 
advantage  than  forcing  him  into  bankruptcy,  or  requiring  that  his  trade 
shall  be  stopped,  that  all  his  property  shall  be  sold,  and  that  they  shall 
^- oQ-i  accept  a  dividend  from  the  fund  produced  by  the  sale.  The  *sec- 
-*  tion,  cautiously  and  anxiously,  guards  against  the  supposition 
that  the  deed,  to  be  protected,  must  embrace  all  the  matters  which  it 
enumerates.  We  can  see  no  absurdity  in  supposing  that  composition 
deeds  are  meant  to  be  included  in  the  enactment.  We  know  that  they 
are  very  common  in  practice,  and  are  frequently  very  advantageous, 
both  for  the  creditors  and  the  debtor.  The  composition  offered  may  be 
considerably  more  than  would  be  the  dividend  on  an  immediate  sale  and 
distribtition  of  his  effects ;  and  he  may  be  enabled  to  pay  this  composi- 
tion, from  the  assistance  of  friends,  and  from  being  permitted  to  avail 
himself  of  his  position  in  the  commercial  world,  which  would  be  utterly 
lost  if  he  were  made  a  bankrupt.  A  great  power  is  certainly  given  to 
the  six-sevenths  in  number  and  value  of  the  creditors :  but  they  can  only 
place  the  remaining  seventh  in  the  same  situation  in  which  they  have 
placed  themselves ;  and  it  surely  would  not  be  imputing  any  absurdity 
to  the  Legislature,  the  words  employed  by  them  naturally  bearing  such 
a  meaning,  if  we  suppose  that  they  considered  the  risk  of  the  six- 
sevenths,  in  number  and  value,  of  the  creditors  agreeing  to  accept  a 
composition  less  than  they  could  obtain  by  resorting  to  their  legal 
remedies  was  so  small  as  not  to  deserve  consideration,  or,  at  least,  to 
outweigh  the  risk  of  fair  and  beneficial  deeds  of  arrangement  being 
defeated  by  the  refusal  of  one  or  two  creditors  to  join  in  the  arrange- 
ment, or  of  dissenting  creditors  obtaining  a  preference  by  refusing  to 
concur  until,  by  a  clandestine  bargain,  their  claims  are  fully  satisfied. 
Our  books  of  reports  abound  with  cases  which  have  arisen  out  of  such 
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fraudulent  transactions  ;  and  an  attempt  to  put  an  end  to  them  might  be 
considered  not  unwise  or  unbecoming. 

♦It  is  likewise  to  be  observed,  that  a  composition,  with  the  con-  r^j^coA 
sent  of  a  certain  proportion  of  the  creditors,  is  clearly  sanctioned  *■ 
under  sect.  230,  after  a  fiat  and  the  bankrupt  has  passed  his  last  exami- 
nation ;  and  it  would  seem  strange  if  an  arrangement  by  composition 
could  only  be  effected  through  the  expensive  proclsss  of  a  fiat  and  adju- 
dication of  bankruptcy,  and  all  the  steps  required  to  be  taken  down  to 
the  last  examination  of  the  bankrupt.  The  consent  of  a  larger  proportion 
of  the  creditors  (nine-tenths)  is  required,  if  the  composition  is  not  offered 
till  this  advanced  stage,  when  the  estate  is  probably  materially  injured; 
but  the  same  power  may,  not  improbably,  be  given,  by  general  words, 
to  six-sevenths  of  the  creditors,  in  an  earlier  stage,  when  the  composi- 
tion is  likely  to  be  larger.  We  must  look  however  to  the  enactment,  by 
which  it  is  contended  that  a  condition  inconsistent  with  a  composition  deed 
is  imposed  upon  all  deeds  to  be  protected  by  sect.  224.  Mr.  Willes  relies 
entirely  upon  the  words  in  sect.  228 :  «  That  the  creditors  of  every 
such  trader  shall  have  the  same  rights  respectively  as  to  set-off,  mutual 
credit,  lien,  and  priority,  and  Joint  and  separate  a%%et%  shall  be  dietri- 
luted,  in  like  manner  as  in  bankruptcy.'*  The  first  part  of  this  enact- 
ment, as  to  the  righte  of  creditors,  only  points  out  the  mode  in  which 
the  amount  of  the  debts  claimed  by  them  is  to  be  ascertained,  and  applies 
as  well  to  a  composition  deed  as  a  deed  under  which  all  the  effects  of  the 
trader  are  to  be  sold  and  distributed  among  his  creditors.  The  remain- 
ing words,  <<  and  joint  and  separate  assets  shall  be  distributed,  in  like 
manner  as  in  bankruptcy,''  do  not  apply  to  a  composition  deed :  but  are 
they  enough  to  show  the  intention  of  the  Legislature  that  every  deed, 
to  which  they  do  not  apply,  is  *to  be  excluded  from  the  protec-  r+cq-i 
tion  given  by  the  statute  to  such  arrangements  ?  They  do  not  ^  , 
apply,  unless  the  trader  has  been  in  partnership,  and  has  joint  and 
separate  assets  ;  so  that  a  sole  trader  and  his  creditors  cannot  have  the 
benefit  of  a  deed  of  arrangement  against  the  will  of  any  rapacious  or 
fraudulent  creditor,  even  if  the  business  of  the  trader  is  entirely  stopped, 
and  all  his  effects  are  to  be  sold  for  distribution  among  all  his  creditors. 
But  may  not  the  meaning  be  that,  when  there  are  joint  and  separate 
assets  to  be  distributed,  they  <<  shall  be  distributed,  in  like  manner  as  in 
bankruptcy.''  This  is  no  general  enactment  that,  in  every  case,  the 
assets  of  the  trader  must  be  distributed  according  to  the  bankrupt  law ; 
and  it  seems  to  say  no  more  than  that,  where  the  trader  has  been  in 
partnership,  and  has  separate  as  well  as  joint  property  to  be  distributed, 
the  separate  creditors  are  to  httve  the  benefit  of  the  separate  assets,  and 
the  joint  creditors  of  the  joint  assets,  but  does  not  impose  a  necessity 
for  having  any  such  distribution  if  the  creditors  are  contented  rather  to 
take  a  certain  proportion  of  their  debts  guarantied  by  sufficient  sure- 
ties.    Sect.  224  clearly  comprehending  composition  deeds^  the  subse- 
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quent  proviso,  to  exclude  them,  ought  to  be  clear  ;  but  the  words  relied 
upon  are  at  most  equivocal ;  and  sufficient  effect  may  be  given  to  them 
without  supposing  that  they  are  meant  to  narrow  the  operation  of  the 
act  to  cases  where,  in  mercantile  language,  the  trader  is  to  be  <<  broken 
up,"  leaving  the  frauds  and  mischiefs,  long  experienced  in  arrangements 
by  composition  deed,  untouched.  We  have  been  (not  unduly)  pressed 
*^^^1  ^^^^  *^®  authority  of  Drew  v.  Collins,  6  Exch.  670.t  *To  that 
^  authority  we  have  paid  the  most  sincere  respect ;  but,  after  a 
very  careful  examination,  we  are  not  able  to  assent  to  the  reasoning  on 
which  it  rests.  As  it  is  only  the  decision  of  a  court  of  co-ordinate 
jurisdiction,  we  do  not  consider  ourselves  bound  by  it :  and  we  have  the 
less  reluctance  to  decide  according  to  our  own  opinion,  as,  the  question 
being  upon  the  record,  it  may  be  carried  to  the  Exchequer  Chamber  and 
the  House  of  Lords. 

We  therefore  feel  that  on  this  demurrer  we  are  bound  to  give  judg- 
ment for  the  defendant.  Judgment  for  the  defendanf. 

The  plaintiff  brought  error  in  the  Exchequer  Chamber.  Joinder  in 
error. 

The  case  was  argued  in  Trinity  vacation  (June  14),  1852. 

WUlety  for  the  plaintiff  in  error  (the  plaintiff  below). — The  judgment 
of  the  Queen's  Bench  is  inconsistent  with  the  general  policy  of  the  sta- 
tute and  the  language  of  the  particular  clauses.  Had  it  been  intended 
that  one-seventh  of  the  creditors  to  amounts  of  102.,  and  all  the  cre- 
ditors to  amounts  of  below  lOZ.,  should  be  bound  to  give  up  a  portion 
of  their  claims,  by  virtue  of  the  resolution  of  six-sevenths  of  the  credit- 
ors of  the  former  class,  there  would  undoubtedly  have  appeared  in  the 
statute  provisions  for  a  general  meeting  of  all  the  creditors.  On  the 
construction  adopted  by  the  Court  below,  a  debtor  might  obtain 
the  assent  of  the  six-sevenths  by  solicitation,  abstaining  from 
any  communication  with  a  creditor,  among  the  remaining  seventh, 
who  might  have  most  reason  to  dissent,  and  who  might  have  just  ground 
^-oo-i  of  complaint  respecting  the  circumstances  under  which  *the  debt 
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was  contracted  :  the  creditors  under  lOL  might  also  have  similar 


grounds  for  dissenting ;  or  the  creditor  most  interested  in  resisting  the 
compromise  might  be  abroad.  It  was  assumed  by  the  Court  below  that 
it  was  conceded,  on  the  part  of  the  plaintiff,  that  sect.  224,  unless  quali- 
fied by  the  other  clauses  of  the  statute,  was  sufficient  to  give  validity  to 
this  deed.  No  such  concession  was  intended.  But  the  other  clauses,  both 
by  the  general  inference  which  they  afford  as  to  the  intention  of  the  Legis- 
lature, and  by  their  express  provisions,  do  effectually  qualify  sect.  224, 
even  if  taken  alone  it  would  justify  the  view  taken  by  the  Court  below. 
It  is  not  probable  that  in  a  transaction  which  is  to  take  place  without 
the  control  of  the  Bankruptcy  Court,  the  interest  of  the  creditors  has 
been  provided  for  less  vigilantly  than  in  cases  where  the  Court  superin- 
tends the  proceedings.     The  clauses  which  regulate  the  arrangements 
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by  deed,  to  be  signed  by  six-sevenths  of  the  creditors  to  an  amount  of 
lO;.,  are  those  from  the  224th  to  the  229th,  both  included.  Sect.  224 
makes  the  deed  obligatory  upon  non-assenting  creditors,  « subject  to 
the  conditions  hereinafter  mentioned.*'  Now,  sect.  229  reserves  the 
power  to  «  any  creditor"  of  impeaching  the  administration  of  the  estate, 
as  having  "  not  been  duly  conducted  in  conformity  with  such  deed  or 
memorandum  of  arrangement."  If  this  is  not  a  condition  to  which  the 
deed  is  subject,  by  sect.  224,  the  clause  is  unmeaning,  and  the  Court 
of  Bankruptcy  has  no  superintendence  at  all :  if  it  be  such  a  condition, 
all  the  intermediate  sections  may  be  looked  to  for  such  conditions  also. 
Sect.  229  is  not  noticed  in  the  judgment  below :  yet,  if  it  be  not  a  con- 
trolling condition,  a  creditor  who  had  not  signed  the  deed  of  arrange- 
ment *would  be  without  remedy  if  the  debtor  chose  to  withhold  ^^,.^04 
payment.  Or,  if  the  notes  to  be  given  under  the  deed  should  ^ 
not  be  paid  when  due,  the  creditor  could  merely  have  a  remedy,  on  the 
notes,  for  a  portion  of  the  debt,  at  the  time  of  maturity,  in  lieu  of  a 
right  of  action  for  the  whole  at  any  earlier  time  after  the  accruing  of 
the  debt.  But,  further,  in  sect.  229,  « the  administration  of  the  estate 
of  such  trader"  is  spoken  of:  what  meaning  can  be  attached  to  those 
words  unless  the  estate,  that  is,  the  whole  estate,  is  to  be  administered 
under  the  deed  of  arrangement  ?  Sect.  228  enacts  positively  that  the 
creditors  are  to  have  the  same  rights,  as  to  set-off,  mutual  credit,  lien, 
and  priority,  <un  like  manner  as  in  bankruptcy:"  this  is  a  positive 
enactment,  not  one  which  is  to  depend  upon  the  provisions  of  the  deed 
of  arrangement.  It  is  not  easy  to  see  how  this  is  to  be  applied,  if  all 
the  claims  are  to  be  reduced  to  so  many  shillings  in  the  pound.  The 
next  enactment  in  the  same  section  affords  a  still  stronger  inference: 
<<  joint  and  separate  assets  shall  be  distributed,  in  like  manner  as  in 
bankruptcy."  It  is  impossible  that  the  Legislature  should  have  pro- 
vided that,  where  there  are  debtors  in  partnership,  the  whole  of  the 
assets  must  be  distributable,  while,  if  there  was  but  a  sole  debtor,  his 
assets  need  not  be  distributable.  The  object  of  the  clause  was  to  put 
the  estates  of  partner  debtors  in  the  same  position  in  which  it  was 
assumed  that  the  estate  of  a  single  debtor  was  placed.  [Mauls,  J. — 
I  should  rather  understand  the  enactment  to  be  that  all  assets  were  to 
be  distributable  as  in  bankruptcy ;  and  that  the  framer  of  the  clause, 
lest  there  should  be  any  doubts  respecting  the  case  of  partners,  added 
the  words  in  question,  with  the  view  of  enlarging  the  provision,  not  of 
narrowing  it.]  *That  is  a  natural  construction.  [Maule,  J. —  r*cqc 
You  say  that  a  composition  is  not  intended  at  all.]  Yes.  The  ^ 
intention  is  to  enable  six-sevenths  of  the  creditors  to  the  amount  of 
lOL  to  make  an  arrangement  for  working  a  bankruptcy  out  of  Court. 
[Parke,  B. — A  cessio  bonorum  ?]  Yes.  The  enactment  in  sect.  228 
becomes  very  material  when  considered  in  connexion  with  the  rights 
reserved  to  a  dbsatisfied  creditor  by  sect.  229.     [Maulb,  J. — It  does 
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seem  strange  that  a  creditor,  under  sect.  229,  should  have  the  right  to 
complain  of  the  non-administration  of  the  estates  of  partners,  even  of 
their  separate  estates,  but  no  right  of  complaint  in  respect  of  the  non- 
administration  of  the  separate  estate  of  a  single  debtor.]  That  is, 
nevertheless,  a  consequence  to  irhich  the  judgment  of  the  Court  below 
will  lead,  according  to  their  own  exposition.  [Crebswell,  J. — Might 
not  the  enactment  mean  this :  that,  when  the  deed  provides  for  distri- 
bution, the  joint  and  separate  assets  shall  be  distributed  as  in  bank- 
ruptcy ?]  It  would  be  strange  if  the  Legislature  protected  only  the  case 
least  needing  protection.  The  enactment  is  absolute.  [Maule,  J. — 
There  would  otherwise  be  no  <<  conditions,"  so  far  as  the  distribution 
of  assets  is  concerned,  to  which  the  power  given  by  sect.  224  to  bind 
non-assenting  creditors  would  be  subject.  Jervis,  C.  J. — How  is  the 
distribution  to  be  carried  into  effect,  according  to  your  view  ?]  The 
estate  may  be  conveyed  to  trustees ;  or  the  creditors,  if  they  please, 
may  intrust  the  management  to  the  bankrupt.  By  the  proviso  at  the 
end  of  sect.  228,  every  one  who  could  prove  in  bankruptcy  is  a  creditor 
under  the  arrangement  deed.  This  shows  that  the  arrangement  was  to 
be  in  analogy  to  the  ordinary  bankrupt  law.  And  the  same  intent 
^f-nn-t  appears  throughout  the  statute.  Sects.  177,  178,  *provide  for 
-*  proofs  in  the  case  of  contingent  debts  and  liabilities :  and  this 
can  be  done  only  through  the  instrumentality  of  the  Court :  the  Court 
is  to  fix  the  value  and  amount.  If  the  principle  of  the  judgment  below 
be  correct,  the  six-sevenths  of  the  creditors  might  release  the  debtor 
absolutely.  [Jervis,  C.  J. — My  brother  Aldbrson  suggests  a  case  of 
a  debtor  owing  11.  to  each  of  two  thousand  creditors,  and  1000/.  to  one 
other :  then,  if  the  power  be  as  the  defendant  suggests,  the  last-named 
creditor,  on  condition  of  his  receiving  his  whole  debt,  might  release  the 
debtor  absolutely.]  It  is  important  to  look  at  the  provisions  made  for 
the  case  of  arrangement  under  the  superintendence  and  control  of  the 
Court,  sect.  211  to  sect.  223,  both  included.  Under  sect.  218,  every 
creditor  is  to  have  notice  of  the  private  sitting,  and  may  be  examined 
by  the  Court :  by  sect.  223  the  debtor  may  be  made  a  bankrupt,  if  any 
debt  be  contracted  <<  by  reason  of  any  manner  of  fraud,  or  breach  of 
trust."  The  power  of  the  Court,  under  these  clauses,  is  less  than  that 
of  the  six-sevenths  of  the  creditors  under  the  deed  of  arrangement 
clauses,  according  to  the  construction  of  the  Court  of  Queen*s  Bench. 
[Maule,  J. — According  to  the  view  of  the  Court  below,  sect.  224  em- 
powers the  six-sevenths  to  do,  without  the  assistance  of  the  Court,  that 
which,  by  the  earlier  sections,  is  to  be  done  with  that  assistance.  Parke, 
B. — The  only  difference  is  as  to  the  number  of  creditors  that  are  to 
assent ;  by  sect.  216  three-fifths  of  those  who  have  proved  debts  to  the 
value  of  lOZ.  may  bind.]  Again,  the  clauses  as  to  compositions  after 
adjudication  of  bankruptcy,  230,  231,  require  notice  to  all  the  creditors, 
and  the  concurrence  of  nine-tenths  of  those  whose  debts  amount  to  20/. 
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[Jbbvis,  C.  J. — ^It  is  observable  that  *tho8e  sections  use  the  word  r^.i-o'T 
« composition,"  which  thus  appears  opposed  to  the  word  <<ar-  *- 
rangement"  in  sect.  224.]     The  plaintiff  relies  upon  Drew  v.  Collins, 
6  Exch.  670,t  as  a  sounder  decision  than  that  of  the  Queen's  Bench  in 
the  present  case. 

Phip$on^  contri. — The  object  of  the  clauses  relating  to  the  deed  of 
arrangement  was  to  render  bankruptcy  unnecessary :  and  it  is  therefore 
a  fallacy  to  interpret  these  clauses  by  analogies  derived  from  actual 
bankruptcy.  One  object  was  to  prevent  reasonable  arrangements  from 
being  defeated  by  the  obstinacy  of  a  single  creditor.  The  Court 
will  construe  the  clauses  so  as  to  effectuate  this  object.  The  words 
of  sect.  224  are  sufficiently  plain  to  throw  upon  the  plaintiff  the  bur- 
then of  invalidating  the  effect  of  the  deed.  [JerVis,  C.  J. — Do  you 
say  that  a  simple  release  would  be  sufficient  ?]  That  might  show  fraud. 
[Martin,  B. — ^Not  necessarily  so :  the  six-sevenths  of  the  creditors 
might  think  the  debtor  honest  and  unfortunate.]  If  there  were  no 
fraud,  a  simple  release  would  be  valid :  but  the  supposition  of  a  mere 
release  is  utterly  improbable.  The  statute  provides  for  three  cases : 
first,  arrangements  between  traders  and  their  creditors  under  the  super- 
intendence and  control  of  the  Court,  sects.  211 — 223;  secondly, 
arrangements  by  deed,  sects.  224— •229;  thirdly,  composition  after 
adjudication  of  bankruptcy,  sects.  280,  281.  Now,  as  to  the  first  case : 
by  sect.  214,  the  debtor  may  offer  a  compromise ;  yet  there  is  nothing 
afterwards  to  show  that  less  than  the  whole  estate  is  to  be  distributed. 
If,  therefore,  a  literal  construction  were  adopted,  it  would  follow  that, 
*even  with  the  sanction  of  the  Court,  there  can  be  no  compro-  r^;'Qo 
mise  in  the  first  case,  although  the  debtor  is  authorized  to  offer  ^ 
one.  This  shows  that  it  is  impossible  to  adhere  rigidly  to  the  words 
used.  [Jbrvis,  C.  J. — Tou  say,  therefore,  that  the  word  <<  arrange- 
ment," in  sect.  224,  may  comprehend  compromise.]  That  js  so :  and 
that  gives  a  reasonable  application  of  the  statute ;  because  it  may  well 
be  a  better  arrangement  to  accept  ten  shillings  in  the  pound,  well 
secured,  than  to  run  the  risk  of  a  sale  of  all  the  effects.  Stress  is  laid 
on  the  word  « conditions,"  in  sect.  224 ;  but  all  deeds  are  subject  to 
conditions.  Sect.  226  shows  that  a  full  distribution  is  not  considered 
necessary ;  for  it  is  difficult  to  understand  how  that  could  be  effected 
without  the  introduction  of  trustees,  which,  nevertheless,  the  statute 
dispenses  with.  [Parks,  B. — They  may  leave  the  trader  to  manage 
his  own  estate.  Jervis,  C.  J. — They  may  rely  upon  him,  or  take 
security.]  That  is  certainly  not  impossible.  [Jervis,  C.  J. — It  is 
highly  probable :  it  is  often  done.]  No  difficulty  can  arise  under  sect. 
228,  as  to  lien :  where  the  lien  exists,  the  deed  could  not  affeet  it,  on 
any  view.  As  to  priority,  it  can  hardly  exist  under  the  bankrupt  laws. 
[  WtUei. — It  would  take  effect  in  the  case  of  wages.]  The  clause  as  to 
joint  and  separate  assets  is  a  provision  for  a  particular  case  that  of 
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partner  debtors,  in  which  case  alone  could  these  two  classes  of  assets 
exist.  [Alderson,  B. — How  could  you  apply  the  provision  as  to 
priority  to  a  composition  deed  ?]  It  could  not  be  so  applied :  that,  and 
other  provisions,  are  inserted  to  meet  the  case  where  the  deed  of  arrange- 
ment does  stipulate  for  a  complete  distribution.  Where  the  deed  does 
so  stipulate,  but  excludes  the  priority,  it  is  possibly  void.  Sect.  215 
^.oQ-i  enacts  that,  in  the  case  of  arrangements  under  *the  control  of 
^  the  Court,  the  proof  shall  be  as  in  bankruptcy :  yet  in  such 
arrangements  the  debtor  is  expressly  authorized  to  offer  a  composition. 
Sect.  229  will  apply  in  cases  where  the  deed  provides  for  distribution : 
and,  in  fact,  all  the  clauses  become  intelligible  and  consistent  if  they 
are  treated  as  applicable  only  to  the  particular  cases  where  the  facts 
admit  of  the  application.  It  is  objected  that  no  provision  appears  for 
giving  notice,  before  the  deed  of  arrangement,  to  creditors  to  an 
amount  under  lOL ;  but  there  is  no  provision  of  that  sort  in  respect  of 
any  creditors  whatever.  The  protection,  as  to  all  the  non-assenting 
creditors,  is  the  three  months*  clause,  sect.  225.  What  is  the  protec- 
tion in  the  case  of  arrangements  of  the  first  class?  [Maulb,  J.— 
There  must  be  express  notice  to  all;  sect.  218.]  The  creditors  are 
bound,  whether  they  attend  or  not.  [Maulb,  J. — If  they  do  not 
assent  after  notice,  they  are  understood  to  assent  to  being  bound  by 
the  acts  of  those  who  do  attend.]  It  is  argued  that  a  creditor  may  be 
abroad ;  but  this  objection  also  would  exist  in  the  case  of  a  composition 
under  the  first  class.  [Alderson,  B. — But  there  the  sanction  of  the 
Court  is  necessary.]  The  general  argument  against  binding  a  minority 
of  creditors  to  a  composition  deed  would  apply  equally  to  the  composi- 
tions, under  sects.  230,  231,  after  the  adjudication. 

WiUes^  in  reply,  was  stopped  by  the  Court. 

Jervis,  C.  J. — ^There  must  be  judgment  for  the  plaintiff*  in  error 
The  question  turns  principally  on  sect.  224  and  those  immediately 
following,  although  we  are  in  some  measure  assisted,  by  the  sections 
preceding  and  following  them.  It  is  not  to  be  expected,  certainly  not 
*^im  *^^  ^^  presumed,  that  in  an  Act  relating  to  bankruptcy,  a  pro- 
^  ceeding  essentially  founded  on  the  distribution  of  the  bankrupt's 
efi'ects,  we  i^hould  find  an  exemption  of  the  estate  from  distribution :  we 
should  at  least  require  a  strong  argument  to  convince  us  that  this  was 
intended.  Now,  the  utmost  that  can  be  said  here  is,  that  the  enact- 
Blent  is  doubtful.  I  cannot  help  expressing  my  regret,  that  the  case  is 
brought  here  in  its  present  shape,  and  that  the  Court  of  Queen's  Bench, 
feeling  a  doubt,  did  not  adopt  the  ordinary  mode  of  deferring  to  the 
opinion  of  a  court  of  co-ordinate  jurisdiction,  leaving  the  defendant  to 
bring  the  case  before  the  Court  of  Error.  We  are  somewhat  embar- 
rassed by  the  conflicting  decisions :  but  I  must  put  the  best  construction 
that  I  can  upon  the  Act.  The  clauses  <<  with  respect  to  arrangements 
by  deed"  are,  I  believe,  new.     Now,  if  we  compare  these  with  the 
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clauses  in  which  "  composition"  is  expressly  mentioned,  we  may  be  led 
to  infer  that  "  arrangement"  is  something  different.  We  cannot,  how- 
ever, be  entirely  guided  by  that.  The  natural  meaning  of  the  word 
<( arrangement"  is  << setting  in  order:"  but  we  find,  from  the  series  of 
sections  <<with  respect  to  arrangements  between  debtors  and  their 
creditors,  under  the  superintendence  and  control  of  the  Court,"  that 
it  may  comprehend  compositions.  We  are  thus  driven  to  extract  the 
meaning  from  the  clause  itself,  sect.  224.  That  makes  effectual  <(  every 
deed  or  memorandum  of  arrangement  now  or  hereafter  entered  into 
between  any  such  trader  and  his  creditors,  and  signed  by  or  on  behalf 
of  six-sevenths  in  number  and  value  of  those  creditors  whose  debts 
amount  to  102.  and  upwards,  touching  such  trader's  liabilities,  and  his 
release  therefrom,  and  the  distribution,  ^inspection,  conduct,  r^t^-^i 
management,  and  mode  of  winding  up  his  estate,  or  all  or  any  ^ 
of  such  matters,  or  any  matters  having  reference  thereto," — I  stop 
there,  without  at  present  referring  to  the  words  '<  subject  to  the  condi- 
tions hereinafter  mentioned."  I  wish  to  consider  whether  the  words 
<«  all  or  any  of  such,  matters"  apply  only  to  the  words  «<  distribution," 
&;c.,  which  immediately  precede  them,  or  to  the  whole  of  what  has  pre- 
ceded. If  they  apply  to  the  whole,  that  is  to  say,  if  a  deed  is  good 
which  touches  only  the  release  of  a  trader  from  his  debts,  then  the  six- 
sevenths  of  the  creditors  have  the  power  of  making  effectual  a  simple 
release.  But,  if  we  separate  the  words  <<  and  the  distribution"  down 
to  ^«  reference  thereto"  from  what  precedes,  then  it  is  a  deed  touching 
the  distribution,  the  winding  up,  and  so  on,  as  well  as  the  release, 
which  is  to  be  effectual ;  and  thus  the  statute  will  make  the  distribution 
and  the  winding  up  a  requisite  in  the  transaction.  The  deed,  to  be 
good,  must  touch  the  trader's  liabilities,  and  his  release  therefrom,  and 
the  distribution,  or  the  inspection,  or  the  management,  and  the  mode 
of  winding  up  the  estate.  Now,  that  is  so  reasonable  a  result,  and  so 
like  what  we  should  expect  to  find,  that  a  strong  presumption  arises  in 
its  favour.  But,  on  reading  forward,  the  intention  of  the  Legislature 
is  clear.  The  words  <<  subject  to  the  conditions  hereinafter  mentioned" 
engraft  what  follows.  See,  then,  what  does  follow,  especially  sections 
228,  229.  By  sect.  228,  creditors  are  to  have  the  rights  of  set-off, 
mutual  credit,  lien,  and  priority ;  and  there  is  also  to  be  a  distribution 
of  joint  and  separate  assets,  «in  like  manner  as  in  bankruptcy."  Set- 
off might  indeed  be  allowed  upon  each  construction  of  the  statute,  but 
lien  would  not,  inasmuch  as  lien  cannot  be  subjected  to  a  composition. 
Neither  would  priority  (which  would  arise  *in  the  case  of  wages) ;  r^^c  in 
because  that  gives  the  party  entitled  his  whole  debt,  not  a  rateable  ^ 
part.  If  then  the  deed  is  to  be  subject  to  these  conditions,  it  is  vpid 
if  it  defeats  priority,  and  void  if  it  defeats  distribution.  So,  again, 
with  respect  to  sect.  229,  that  enables  a  creditor,  being  dissatisfied 
with  the  administration  of  the  estate,  to  appeal  to  the  Court,  and 
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therefore  assumes  that  the  estate  is  to  be  administered.  I  consider, 
therefore,  that  on  the  expressions  I  have  already  stated,  no  doubt 
arises  as  to  the  construction  of  the  statute.  But,  if  there  were  a  doubt, 
we  should  require  strong  words  to  defeat  the  right  to  distribution.  We 
must  therefore  say,  that  a  deed  which  does  not,  in  some  way,  refer  to  a 
distribution  and  winding  up  is  void. 

Parke,  B. — I  am  of  the  same  opinion.  On  looking  at  all  the  clauses^ 
it  appears  to  me  that.  sect.  224,  and  the  following,  apply  to  those  cases 
only  where  six-sevenths  of  the  creditors  to  the  amount  of  10{.  make 
some  arrangement  as  to  the  disposal  of  the  entire  estate  among  the 
creditors.  The  words  *«  arrangements  by  deed*'  (which  appear  for  the 
first  time,  I  think,  in  this  Act  of  Parliament)  mean  strictly  a  putting 
in  order.  According  to  modern  usage,  they  may  mean  agreements. 
But,  when  the  question  is,  whether  they  here  comprehend  an  agreement 
which  may  exclude  the  distribution  of  the  whole  estate,  we  should  re- 
quire, before  adopting  such  a  construction,  stronger  words  than  we  here 
find  following  the  introduction  of  the  term  «  arrangements  by  deed." 
Looking  at  the  whole  of  this  branch  of  the  statute,  I  quite  concur  in 
the  opinion  that  what  is  intended  is  merely  a  distribution  by  consent. 
But,  when  I  look  at  the  rest,  I  see  that  where  it  is  intended  that  there 
^.  .on  shall  be  a  composition  clear  words  are  used,  *both  in  what  pre- 
-*  cedes  and  what  follows  this  part ;  so  that  the  framer  of  the  Act 
knew  what  were  the  words  proper  for  describing  a  composition.  In  the 
case  of  <<  composition  after  adjudication  of  bankruptcy,"  there  is  to  be 
a  notice  of  twenty-one  days  and  a  consent  of  nine-tenths  of  the  creditors 
to  a  certain  amount,  to  deprive  the  non-consenting  creditors  of  their 
right  to  enforce  their  whole  debts.  When  it  takes  place  by  the  earlier 
sections,  under  the  superintendence  of  the  Court,  there  must  be  the 
consent  of  three-fifths  of  the  creditors  to  a  certain  amount :  and  then 
the  whole  takes  place  under  the  superintendence  of  the  Court,  which 
can  satisfy  itself  whether  the  arrangement  ought  to  be  made,  and  which 
has  full  power  of  discovery,  and  may  direct  all  the  estate  to  be  received 
by  the  official  assignee ;  so  that  all  is,  in  this  case,  under  the  control  of 
the  Court.  But  in  the  case  of  <<  arrangements  by  deed"  no  means  are  pro- 
vided for  giving  the  general  creditors  knowledge ;  nor  is  there  anything 
which  can  lead  us  to  suppose  that  the  Legislature  meant  to  give  the  six- 
sevenths  of  the  creditors  the  pow^er  of  binding  all  by  a  composition  deed. 
But  all  is  quite  reasonable  if  we  suppose  that  nothing  is  meant  but  an 
arrangement  for  the  management  of  the  whole  property.  I  therefore 
concur  with  the  Chief  Justice  of  the  Common  Pleas  in  the  opinion  that 
there  are  no  words  to  show  that  the  Legislature  meant  the  non-assenting 
creditors  to  be  bound  without  distribution.  The  six-sevenths  may  make 
what  arrangements  they  think  fit  for  management  of  the  estate  by 
a  trustee  or  by  the  bankrupt  himself,  subject  to  the  complaint  of  a  dis- 
6atisfied  creditor. 
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Alderson,  B. — ^What  the  Legislature  seems  to  me  to  have  meant  is,  that 
the  six-sevenths  may  make  such  *arrangements  as  they  choose  r-^f^^A 
to  adopt  for  the  distribution  of  the  whole  estate  according  to  ^  ^^ 
the  Act.  That  gives  full  effect  to  the  words  without  inferring  any  im- 
proper power. 

Maulb,  Cresswbll,  and  Talfourd,  Js.,  and  Platt  and  Martin,  Bs., 
concurred.  Judgment  rever8ed.(a) 

(o)  See  the  next  case. 


THOMAS  COOPER  and  GEORGE  COOPER  v.  WILLIAM 
HENRY  THORNTON.    Jan.  26. 

A  deed  signed  by  six-sevenths  of  oreditors  to  the  amount  of  10^,  and  upwards,  is  not  valid, 
under  stat  12  A  13  Viet  o.  106,  s.  324,  though  it  conveys  the  debtor's  whole  estate  to  trustees, 
if  it  empowers  them  to  give  back  to  the  debtor  effeots  to  the  value  of  20/. 

Debt  for  1502. :  50L  for  goods  sold  and  delivered ;  502.  for  money 
paid ;  and  502.  for  money  due  on  an  account  stated :  damages  102. 

Plea  1.  Except  as  to  812.  18«.  9c2. :  Never  indebted.     Issue  thereon. 

2.  As  to  the  said  812.  18«.  9d. :  That,  before  and  at  the  time  of  the 
making  of  the  indenture  after  mentioned,  and  for  six  calendar  months 
and  upwards  before  the  suspension  of  payment  by  defendant  as  after 
mentioned,  defendant  was  a  trader,  to  wit,  a  grocer,  liable  to  the  bank- 
rupt laws,  and  liable  to  become  bankrupt  under  the  bankrupt  laws,  and 
within  the  meaning  of  the  statute  after  mentioned.  That  before  and  at 
the  time  of  making  the  said  indenture,  he  was  indebted  to  the  parties 
of  the  third  part  to  the  indenture,  and  to  divers  other  persons  in  divers 
sums  of  money,  and  was  unable  to  pay  the  same  in  full :  and  that  de- 
fendant, before  the  time  of  making  the  indenture,  and  after  the  passing 
and  coming  into  operation  of  the  statute  after  mentioned,  and  after 
*the  commencement  of  this  suit,  and  before  the  day  of  pleading  r^,;^^ 
this  plea,  to  wit,  on  9th  August,  1852,  suspended  payment.  And  '- 
thereupon,  by  a  certain  indenture  made  after  the  commencement  of  this 
suit,  and  after  the  passing  and  coming  into  operation  of  <<  The  Bank- 
rupt Law  Consolidation  Act,  1849,  "(a)  and  which  indenture  bore  date 
on  9th  August,  1852,  and  was  made  between  defendant  of  the  first 
part,  William  Curtis  and  William  Roberts  (described  therein  as  trustees 
for  themselves  and  the  rest  of  the  creditors  of  the  defendant)  of  the 
second  part,  and  the  several  other  persons  whose  names  and  seals  were 
thereunto  subscribed  and  set  as  after  mentioned  (being  respectively 
creditors  of  defendant,  or  the  duly  authorized  agents  of  such  creditors) 
of  the  third  part :  After  reciting  that  defendant  was  justly  and  truly 
indebted  unto  the  said  parties  of  the  second  and  third  parts  to  the 

(a)  Stat.  12  A  13  Viot  c.  106.  ' 
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indenture,  in  the  several  sums  of  money  set  opposite  to  their  respective 
names,  in  the  schedule  to  the  said  indenture  written,  and,  being  unable 
to  pay  the  same  in  full,  he  had  proposed  and  agreed  to  assign  all  his 
estate  and  effects  unto  the  said  trustees  for  the  benefit  of  his  creditors, 
as  thereinafter  mentioned :  It  was  witnessed  that,  in  pursuance  of  the 
said  agreement,  and  in  consideration  of  the  premises  and  5«.  of  lawful, 
&c.,  to  defendant  in  hand  paid  by  the  said  trustees  at  or  before  the 
execution  of  the  indenture,  defendant  did,  by  the  said  indei^ture,  bar- 
gain, sell,  assign,  transfer,  and  set  over  unto  the  said  trustees,  their 
executors,  administrators,  and  assigns,  all  and  every  the  stock  in  trade, 
goods,  wares,  merchandises,  household  furniture,  fixtures,  plate,  hnen, 
*f^±(V}  ^^^^^'  books  of  account,  debts,  sum  and  *sums  of  money,  and 
-^  all  securities  for  money,  vouchers,  and  other  documents  and 
writings,  and  all  other  the  personal  estate  and  effects  whatsoever  and 
wheresoever  of  defendant,  in  possession,  reversion,  remainder,  or  expect- 
ancy, together  with  full  and  free  possession,  right  and  title  of  entry  in 
and  to  all  and  every  of  the  messuages  or  tenements  and  premises 
wherein  the  said  several  effects  then  were :  To  have  and  to  hold  the 
said  stock  in  trade,  and  all  other  the  estate,  effects,  and  premises 
thereby  assigned,  or  intended  so  to  be,  unto  the  said  trustees,  their 
executors,  administrators,  and  assigns,  absolutely ;   upon  trust,  never- 
theless, to  collect  and  receive,  or  sell  and  dispose  of,  the  said  thereby 
assigned  premises,  and  every  part  thereof,  either  by  public  sale  or  private 
contract,  and  in  one  or  more  lot  or  lots  with  liberty  to  give  any  credit 
for  the  same,  or  to  take  any  security  for  the  purchase-money  or  any  part 
thereof,  as  to  the  said  trustees,  their  executors,  &c.,  should  seem  proper: 
and  upon  trust,  out  of  the  moneys  to  be  received  by  virtue  of  the  indent- 
ure, to  pay  all  the  costs  and  expenses  of  proposing,  preparing,  engrossing, 
and  executing  the  indenture,  and  attending  or  relating  to  the  said  thereby 
assigned  premises,  or  the  trusts  thereby  created ;  and,  in  the  next  place, 
to  pay,  retain,  and  satisfy,  rateably,  and  proportionably,  and  without 
any  preference  or  priority,  to  themselves,  the  said  trustees,  and  their  part- 
ners, and  the  other  persons  parties  thereto  of  the  third  part,  the  several 
debts  or  sums  set  opposite  to  their  respective  names  in  the  said  schedule 
thereto  ;  subject  to  the  covenant  thereinafter  contained  for  verifying  the 
amount  thereof;  and  to  pay  the  residue  (if  any)  of  the  said  moneys  unto 
defendant,  his  executors,  administrators,  and  assigns.  And  it  was  thereby 
^[•Aj-%  ^provided  that  it  should  be  lawful  for  the  said  trustees  to  make  to 
^  defendant  such  allowance,  or  return  to  him  such  part  of  his  house- 
hold furniture  or  effects,  not  exceeding  the  value  of  20/.,  as  they  might 
deem  expedient ;  and  also  to  employ  defendant,  or  any  other  person  or 
persons,  in  winding  up  the  affairs  of  defendant,  and  in  collecting  and 
getting  his  estate  and  effects  thereby  assigned,  and  in  carrying  on  his 
trade  (if  thought  expedient  by  them),  and  to  allow  defendant,  or  any 
other  person  or  persons,  so  employed  as  aforesaid,  out  of  the  said  trust 
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estate  such  sum  and  sums  as  to  the  said  trustees  should  seem  proper. 
And  defendant  did  thereby  make,  constitute  and  appoint  the  trustees, 
and  the  survivors  and  survivor  of  them,  and  the  executors,  &c.,  to  be 
his  true  and  lawful  attorney,  &c.  (to  demand  all  debts,  and  other  the 
premises  assigned,  sign  receipts,  commence  actions,  liquidate  accounts 
relating  to  the  trust  estate,  and  to  use  defendant's  name  for  these  pur- 
poses ;  and  defendant  covenanted  to  ratify  what  they  should  lawfully 
do ;  the  receipts  of  the  trustees  to  be  effectual  discharges).  And  it  was 
thereby  further  provided,  covenanted  and  agreed,  by  and  between  the 
said  several  parties  to  the  indenture,  that  it  should  be  lawful  for  the 
trustees,  at  the  expense  of  the  trust  estate,  to  require  the  amount  of 
any  debt  or  debts  of  any  or  either  of  the  several  creditors,  parties 
thereto,  to  be  verified  by  solemn  declaration,  or  in  such  other  manner 
as  to  the  trustees  should  seem  expedient ;  and,  in  the  event  of  any 
such  creditor  or  creditors  refusing  or  failing  so  to  verify  his,  her  or  their 
debt  or  debts,  then  such  creditor  or  creditors,  so  refusing  or  failing  as 
aforesaid,  should  lose  all  benefit,  dividends  and  advantage  to  be  derived 
from  or  otherwise  claimed  under  the  indenture,  anything  *t herein 


contained  to  the  contrary  notwithstanding.     And  thereupon  the 
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trustees  were  thereby  authorized  and  empowered  to  pay  such  last- men- 
tioned dividends  or  dividend  unto  the  defendant ;  and  the  trustees  were 
authorized  or  empowered  to  pay,  or  make  such  agreements  with,  the 
creditors  whose  debts  were  under  51.  as  they,  the  trustees,  might  deem 
expedient.  And  it  was  thereby  further  declared  and  agreed  that  any 
resolution  signed  by  the  majority  in  number  and  value  of  the  said  credi- 
tors, parties  thereto,  should  be  binding  on  all  the  several  parties  thereto, 
and  should  be  eifectual  for  the  allowance  and  passing  of  the  accounts 
of  the  said  trustees,  and  for  discharging  them  from  the  trusts  thereof, 
and  from  all  claims  and  demands  in  respect  thereof.  And  that  all 
questions  relating  to  the  said  trust  estate  should  be  decided  according 
to  English  bankrupt  law.  And,  further,  that  the  trustees  should  not 
be  answerable  for  any  acts  or  receipts  of  each  other,  or  for  any  loss  or 
damage  which  might  happen  in  the  execution  of  the  aforesaid  trust, 
without  their  own  respective  Wilful  defaults.  And  that,  whenever  the 
funds  arising  from  the  trust  estate  should  amount  to  lOOZ.  or  upwards, 
the  same  should  be  paid  into  the  Bank  of  The  Gloucestershire  Banking 
Company,  at  Gloucester,  in  the  names  of  the  trustees,  and  the  checks 
or  orders  for  drawing  out  the  money,  or  any  part  thereof,  should  be 
signed  by  both  of  the  trustees.  And  it  was  lastly  witnessed,  in  and  by 
the  said  indenture,  that,  in  consideration  of  the  premises  and  of  the 
assignment  thereinbefore  contained,  the  said  several  creditors,  parties 
thereto  of  the  second  and  third  parts,  subject  to  the  proviso  next  there- 
inafter contained,  did,  and  each  of  them  did,  acquit,  release  and  for  ever 
discharge  defendant  of  and  from  all  and  all  manner  of  debt  and  debts. 
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«^Q1  ^^^  ^^^  sums  of  money,  bills,  bonds,  ^notes,  accounts,  reckon 
^  ings,  judgments,  executions,  actions,  suits,  claims  and  demands 
whatsoever,  which  they,  the  said  releasing  parties,  or  iiny  or  either  of 
them,  their  or  any  or  either  of  their  partner  or  partners,  then  had,  or 
thereafter  might  have,  against  defendant,  his  executors  or  administra- 
tors, for  or  in  respect  of  any  debt,  transaction,  matter  or  thing  up  to 
the  day  of  the  date  of  the  indenture.  And  it  was  thereby  provided, 
expressly  declared,  and  agreed,  that,  in  case  defendant  had  concealed 
or  kept  back  any  port  of  his  estate  and  effects  to  the  value  of  202. 
(except  the  linen  and  wearing  apparel  of  himself  and  his  family),  then 
the  release  thereinbcrfore  contained  should  be  void  and  of  no  effect. 
Allegation  :  that,  at  the  time  of  the  making  of  the  indenture,  defendant 
had  not,  nor  was  he  entitled  to,  nor  has  he  since  had  or  been  entitled 
to,  any  real  property  whatsoever  ;  and  that  he  assigned,  by  the  inden- 
ture, all  the  property  whereof  or  whereto  he  was,  at  the  time  of  the 
making  of  the  indenture,  in  any  way  possessed  or  entitled.  That,  after 
^he  commencement  of  this  suit,  to  wit,  at  the  time  of  the  making  of  the 
mdentore,  the  same  was  signed  and  sealed  by  defendant ;  and  divers, 
JO  wit,  fifty,  of  the  creditors  of  defendant,  by  themselves,  signed  the 
taid  deed  and  subsciHbed  their  names,  and  set  their  seals  thereto ;  and 
livers,  to  wit,  fifty,  others  of  the  said  creditors,  by  their  duly  authorized 
agents,  respectively  signed  the  said  deed  and  subscribed  their  names, 
and  set  their  seals  thereto :  and  that  the  indenture,  at  the  time  of 
making  thereof,  and  at  all  times,  was  and  is  an  arrangement  by  deed, 
and  a  deed  of  arrangement  between  defendant  and  his  creditors,  within 
the  meaning  of  the  provisions  of  the  said  act  with  respect  to  arrange- 
^rf-rvn  mcuts  by  deed ;  and  that  the  said  *creditors,  by  whom  and  on 
-*  behalf  of  whom  the  deed  was  so  signed  and  executed  as  aforesaid, 
were  six-sevenths  in  number  and  value  of  the  creditors  of  the  defendant, 
within  the  meaning  of  the  said  provisions  of  the  said  act,  whose  debts 
amounted,  within  the  meaning  of  the  said  provisions,  to  tbb  sum  of  102. 
and  upwards,  accounting  every  creditor  as  a  creditor  in  value  in  respect 
of  such  amount  only  as  upon  an  account  fairly  stated,  after  allowing 
the  value  of  mortgaged  property  and  other  such  available  securities  or 
liens  from  defendant,  appeared  to  be  the  balance  due  to  him.  And 
that  the  said  creditors,  by  whom  and  on  behalf  of  whom  the  deed  was  so 
signed  as  aforesaid,  thereby  assented  to  the  deed,  and  to  ben)ound 
thereby.  That  plaintiffs  were,  at  the  time  of  the  making  of  the  said 
deed,  creditors  of  defendant  in  respect  of  the  said  debt  and  cause  of^ 
action  in  the  introductory  part  of  this  plea  mentioned,  within  the  mean- 
ing of  the  provisions  of  the  said  act ;  and  that,  at  the  said  time  of 
making  the  said  deed,  the  amount  in  the  introductory  part  of  this  plea 
mentioned  was  a  debt  then  due  from  the  defendant  to  the  plaintiffs 
within  the  meaning  of  the  said  deed ;  and  that,  after  the  said  suspen- 
sion of  payment  bv  defendant,  and  after  the  deed  had  been  so  signed 
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and  executed  as  aforesaid,  and  the  names  of  such  majority  of  creditors 
had  been  so  subscribed,  and  seals  so  affixed,  in  manner  aforesaid,  plain- 
tiffs had  notice  from  defendant  of  his  suspension  of  payment,  and  of 
the  deed  of  arrangement,  and  were  then  requested  by  defendant  to 
sign  and  execute  the  deed ;  and  plaintiffs  then  might  and  could,  if  they 
would,  have  signed  and  executed  the  same,  as  parties  thereto  of  the 
third  part.  And  that  three  calendar  months  from  the  time  when  the 
plaintiffs  had  such  notice  of  the  deiendant's  suspension  of  payment,  and 
of  the  deed,  expired  before  *the  pleading  of  this  plea.  And  p^rc-i 
that  defendant,  and  the  said  parties  of  the  second  part,  have,  at  ^ 
all  times  since  the  making  of  the  deed,  well  and  truly  observed  and 
performed,  in  all  respects,  the  covenants  in  the  deed  contained  on  their 
parts  to  be  observed  and  performed :  and  that  William  Curtis  and  Wil- 
liam Roberts,  parties  to  the  deed,  of  the  second  part,  did,  at  and  at  all 
times  after  the  making  of  the  indenture,  assent  to  the  terms  thereof, 
and  did  act  as  such  trustees  and  in  the  trusts  of  the  indenture.  That, 
by  reason  of  the  premises,  and  by  force  of  the  statute  aforesaid,  >the 
deed  (the  same  having  been,  at  all  times  from  the  making  and  executing 
the  same,  and  being  still,  in  force)  became  and  was,  and  is,  as  obligatory 
on  plaintiffs  as  if  they  had  duly  signed  and  executed  the  same.  And, 
by  reason  of  the  premises,  defendant,  before  and  at  the  time  of  the 
pleading  of  this  plea,  became  and  was  released  and  discharged  from  the 
said  causes  of  action  in  the  introductory  part  of  this  plea  mentioned. 

Demurrer.     Joinder. 

Prenticey  for  the  plaintiffs. — The  plea  is  bad,  according  to  the  deci- 
sion, in  the  Exchequer  Chamber,  of  Tetley  v.  Taylor,  antd,  p.  521, 
which  affirmed  the  principle  acted  upon  in  Drew  v.  Collins,  6  Exch. 
670.t(a)  A  deed,  under  8tat.  12  k  13  Vict.  c.  106,  s.  224,  is  not  valid 
against  non-assenting  creditors  unless  it  provide  for  the  distribution  of 
tne  whole  estate.  Here  the  trustees  have  power  to  return  "^to  r^c^^o 
the  debtor  part  of  the  estate  to  the  value  of  20/.  [He  then  ^ 
stated  other  objections,  upon  which  the  Court  pronounced  no  decision.] 

Maenamara,  contri. — The  Court  is,  undoubtedly,  bound  by  the  deci- 
sion of  Tetley  v,  Taylor,  but  not  by  the  dicta  pronounced  in  that  case. 
There  the  debtor  was  to  pay  only  7«.  6d.  in  the  pound :  the  deed  was 
therefore  one  of  composition.  Here  all  the  effects  are  to  be  distri- 
buted :  this  is  not  a  composition  deed.  It  was,  at  the  least,  intended 
by  the  Legislature  to  leave  to  the  six-sevenths  of  the  creditors  some 
discretion  as  to  the  management ;  Phillips  v.  Surridge,  1  Low.  M.  &  P. 
458,  472.  If  not,  the  slightest  deviation  from  the  ordinary  provisions 
for  bankruptcy  would  invalidate  the  deed.     The  deed  will  be  interpreted 

(a)  Prentice  referred  to  Bibbj  v.  Larpent,  in  the  Qneen's  Bench,  Noremher  1 0th,  1852,  before 
liord  Campbell,  G.  J.,  Colxridob,  Wiohtman,  and  Eblx,  Js.  In  this  cue  there  was  a  demur- 
rer  to  a  plea  eimilar  to  that  in  Tetley  «.  Taylor  (ante,  p.  521).  The  Court  declared  thenuelves 
bound  by  the  decision  in  that  eaee,  and  refused  to  discuss  the  reasoning  on  which  it  was  founded. 
Jndgment  for  platntifll  A  writ  of  error  is  now  pending  in  Bibby  «.  Larpent 
VOL.  I. — 44  E.  A  B. 
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favourably :  it  may  mean  only  that  the  debtor  is  to  have  the  twenty 
pounds'  worth  if  he  pays  20«.  in  the  pound.  [Lord  Campbell,  C.  J. — 
He  would  have  that  at  any  rate :  you  give  no  effect  to  the  proviso.]  It 
is  no  more  than  a  mode  of  distribution.  [Lord  Campbell,  C.  J. — It 
is  a  distribution  between  debtor  and  creditor.  Cbompton,  J. — The 
discretion  given  by  the  deed  seems  to  be  a  discretion  whether  there 
shall  be  a  distribution  or  not.] 

Prentice^  in  reply,  was  stopped  by  the  Court. 

Lord  Campbell,  C.  J. — This  objection  is  fatal :  we  need  not  consider 
the  others.  The  debtor  may  receive  back  the  sum  of  202.,  whether  or 
not  the  estate  pays  20«.  in  the  pound.  That  is  not  a  distribution  of 
the  whole  estate,  which  is  necessary  according  to  Tetley  t;.  Taylor. 

Coleridge,  Wightman,  and  Grompton,  Jb.,  concurred. 

Judgment  for  plaintiff. 


*563]   *RICHARD  SILL  v.  The  QUEEN,  in  error.    Jan.  26. 

An  indiotment  for  obtaining  goods  by  false  pretenoea  \»  bad  on  error  if  it  doee  not  state  to  whom 
the  goods  belonged.    The  defect  is  not  onred  by  stat  14  k  16  Viet  c.  100. 

The  plaintiff  in  error  was  indicted  at  the  Middlesex  Sessions.  The 
first  count  of  the  indictment  charged  that  he,  on,  &c.,  at,  &c.,  unlaw- 
fully, knowingly,  &c.,  did  falsely  pretend  to  one  Henry  Broome  that, 
&c.  (stating  the  pretences).  By  means  of  which  said  false  pretences 
the  said  Richard  Sill  did  then  and  there  unlawfully  obtain  from  the 
said  Henry  Broome  two  bills  of  exchange,  of  the  value,  and  for  the 
payment,  of  120{.,  respectively,  and  one  bill  of  exchange,  of  the  value, 
and  for  the  payment,  of  240/.,  with  intent  th^n  and  there  to  cheat  and 
defraud  him,  the  said  Henry  Broome,  of  the  same.  Whereas,  in  truth, 
&c.  (negativing  the  pretences).  There  were  two  other  counts,  which, 
so  far  as  regards  the  point  decided,  did  not  vary  from  the  first.  The 
indictment  having  been  transmitted  (a)  to  the  Central  Criminal  Coart, 
the  defendant  pleaded  Not  guilty.  Issue  thereon.  Verdict :  Guilty. 
The  defendant  was  sentenced  to  be  imprisoned  and  kept  to  hard  labour 
for  two  years,  the  judgment  being  entered  separately  on  each  count. 

On  this  judgment  the  defendant  brought  error.     Joinder. 
^. -^-.       ♦JST.  J.  SodgsoUj  for  the  plaintiff  in  error  (defendant  below). — 
-'  The  indictment  is  bad  upon  error  for  not  showing  whose  pro- 

(a)  In  Trinity  term  (June  7)  1852,  Doyle,  for  defendant,  moTod  for  a  certiorari,  to  remore 
this  indictment  to  the  Central  Criminal  Court  W.  J.  Mettalfe  showed  cause  in  the  first  instance, 
contending  that  the  certiorari  was  taken  away  by  stat  7  A  8  O.  4,  c.  29,  s.  53.  Dotfle,  cont^^ 
relied  on  sUt  4  A  5  W.  4,  o.  36,  s.  16.  The  Court  (Lord  Campbell,  C.  J.,  Coleridgk,  and 
Erlb,  Js.)  said  that  a  writ  might  issue,  to  transfer  to  the  Central  Criminal  Court,  though  not  a 
certiorari  in  the  ordinary  sense  of  the  word.  "  Ordered :  That  a  writ  of  certiorari  issue,  directed 
to  the  Keepers  of  the  Peace  and  Justices,"  Ac,  "  to  remove  all  and  singular  indictments  of  wbat- 
socTcr  misdemeanours,  whereof  Richard  Sill  is  before  them  indicted,  into  the  Central  Criminal 
Court" 
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perty  the  articles  obtained  were ;  Regina  v.  Norton,  8  C.  &  P.  196  (E. 
C.  L.  R.  voL  34),  Rex  v.  Martin,  8  A.  &  E.  481  (E.  C.  L.  R.  vol.  35). 
[  W.  J.  Metcalfe^  for  the  Crown,  stated  that  he  relied  upon  stat.  14  & 
15  Vict.  c.  100,  and  admitted  that,  before  that  statute,  the  indictment 
4rould  have  been  bad.]  Sect.  25  of  that  statute  enacts  that  « every 
objection  to  any  indictment  for  any  formal  defect  apparent  on  the  face 
thereof  shall  be  taken,  by  demurrer  or  motion  to  quash  such  indictment, 
before  the  jury  shall  be  sworn,  and  not  afterwards ;"  and  that  the  Court 
may  amend  such  defect.  But  this  is  an  objection  to  the  want  of  a  sub- 
stantive allegation :  Lord  Denman,  C.  J.,  in  Rex  v.  Martin,  points  out 
that  the  goods,  for  anything  that  was  shown,  might  be  those  of  the 
defendant  himself.  [Lord  Campbell,  C.  J. — ^Would  that  necessarily 
be  a  defence  ?]  The  only  section  of  the  statute  relating  to  ownership 
is  the  first :  that  allows  the  Court  at  the  trial  to  amend  (and  if  neces- 
sary to  postpone  the  trial),  where  there  is  a  variance  between  the 
indictment  and  the  evidence  in  the  name  or  description  of  any  person 
or  persons  "  stated  or  alleged  to  be  the  owner  or  owners  of  any  property, 
real  or  personal,  which  shall  form  the  subject  of  any  offence  charged 
therein,"  "or  in  the  ownership  of  any  property  named  or  described 
therein."  But  that  power  must  be  exercised  before  error  brought: 
and,  further,  the  clause  assumes  that  there  ought  to  be  the  allegation, 
and  provides  only  for  a  mistake  in  fact.  Sect.  8  relates  directly  to 
the  gffence  of  obtaining  goods  under  false  pretences :  but  it  does  not 
dispense  with  the  allegation  as  to  the  *property :  it  enacts  only  r^c/-^ 
that  it  shall  be  sufficient  "to  allege  that  the  defendant  did  the  ^ 
act  with  intent  to  defraud,  without  alleging  the  intent  of  the  defendant 
to  be  to  defraud  any  particular  person."  The  precedent  given  in  Mr. 
Greaves's  edition  of  Lord  Campbell*s  Acts,  No.  34,  contains  the  alle- 
gation as  to  property. 

The  Court  then  called  on 

TT.  J,  Metcalfe^  for  the  Crown. — Under  sect.  25  the  question  is, 
whether  this  be  a  defect  of  form  or  of  substance.  [Crompton,  J. — 
How  can  an  allegation  be  formal  which  must  be  proved  as  laid  ?  Lord 
Campbell,  C.  J. — If  you  had  laid  the  goods  to  be  the  goods  of  J.  S., 
you  must  have  proved  that.]  If  necessary,  the  Court  may  now  amend. 
[Coleridge,  J. — ^No :  that  must  be  done  before  verdict,  under  sect.  1 ; 
the  trial  is  to  "  proceed"  after  the  amendment.]  Sect.  25  must  have 
in  view  something  more  than  matters  entirely  immaterial :  those  are 
sufficiently  provided  for  by  sect.  24 ;  sect.  20  contains  an  instance,  in 
one  particular  class  of  offences,  of  the  relaxation  in  point  of  fulness  of 
allegation  which  the  Legislature  intended  to  introduce :  and  the  Court, 
in  disallowing  this  objection,  will  be  following  the  analogy  of  sect.  8 . 
the  person  defrauded  may  be  assumed  to  be  ordinarily  the  owner  of  the 
goods.     It  seems  from  the  language  of  the  Court  in  Regina  v.  Parker, 
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3  Q.  B.  292  (E.  C.  L.  B.  vol.  43),  that  the  allegation  does  not  affect 
the  gist  of  the  offence. 

S.  J.  Sodgsan,  in  replj. — The  defect  was  there  held  fatal.  Sect. 
25  was  passed  for  the  purpose  of  meeting  a  particular  case :  the  Court 
will  not  extend  the  enactment  to  other  cases. 

^-«^,  *Lord  Campbell,  C-  J- — I  am  reluctantly  compelled  to  yield 
•J  to  the  objection.  It  is  admitted  that,  before  stat.  14  k  15  Vict, 
c.  100,  it  was  necessary  to  lay  the  property  of  the  goods  in  some  one. 
I  might  have  thought  that  no  injustice  would  have  been  done  by  dis- 
pensing with  such  necessity.  But  there  have  been  solemn  decisions  by 
which  I  feel  bound :  and  therefore  the  only  question  is,  whether  the 
statute  alters  the  law.  Now,  sect.  1  relates  to  variances  only :  this  is 
no  variance.  Then  sect.  8,  upon  which  a  plausible  argument  was  sug- 
gested, shows  that  the  Legislature  intended  only  to  make  it  unneces- 
sary to  specify  the  individual  defrauded,  making  it  sufficient  to  show 
that  there  was  an  intent  to  defraud.  But  that  does  not  obviate  the 
necessity  of  showing  to  whom  the  goods  belonged.  Then  sect.  25  would 
prevent  the  defendant  from  now  taking  the  objection,  if  the  omission 
were  matter  of  form.  But  how  can  we  call  an  allegation  formal  which 
must  be  proved  as  alleged?.  Had  there  been  an  allegation  laying  the 
property  in  the  wrong  person,  that,  under  sect.  1,  might  have  been 
amended  at  the  trial:  but,  without  such  amendment,  the  defendant  must 
have  been  acquitted.  That  being  so,  I  cannot  say  that  the  allegation 
is  formal.  The  law  therefore  stands  as  before  the  statute.  I  regret 
the  result  very  much :  and  I  hope  that,  before  long,  the  Legislature  will 
put  an  end  to  this  nicety,  among  others. 

Coleridge,  J. — The  real  question  is,  whether  it  is  necessary  to  state 
the  ownership  in  indictments  for  unlawfully  obtaining  property.  The 
doubt  I  had  was  whether,  under  sect.  8,  it  was  necessary  to  state  it  at 
*^^71  ^^^ '  ^^^^  ^^  necessary,  the  statement  is  not  formal.  I  think  that 
-'  sect.  1  *shows  it  to  be  necessary.  That  section  is  addressed, 
among  other  matters,  to  a  variance  in  such  a  statement.  Now,  that  is 
not  to  be  amended  as  a  matter  of  course :  but  the  enactment  assumes 
that,  even  where  the  variance  is  immaterial  to  the  merits  of  the  case, 
an  amendment  is  necessary.  That  provision  would  surely  not  have  been 
inserted  if  it  was  unnecessary  to  state  the  ownership  at  all.  Looking, 
then,  at  sect.  1,  together  with  sect.  8,  it  seems  to  me  to  be  still  neces- 
sary to  state'  the  ownership.  If  so,  and  if  it  be  necessary  that,  when 
it  is  incorrectly  stated,  there  must  be  an  amendment  in  accordance  with 
the  proof,  the  statement  cannot  be  formal. 

WiGHTMAN,  J. — It  seems  agreed  that  the  question  arises  under  stat. 
14  &  15  Vict.  c.  100.  Had  not  that  passed,  we  should  have  been 
bound  by  the  decisions  which  have  been  mentioned.  The  only  doubt  I 
had  was,  whether  the  allegation  was  rendered  unnecessary  by  sect.  8, 
which  provides  that,  in  an  indictment  for  obtaining  money  by  false  pre* 
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tenoes,  it  sliall  be  eafficient  to  allege  an  intent  to  defraud  generally, 
without  naming  any  particular  person.  I  cannot  say  that  even  now  I 
might  not  have  doubted  whether  it  was  necessary  to  state  that  the  goods 
belonged  to  any  particular  person.  But  the  decisions  before  the  Act 
are  so  strong  as  to  the  necessity  of  this  allegation  that  I  feel  obliged  to 
give  way  to  them ;  and  it  follows  from  them  that  the  allegation  is  a 
distinct  and  substanti«d  one,  and  therefore  not  within  the  language  of 
the  statute. 

Grompton,  J. — I  also  am  of  opinion  that  the  indictment  is  defective, 
and  that  the  defect  is  not  aided  by  the  statute.     Before  the  statute  it 
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was  necessary  to  state  *both  the  particular  person  to  whom  the 
property  belonged  and  the  particular  person  whom  it  was  intended 
to  defraud.  In  all  cases  where  goods  are  taken  by  larceny,  actual  or 
constructive,  it  is  necessary  to  allege  to  whom  they  belong :  and,  even 
if  there  had  been  no  decision  on  the  point,  I  own  I  should  have  felt  no 
doubt  that  this  was  the  law  before  the  statute.  However,  the  decisions 
have  been  given.  Then,  as  to  the  statute,  the  principal  reliance  is 
placed  on  sect.  8.  But  that  has  reference  entirely  to  questions  turning 
on  the  mode  of  alleging  the  intention  to  defraud :  and  the  object  was  to 
get  rid  of  the  difficulty  on  that  point :  the  enactment  was  not  aimed  at 
the  allegation  of  property.  Then  sect.  25  applies  only  to  formal 
defects.  I  agree  that  sect.  1  leads  to  the  inference  that  this  defect  is 
not  formal.  Judgment  reversed. 
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¥rhere  a  jiutiflcakion  is  pleaded,  under  stat  0  A  7  Viet  o.  96,  ■.  0,  to  an  indietment  for  a  defama- 
tory libel,  and  the  libel  contains  seyeral  distinct  impatations,  and  the  plea  alleges  the  tmth 
of  aU  and  is  trarersed  generally,  if  the  OTidenee  fail  as  to  any  one  of  them  the  rerdiet  wlU  be 
entered  generally  against  the  defendant 

Therefore,  where,  apon  the  trial  of  an  issue  upon  a  plea  justifying  the  whole  of  such  a  libel, 
eridence  was  offered  in  support  of  some  only  of  the  imputations,  and  the  jury  fonnd  that  one 
only  of  the  imputations  upon  which  evidence  was  offered  was  proved,  the  verdict  was  entered 
up  for  the  Crown  on  that  issue  generally ;  and  the  Court  refused  to  grant  a  new  trial  on  the 
ground  that  the  finding  as  to  the  other  issues  upon  which  evidence  was  offered  was  against 
the  weight  of  evidence. 

Where  the  defendant,  having  pleaded  such  a  plea,  is  convicted,  the  Court,  in  apportioning 
punishment,  looks  into  the  evidence  given  at  the  trial,  for  the  purpose  of  considering  whether 
the  guilt  of  the  defendant  is  aggravated  or  mitigated  by  the  plea  and  the  evidence. 

In  such  a  case  the  defendant  may,  in  mitigation  of  punishment,  show  by  affidavit  that,  after  the 
publication,  but  before  plea  pleaded,  information  was  given  to  him  which,  if  true,  would  have 
supported  an  allegation  in  the  plea,  evidence  having  been  given,  at  the  trial,  to  account  for 
the  non-production  of  proof,  but  no  evidence  in  support  of  the  allegation  itself. 

But,  where  a  document,  which  would  have  supported  the  plea,  has  been  rejected  at  the  trial  for 
want  of  authentication  by  the  place  of  custody  or  otherwise,  its  contonte  are  not  admissible  in 
confirmation  of  the  defendant's  own  affidavit  that  such  a  document  was  communicated  to  him 
before  plea  pleaded. 

Criminal  Information.     A  motion  was  made  in  this  case  in  last 
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^-cQ,  Michselmas  term,  reported  *anti,  p.  268:  but  it  is  necessary,  for 
^  the  purpose  of  the  discussion   and   decision  in   the  following 
report,  to  give  the  record  more  fully.     The  information  charged : 

That  John  Henry  Newman,  D.  D.,  conbiTing,  Ac.,  to  injure  and  xilitj  one  Qiovanni  Giacinto 
Achilli,  and  to  bring  him  into  contempt,  Ac,  heretofore,  to  wit,  on,  &o.,  at,  &o.,  did  falsely  and 
maliciously  compose  and  publish,  and  cause,  Ae.,  a  certain  false,  scandalous,  Ac,  libel,  contain- 
ing (amongst  oUier  things)  dirers  false,  scandalous,  Ac,  matters  and  things  of  and  concerning 
the  said  G.  G.  A.,  according  to  the  tenor  and  effect  following :  that  is  to  say : 

"  And  in  the  midst  of  outrages  such  as  these,  my  brothers  of  the  Oratory,  wiping  its  month, 
and  clasping  its  hands,  and  turning  up  its  eyes,  it  trudges  to  the  Town  Hall  to  hear  Dr.  Aehilli" 
(meaning  the  said  G.  G.  Achilli)  *' expose  the  Inquisition.  Ah,  Dr.  Achilli"  (meaning  G.  6.  A.) : 
"1"  (meaning  the  said  J.  H.  Newman)  <« might  have  spoken  of  him"  (meaning  G.  G.  A.)  ^last 
week,  had  time  admittod  of  it  The  Protestant  world  flocks  to  hear  him"  (meaning  G.  G.  A.) 
"because  he"  (meaning  G.  G.  A.)  '<has  something  to  tell  of  the  Catholic  Church.  He"  (meaning 
G.  G.  A.)  "has  a  something  to  toU,  it  is  true;  ho"  (meaning  G.  G.  A.)  "has  a  scandal  to  reveal; 
he"  (meaning  G.  G.  A.)  "has  ai)  argument  to  exhibit;  it  is  a  simple  one,  and  a  powerful  one, 
as  far  as  it  goes ;  and  it  is  one.  That  one  argument  is  himself"  (meaning  G.  G.  A.).  "It  is  his 
presence"  (meaning  the  presence  of  G.  G.  A.)  "which  is  the  triumph  of  Protostants;  it  is  the 
sight  of  him"  (meaning  G.  G.  A.)  "  which  is  a  Catholic's  confusion.  It  is  indeed  our  great  con- 
fusion that  our  Holy  Mother  could  have  a  priest  like  him"  (meaning  G.  G.  A.) :  "he"  (meaning 
G.  G.  A.)  "feels  the  force  of  the  argument;  and  he"  (meaning  G.  G.  A.)  "shows  himself"  (mean- 
ing G.  G.  A.)  "to  the  multitude  that  is  gazing  on  him"  (meaning  G.  G.  A.).  "Mothers  of  fami- 
lies, he"  (meaning  G.  G.  A.)  "seems  to  say,  gentle  maidens,  innocent  children,  look  at  me" 
(meaning  G.  G.  A.) ;  "for  T*  (meaning  G.  G.  A.)  "am  worth  looking  at  Ton  do  not  see  such  a 
sight  every  day.  Can  any  church  live  over  the  imputation  of  such  a  production  as  B'  (meaning 
G.  G.  A.)  "am?"  (1.)  (a)  "I"  (meaning  G.  G.  A.)  "have  been  a  Catholic  and  an  infidel"  (he, 
the  said  J.  H.  N.,  thereby  then  meaning  that  the  said  G.  G.  A.  had  in  fact  been  a  Catholic  and 
an  infidel).  (2.)  "I"  (meaning  G.  G.  A.)  "have  been  a  Roman  priest  and  a  hypocrite"  (J.  H. 
N.  thereby  meaning  that  G.  G.  A.  had  in  fact  been  a  Roman  priest  and  a  hypocrite).  (3.)  "I 
have  been  a  profligate  under  a  cowl"  (J.  H.  N.  thereby  meaning  that  G.  G.  A.  had  been  in  fset 

a  profligate).  *(4.)  "I  (meaning  G.  G.  A.)  "am  that  father  Achilli  who,  as  early  as 
*560J    1826,  was  deprived  of  my  faculty  to  lecture  for  an  offence  which  my  superiors  did  their 

best  to  conceal"  (J.  H.  N.  thereby  meaning  that  G.  G.  A.  had  had  a  faculty  to  lectore, 
and  had  been  deprived  of  the  same  for  an  offence  which  his,  G.  G.  A.'s  superiors  did  their  best 
to  conceal).  (5.)  "And  who,  in  1827,  had  already  earned  the  reputation  of  a  scandalous  friar" 
(J.  H.  N.  thereby  meaning  that  G.  G.  A.  had  in  fact  been  a  scandalous  friar).  (6.)  "F*  (mean- 
ing G.  G.  A.)  "am  that  Achilli  who,  in  the  diocese  of  Vitorbo,  in  February,  1831,  robbed  of  her 
honour  a  young  woman  of  eighteen"  (J.  H.  N.  thereby  meaning  that  G.  G.  A.  had  in  fact  robbed 
of  her  honour  a  young  woman  of  eighteen  years  of  age) :  (7.)  "who"  (meaning  G.  G.  A.),  "in 
September,  1833,  was  found  guilty  of  a  second  such  crime  in  the  case  of  a  person  of  twenty-eight" 
(J.  H.  N.  thereby  meaning  that  G.  G.  A.  had  in  fact  been  found  guilty  of  robbing  of  her  hononr 
another  woman  of  the  age  of  twenty-eight  years,  and  had  in  fact  been  guilty  of  that  miscondact) : 
(8.)  "and  who"  (meaning  G.  G.  A.)  "perpetrated  a  third  in  July,  1834,  in  the  case  of  another 
aged  twenty-four"  (J.  H.  N.  thereby  meaning  that  G.  G.  A.  had  in  fact  robbed  of  her  honottr 
another  woman  of  the  age  of  twenty-four  years).  (9.)  "I"  (meaning  G.  G.  A.)  "am  he  who" 
(meaning  the  said  G.  G.  A.)  "afterwards  was  found  guilty  of  sins  similar  or  worse  in  other  towns 
of  the  neighbourhood"  (J.  H.  N.  thereby  then  meaning  that  the  said  G.  G.  A.  had  in  fact  been 
found  guilty  of  sins  similar  to,  or  worse  than  the  said  alleged  offences  of  robbing  the  said  women 
of  their  honour,  and  had  in  &ct  been  guilty  of  such  sins).  (10.)  "I"  (meaning  G.  G.  A.)  "am 
that  son  of  St  Dominic  who"  (meaning  G.  G.  A.)  "is  known  to  have  repeated  the  offence  at 
Capua  in  1834  or  183$,  (11.)  and  at  Naples  again  in  1840,  in  the  case^of  a  child  of  fifteen"  (J. 
H.  N.  thereby  meaning  that  G.  G.  A.  had  in  fact  at  Capua  robbed  of  her  hononr  some  other 
woman,  and  had  in  fact  at  Naples  robbed  of  her  honour  some  female  child  of  fifteen  year»  of 
age).  (12.)  "I"  (meaning  G.  G.  A.)  "am  ho  who"  (meaning  G.  G.  A.)  "chose  the  sacristy  of 
the  church  for  one  of  these  crimes,  and  Good  Friday  for  another"  (J.  H.  N.  thereby  meaning 
that  G.  G.  A.  had  in  fact  robbed  one  of  the  said  female  persons  of  her  honour  In  the  sacristy  of 
a  church,  and  had  in  fact  robbed  another  of  the  said  female  persons  of  her  honour  on  Good  Fri- 

(a)  The  figures  inserted  in  the  copy  of  the  information  and  plea  were  not  in  the  record;  bnt 
th)  different  passages  were  referred  to,  according  to  the  figures,  by  the  Court  and  by  the  coossel 
on  each  side. 
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day).  (13)  "Look  on  me"  (meaning  the  said  G.  G.  A.),  "ye  mothers  of  England,  a  confessor 
against  Popery;  for  ye  ne'er  may  may  look  npon  my  like  again.  V  (meaning  G.  G.  A.)  "am 
that  veritable  priest  who"  (meaning  G.  G.  A.)f  ''after  all  this,  began  to  speak  against,  not  only 
the  Catholic  faith,  bat  the  moral  law,  and  perverted  others  by  my  teaching"  (J.  H.  N.  thereby 
meaning  that  G.  G.  A.  had  in  fact  spoken,  nut  only  against  the  Catholic  faith,  as  aforesaid,  but 
also  against  the  moral  law,  and  perverted  others  by  his,  G.  G.  A.'s  teaching).  (14.)  "I"  (mean- 
ing  G.  G.  A.)  "am  the  eavaliere  Achilli  who"  (meaning  G.  G.  A.)  "then  went  to  Corfti,  made 
the  wife  of  a  tailor  ^faithless  to  her  husband,  and  l,ived  publicly  and  travelled  about 
with  the  wife  of  a  chorus  singer"  (J.  H.  N.  thereby  meaning  that  G.  G.  A.  had  in  fact  £*561 
eommitted  adultery  with  the  wife  of  a  tailor,  and  also  with  the  wife  of  a  chorus  singer). 
(15.)  "I"  (meaning  G.  G.  A.)  "am  that  professor  in  the  Protestant  College  at  Malta  who"  (mean- 
ing G.  G.  A.)  "with  two  others,  was  dismissed  from  my  post  for  offences  which  the  authorities 
eannot  get  themselves  to  describe"  (J.  H.  N.  thereby  meaning  that  G.  G.  A.  had  been  dismissed 
from  a  professorship  in  a  Protestant  college  at  Malta  for  offences  which  the  authorities  of  such 
college  oonld  not  get  themselves  to  describe,  and  had  in  fact  been  guilty  of  such  offences).  "And 
now  attend  to  me"  (meaning  G.  G.  A.),  "such  as  I"  (meaning  the  said  G.  G.  A.)  "am:  and 
yon  shall  see  what  you  shall  see  about  the  barbarity  and  profligacy  of  the  Inquisitors  of  Rome." 
(18.)  "You"  (meaning  G.  G.  A.)  "speak  truly,  0  Achilli"  (meaning  G.  G.  A.):  "and  we" 
(meaning,  amongst  others,  J.  H.  N.)  "eannot  answer  you"  (meaning  G.  G.  A.)  "a  word.  Tou" 
(meaning  G.  G.  A.)  "are  a  priest.  Tou"  (meaning  G.  G.  A.)  "have  been  a  friar.  Tou"  (mean- 
ing G.  G.  A.)  "are,  it  is  undeniable,  the  scandal  of  Catholicism,  and  the  palmary  argument  of 
Protestants  by  your  extraordinary  depravity."  (17.)  "Tou"  (meaning  G.  G.  A.)  "have  been,  it 
is  true,  a  profligate,  an  unbeliever,  and  an  hypocrite."  (18.)  "Not  many  years  passed  of  your" 
(meaning  G.  G.  A.'s)  "conventual  life,  and  you"  (meaning  G.  G.  A.)  "were  never  in  choir, 
always  in  private  houses,  so  that  the  laity  observed  you"  (meaning  G.  G.  A.).  (19.)  "Ton" 
(meaning  G.  G.  A.)  "erere  deprived  of  your  professorship.  We"  (meaning,  amongst  others,  J. 
H.  N.)  "own  it  Tou"  (meaning  G.  G.  A.)  "were  prohibited  fh>m  preaching  and  hearing  con- 
fessions." (20.)  "Tou"  (meaning  G.  G.  A.)  "were  obliged  to  give  hush-money  to  the  father  of 
one  of  your  victims,  aa  we"  (meaning,  amongst  others,  J.  H.  N.)  "  learn  from  the  official  report 
of  the  police  of  Viterbo."  (21.)  "  Tou"  (meaning  G.  G.  A),  "are  reported  in  an  official  document 
of  the  Neapolitan  police  to  be  known  for  habitual  incontinency."  (22.)  "  Tour"  (meaning  G.  G. 
A.'s)  "name  came  before  the  civil  tribunal  of  Corfu  for  your*'  (meaning  G.  G.  A.'s)  "crime  of 
adultery."  (23.)  "Tou"  (meaning  G.  G.  A.)  "have  put  the  crown  on  your  offences,  by,  as  long 
as  you  eoold,  denying  them  all.  Tou"  (meaning  G.  G.  A  )  "  have  professed  to  seek  after  truth, 
when  you"  (meaning  G.  G.  A.)  "were  ravening  after  sin.  Tes  !  you"  (meaning  G.  G.  A.)  "are 
an  incontrovertible  proof  that  priests  may  fall  and  friars  break  their  vows.  Tou"  (meaning  G. 
G.  A.)  "are  your  own  witnees.  But,  while  you  need  not  go  out  of  yourself  for  your  argument, 
neither  are  von  able.  With  you  the  argument  begins :  with  yon  too  it  ends :  the  beginning  and 
the  ending  you  are,  both.  When  yon"  (meaning  G.  G.  A.)  "have  shown  yourself,  you  have  done 
your  worst  and  your  all.  Tou"  (meaning  G.  G.  A.)  "are  your  best  argument  and  your  sole. 
Tour  witness  against  others  is  utterly  invalidated  by  your  witness  against  yourself.  Tou" 
(meaning  G.  G.  A.)  *" leave  your  sting  in  the  wound.  Tou"  (meaning  G.  G.  A.)  "can- 
not lay  the  golden  eggs;  for  you"  (meaning  G.  G.  A.)  "are  already  dead."  Which  [*562 
said  fidse,  seandalons,  Ac,  libel  the  said  J.  H.  Newman  did  then  and  there  compose 
and  publish,  to  the  great  damage,  Ac,  of  the  said  G.  G.  Achilli,  in  contempt,  Ac,  against  the 
peace,  Ae, 
Pleas.  1.  Not  guilty.    Issue  thereon. 

2.  (1.)  That,  before  the  said  composing  and  publishing,  Ac,  to  wit,  on  Ist  January,  1830, 
"  and  on  divers  other  days  and  times  before  and  after  that  time,  the  said  G.  G.  A.  had  been  and 
was  an  infidel,  to  wit,  at  Westminster  in  the  county  of  Middlesex."  (2.)  "  That,  before  the  said 
composing  and  publishing  of  the  said  alleged  libel,  to  wit,  on  the  first  day  of  January,  a.  d. 
1830,  and  on  divers  other  days  and  times  between  that  day  and  the  time  of  the  consposing  and 
publishing  of  the  said  alleged  libel,  to  wit,  at  Westminster,"  Ac,  "the  said  G.  G.  A.  was  a  priest 
in  holy  orders  conferred  upon  him  according  to  the  rites  and  ministration  of  the  Church  of  Rome, 
and  professed  himself  to  be  such  priest,  and  undertook  to  exercise  and  perform,  and  did  exercise 
and  perform,  the  fVinctions  and  duties  of  such  priest,  to  wit,  at  Viterbo,  and  at  Capua,  and  at 
Naples,  and  elsewhere  in  parts  beyond  the  seas,  to  wit,  at  Westminster,"  Ac. :  "and,  whilst  the 
said  G.  G.  A.  was,  and  professed  himself  to  be  such  priest,  and  undertook  to,  and  did  exercise 
and  perform  the  said  functions  and  duties  as  aforesaid,  he,  the  said  G.  G.  A.,  did  secretly  aban- 
don and  disbelieve  the  peculiar  doctrines  of  the  Church  of  Rome,  to  wit,  in  respect  of,  amongst 
other  things,  the  character  and  office  and  authority  of  the  priesthood,  the  prerogatives  and  autho- 
rity of  the  Bishop  and  See  of  Rome,  and  the  nature  and  effects  of  the  Sacrament,  the  office  of, 
and  the  reverence  due  to  the  Saints,  the  power  and  authority  of  the  bishops,  the  nature  and 
effcftt  of  indulgences :  and  that  he,  the  said  G.  G.  A.,  at  the  days  and  times  aforesaid,  though 
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outwardly  professing,  in  bis  said  priestly  charaoter  and  fanotions,  to  observe  and  practise  ebastity 
and  pnrity  of  life,  according  to  bis  duty  in  tbat  behalf,  was  privately  guilty  of  eommittiBg^  and 
did  tben  commit,  divers  acts  of  fornication  and  impurity  in  this :  tbat  he,  the  said  Q.  G.  A. 
committed  the  several  acts  of  fornication,  adultery,  and  impurity  hereinafter  mentioned,  whereby 
the  maintenance  and  exercise  of  the  said  priestly  character  and  functions  in  and  by  the  said  (^.  G. 
A.  were  hypocritical ;  and  the  said  G.  G.  A.  was,  by  roaaon  thereof,  a  hypocrite/'  (3.)  ^  that, 
before  the  said  composing,"  ^c,  "  to  wit,  on  the  1st  day  of  January,  a.  d.  1826,  and  on  divert 
other  days  and  times  between  that  day  and  the  time  of  composing,"  Ac,  to  wit,  at  Westminster," 
Ac,  ''the  said  G.  G.  A.  bad  been,  and  was,  a  profligate  under  a  cowl,  to  wit,  in  this :  that  he, 
the  said  G.  G.  A.,  was  then  a  member  of  a  certain  order,  to  wit,  the  order  of  St.  ]>ominic  or 
Friars  Preachers,  in  the  said  Church  of  Rome,  and,  as  such,  had  bound  himself  by  the  vows  of 
chastity,  poverty,  and  obedience;  aad  also,  as  such,  wore  a  certain  cowl  and  habit^  being  the 
cowl  and  habit  usually  worn  by  persons  members  of  the  said  order :  and  that  he,  the  *8aid 
^5631  G.  G.  A.,  whilst  he  was  such  member  of  the  said  Order,  and  wore  the  said  cowl  and 
habit  as  aforesaid,  was  guilty  of  divers  acts  of  profligacy  and  immorality,  to  wit,  of  the 
several  sins  of  fornicaUon  and  impurity  hereinafter  mentioned."  (4.)  "That,  before  the  said 
composing,"  Ac,  "  to  wit,  on  the  1st  day  of  January,  A.  D.  1826,  the  said  G.  G.  A.  had  a  certain 
faculty  or  authority  to  lecture,  and  was  appointed  lecturer  in  parts  beyond  the  seas,  to  wit, 
Viterbo  in  Italy,  to  wit,  at  Westminster,"  Ac :  <'and,  after  the  said  G.  G.  A.  had  been  so  appointed 
lecturer,  and  whilst  he  had  the  said  fsculty  or  authority,  and  before  the  composing,"  Ac,  ''to  wit, 
on  the  day  and  year  last  aforesaid,  to  wit,  at  Westminster  aforesaid,  he,  the  said  G.  G.  A.,  committed 
a  certain  offence,  and  was  guilty  of  certain  misconduct,  for  and  in  respect  of  which  he,  the  said  G. 
G.  A.,  was  then,  and  as  early  as  the  year  of  our  Lord  1826,  deprived  of  his  said  faculty  or  authority 
to  lecture,  to  wit,  by  a  certain  person  then  being  the  General  or  Superior  of  the  said  Order  of  St 
Dominic  or  Friars  Preachers,  to  which  the  said  G.  G.  A.  then  belonged,  to  wit,  one  F.  Yelii, 
whose  Christian  or  first  name  is  to  the  said  J.  H.  N.,  otherwise  than  aa  aforesaid,  unknown : 
but  which  said  offence  and  misconduct  were  then  concealed  and  suppressed  by  the  said  General 
or  Superior,  and  were  and  are  unknown  to  the  said  J.  H.  N.,  although  the  said  J.  H.  N.  has  used 
due  diligence  to  ascertain  the  same"  (5.)  "  That,  before  the  said  composing,"  Ac,  "  to  wit,  on 
the  1st  day  of  January,  A.  d.  1826,  to  wit,  at  Westminster,"  Ac,  "the  said  G.  G.  A.  was  a  friar, 
and  member  of  the  said  Order  of  St  Dominic  or  Friars  Preachers,  and  resided  in  a  convent  of 
that  Order,  to  wit,  the  convent  of  Gradi,  in  parts  beyond  -the  seas,  at  Viterbo  in  Italy  aforesaid : 
and  tbat  it  was  the  duty  of  the  said  G.  G.  A.,  as  such  Friar  and  member  of  the  said  Order,  to 
attend  Divine  service  from  time  to  time  in  the  choir  of  the  church  of  the  said  cooveat,  wherein 
he  so  resided  as  aforesaid,  and  to  avoid  leaving  the  said  convent,  unless  for  necessary  purposes 
or  without  the  permission  of  his  superiors  in  the  said  convent,  and  also  to  avoid  frequent  inter- 
course with  persons  not  belonging  to  such  Order,  and  visits  to  or  at  the  houses  of  such  perMns; 
but  the  said  G.  G.  A.,  before  the  composing,"  Ac,  "to  wit,  on  the  day  aad  year  last  aforessid, 
and  on  divers  other  days  and  times  between  that  day  and  the  time  of  his  quitting  tfie  said  eon- 
vent,  to  wit,  at  Westminster,"  Ac,  "neglected  to  perform  his  said  dnty,  aad  failed,  without  soy 
sufficient  or  proper  excuse,  to  attend  Divine  service  in  the  choir  of  the  said  church,  althongfa 
such  service  was  then,  from  time  to  time,  duly  celebrated  in  the  said  church ;  and  also,  on 
divers  days  and  times  before  the  composing,''  Ac,  "to  wit,  on  the  days  and  times  last  aforesaid, 
during  the  time  in  which  the  said  G.  G.  A.  so  resided  in  the  said  convent  of  Gradi  as  aforesaid, 
he,  the  said  G.  G.  A.,  left  the  said  convent  for  other  than  necessary  purposes,  and  without  the 
permission  of  his  said  superiors  in  the  said  convent,  and  had  frequent  intercourse  with  divers 
persons  not  belonging  to  the  said  Order,  whose  names  are  to  the  said  J.  H.  N.  as  yet  unknown ; 
.  and  which  names  the  said  J.  H.  N.  has  not  *had  the  means  of  ascertaining,  although 
^5641  he  has  used  due  diligence  to  ascertain  the  same ;  and  visited  the  houses  of  those  per- 
sons, to  wit,  at  Viterbo  aforesaid,  and  thereby  neglected  and  violated  his  duty  as  tach 
Friar  and  member  of  the  said  Order  as  aforesaid,  to  wit,  at  Westminster,"  Ac ;  "aad  gave  gene- 
ral and  public  scandal  by  such  his  neglect  aad  violation,  to  wit,  at  Viterbo  aforesaid ;  and  wss 
there  then  generally  and  commonly  reputed,  and  tben  already,  to  wit,  a.  d.  1827,  earned  the 
repuUtion  of  a  scandalous  Friar,  to  wit,  at  Westminster,"  Ac  (6.)  "That,  before  the  ssid 
composing,"  Ac,  "  to  wit,  on  the  1st  day  of  February,  a.  d.  1831,  at  a  place  beyond  the  sets, 
situate  in  the  diocese  of  Viterbo  in  Italy,  to  wit,  at  Viterbo  aforesaid,  to  wit,  at  Westminster," 
Ac,  "  the  said  G.  G.  A.  did  debauch,  seduce,  and  carnally  know  a  certain  young  woman,  to  wi^ 
one  Elena  Valente,  then  being  chaste  and  unmarried,  and  being  of  the  age,  to  wit,  of  eighteen 
years,  and  did  then  and  there,  by  the  means  in  that  behalf  aforesaid,  rob  her  of  her  honoor." 
(7.)  "That  the  said  G.  G.  A.,  before  the  said  composing,"  Ac,  "to  wit,  on  the  day  aad  year  last 
aforesaid,  in  parts  beyond  the  seas,  to  wit,  at  Viterbo  aforesaid,  to  wit,  at  Westminster,"  Ae^ 
"  did  debauch,  seduce,  and  carnally  know  a  certain  other  woman,  to  wit,  one  Rosa  de  Alessta- 
dris,  then  being  chaste  and  unmarried,  and  then  being  of  the  age,  to  wi^  of  twenty-eight  years; 
and  then  and  there,  by  the  means  in  that  behalf  aforesaid,  robbed  her  of  her  honour;  and  after* 
wards,  and  before  the  said  composing  and  publishing  of  the  said  alleged  libel,  to  wit|  on  the  lit 
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dftj  of  September,  ▲.  d.  1833,  at  Viterbo  aforesaid,  to  wit,  at  WestpiiBBter,"  Ac,  ''the  faid  (J^ 
0.  A.  was  found  guilty  of  having  so  debauched,  seduced,  and  oaraally  known  and  robbed  of  her 
honour  the  said  last-mentioned  woman,  to  wit,  upon  due  inquiry  and  examination  in  that  behalf 
held  by  and  before  one  Bishop  Pianetti,  then  being  the  Bishop  of  Viterbo,  and  having  lawful 
jurisdiction  and  authority  in  that  behalf."  (8.)  "That,  before  the  said  composing,''  Ao.,  "to 
wit,  on  the  1st  day  of  July,  a.  d.  1834,  in  parts  beyond  the  seas,  to  wit,  at  Viterbo  aforesaid,  to 
wit,  at  Westminster,"  Ae.,  "  the  said  G.  O.  A.  did  debauch,  seduce,  and  carnally  know  a  certain 
other  woman,  then  being  chaste  and  unmarried,  and  being  of  the  age,  to  wit,  of  twenty-four 
years,  whose  name  is  to  the  said  J.  H.  N.  as  yet  unknown ;  and  whioh  name  the  said  J.  H.  N 
has  not  had  the  means  of  ascertaining,  although  he  has  used  due  diligenoe  to  ascertain  the  same  : 
aad  the  said  G.  G.  A.  did  then  and  there,  by  the  means  in  that  behalf  aforesaid,  rob  the  same 
woman  of  her  honour."  (9.)  "Tbat»  after  the  day  and  year  last  mentioned,  and  before  the  said 
composing,"  Ac,  "to  wit,  on  the  1st  day  of  January,  a»  d.  1835,  and  on  divers  other  days  and 
times,  whilst  the  said  G.  G.  A.  was  resident  at  Viterbo  aforesaid,  to  wit,  in  the  year  last 
aforesaid,  the  said  G.  G.  A.  did,  in  parts  beyond  the  seas,  to  wit,  at  Viterbo  aforesaid,  and  at 
places  in  the  neighbourhood  of  Viterbo  aforesaid,  to  wit,  at  Monteflasooni  and  elsewhere  in 
the  neighbourhood  of  that  place,  to  wit,  at  Westminster,"  Ae.,  "commit  sins  similar  to,  or 
worse  than,  the  said  sins  and  offences  hereinbefore  mentioned :  to  wit,  that  he,  the  *said 
G.  G.  A.,  did  then  and  there  debauch,  seduce,  and  carnally  know  and  rob  of  her  honour  [^565 
a  certain  other  wootan,  then  being  chaste  and  unmarried,  to  wit,  one  Vinoensa  Guerra, 
and  also  a  certain  other  woman,  then  b«in^  ohaste  aad  unmarried,  whose  name  is  to  the  said  J. 
H.  N.  as  yet  unknown,  and  whicn  name  he^  the  said  J.  H.  N.,  has  not  yet  had  the  means  of 
ascertaining,  although  he  has  used  due  diligence  in  that  behalf  for  asceruining  the  same.  And 
that  he,  the  said  G.  G.  A.,  was  afterwards,  in  parts  beyond  the  seas,  to  wit,  at  Rome,  and  in 
and  before  a  certain  Court  there  held,  to  wit,  the  Court  of  the  Holy  Office  or  Inquisition,  found 
guilty  of  the  said  several  offences  of  debauching,  seducing,  and  carnally  knowing  the  said  several 
women  hereinbefore  respectively  above  mentioned,  the  said  Court  being  then  a  court  having 
lawful  jurisdiction  and  authority  to  inquire  into,  and  to  hear  and  determine  the  matters  relatii^ 
to  the  same  oiTenees."  (10.)  "That,  before  the  said  composing,"  Ac,  "on  the  Ist  day  of  Janaary, 
▲.  D.  1835,  the  said  G.  G.  A.,  being  then  a  Friar  and  member  of  the  said  Order  of  St  Dominie 
or  Friars  Preaehers,  in  parts  beyond  the  seas,  to  wit,  at  Capua,  to  wit,  at  Westminster,"  Ae^ 
"did  debaach,  seduce,  and  carnally  know  a  certain  other  woman  then  being  chaste  and  unmsr- 
ried,  whose  name  is  to  the  said  J.  H.  N.  as  yet  unknown,  and  which  name  the  said  J.  B.  K.  baa 
not  been  able  to  ascertain,  although  he  has  used  due  diliginoe  in  endeavouring  to  aseertaia  the 
same ;  and  then  and  there,  by  the  means  in  that  behalf  aforesaid,  robbed  the  same  woman  of 
her  honour."  (11.)  "And  afterwards,  and  before  the  said  composing,"  Ac,  "to  wit,  on  the  1st 
day  of  January,  A.  n.  1840,  in  parts  beyond  the  seas,  to  wit,  at  Naples,  to  wit,  at  Westminster," 
Ac,  "the  said  G.  G.  A.  did  debauch,  seduce,  and  carnally  know  one  Maria  Giovaana  Principe, 
the  daughter  of  a  certain  person,  to  wit,  one  Giuseppe  Principe,  and  being  a  female  child  of  the 
age,  to  wit,  of  fifteen  years,  then  being  chaste  and  unmarried ;  and  then  and  there,  by  the  means 
in  that  behalf  aforesaid,  robbed  her  of  her  honour."  (12.)  "That  the  place  in  which  the  said  G. 
6.  A.  did  commit  one  of  the  said  crimes,  to  wit,  the  debauching,  seducing,  and  carnally  know- 
ing, and  robbing  of  her  honour,  one  of  the  said  women  so  debauched  and  carnally  known  by 
him  at  Viterbo  aforesaid,  and  so  robbed  of  her  honour  as  aforesaid,  to  wit,  the  said  Rosa  do 
Aleasandris,  was  and  is  the  sacristy  of  a  certain  church,  to  wit,  the  church  of  Gradi,  at  Viterbo 
aforesaid;  and  that  the  day  on  which  the  said  G.  G.  A.  committed  another  of  the  Said  crimes, 
to  wit,  the  debauching,  seducing,  and  carnally  knowing,  and  robbing  of  her  hononr,  the  said 
female  child  so  debauched,  seduced,  and  earnally  known  by  him  at  Naples  as  aforesaid,  and  so 
robbed  of  her  honour  as  aforesaid,  was  in  fact  Good  Friday,  to  wit,  in  the  said  year  of  our  Lord 
1840  aforesaid."  (13.)  "That  afterwards,  and  before  the  said  composing  aad  publishing  of  the 
said  alleged  libel,  to  wit,  on  the  1st  day  of  January,  a.  d.  1S41,  and  on  divers  other  days  and 
times  between  that  day  and  the  time  of  the  composing,"  Ac,  "the  said  Q.  G.  A.,  being  then  a 
priest  in  holy  orders,  of  the  Church  of  *Rome,  in  parts  beyond  the  seas,  to  wit,  at  Rome, 
Capua,  Naples,  and  Malta,  to  wit,  at  Westminster,"  Ac,  "did  speak  aad  teach  against  [^566 
the  truth  of  divera  doctrines  of  the  Catholic  faith,  to  wit,  the  doctrines  of  the  Eucharist, 
of  Confession,  and  Absolution,  and  also  against  the  validity  aad  sanctity  of  vows  taken  and 
entered  into  by  members  of  religious  orders  and  professions  in  the  Church  of  Rome :  and  tha 
said  G.  G.  Achilli  did  also,  then  and  there,  speak  and  teach  against  the  laws  of  morality,  to  wit, 
the  moral  obligation  of  -Jhastity  and  eontinence ;  aad  did  then  and  thera  allege  and  teach  that 
fornication  and  «ichasfity  were  not  sinfUl  or  unlawful ;  and,  by  so  spanking  and  teaching,  the 
said  G.  G.  A.  did  then  pervert  certain  peraons,  to  wit,  one  Luigi  de  Sanctis,  aad  one  Fortunate 
Baceares,  the  said  Rona  de  Alessandris,  the  said  Elena  Valente,  and  the  said  Maria  Giovanna 
Principe,  who  had  previously  believed  such  doctrines,  and  obeyed  such  laws,  f^m  their  said 
VOL.  I.— 46  >  2  G  2  B.  4  B. 


M6  RBOINA  V.  NEWTON.    H.T.1853. 

Wlief  and  obedience."  <14.)  '<Thftt»  before  the  said  eonpodng/'  Ac,  "to  wit,  on  the  2d  day  el 
July  in  the  year  of  our  Lord  1843,  in  parte  beyond  the  seae,  to  wit,  at  Corfb,  to  wil»  at  W«it- 
■tinster,"  Ae.,  "the  said  O.  O.  A.  sedaoed,  debaoohed,  and  eamally  knew,  and  thereby  made 
fkitblese  to  her  hasband,  one  Marianna  Crissaffi,  then  being  the  lawful  wife  of  one  Nieolo  Gura- 
none,  a  tailor  by  trade;  and  afterwards,  to  wit,  on  the  lat  day  of  Aagust,  a.  d.  1843,  and  on 
divers  other  days  and  times  between  that  day  and  the  time  of  the  composing,"  Ac,  "to  wit,  at 
Corfu  aforesaid,  to  wit,  at  Westminster,"  Ac.,  "the  said  G.  G.  A.  did  live  pablicly  and  eobtbit 
with,  and  eamally  know  and  eommit  adultery  with  one  Albina,  then  being  the  lawful  wife  of 
one  Vinoenso  Coriboni,  who  then  ezereised  and  carried  on  the  trade  or  profession  of  a  cbonu 
singer :  and  then  and  there  publicly  eohabited  in  adulterous  intercourse,  and  travelled,  with  the 
said  Albina,  so  then  being  the  wife  of  the  said  Vlncento  Coriboni,  to  wit,  fh>m  Corfu  to  the 
Island  of  Zante."  (15.)  "That  afterwards,  and  before  the  said  composing,"  ^c,  "to  wit,  on  (he 
1st  day  of  Bfay,  i.  d.  1848,  and  for  a  certain  period,  to  wit,  the  period  of  twelve  months  before 
that  day,  the  said  O.  G.  A.  held  a  certain  oflce,  to  wit,  the  office  of  Professor  of  Theology,  ia  a 
certain  Protestant  College,  to  wit,  8t  Julian's  College,  esUblished  in  parts  of  Her  Mejesty's 
Dominions  beyond  the  seas,  to  wit,  at  Malta,  t4>  wit,  at  Westminster,"  Ac,  "and,  during  the 
same  period,  did  there  commit  the  offence  of  hindering  and  frustrating  an  investigation  then 
pending  before  certain  officers  of  the  said  college,  to  wit,  one  Mr.  Hadfield  and  one  Mr.  Brien, 
concerning  charges  of  fornication  and  other  gross  immorality  against  certain  persons,  to  wit, 
•ne  Fortunate  Saccares  and  one  Pietro  Leonini,  then  resident  and  employed  in  the  said  college 
{and  in  which/said  charges  the  said  G.  G.  Aehilli  was  also  implicated),  by  sending  away  the 
said  Fortunate  Saccares  from  Malta  aforesaid,  to  wit,  to  Sicily,  before  the  said  investigation  was 
conelnded,  and  for  the  purpose  of  hindering  and  frustrating  the  said  investigation,  and  of  aiding 
and  abetting  the  said  Fortunate  Saccares  in  eluding  and  friistrating  the  said  investigation,  and 

thereby  ^endeavouring  to  suppress  and  stifle  the  said  charges.  And  thereupon  after- 
*567]  wards,  and  before  the  said  composing,"  Ac,  "to  wit,  on  the  day  and  year  last  aforesaid, 

certain  persons,  to  wit,  Anthony  now  Earl  of  Shaftesbury,  then  commonly  called  Lord 
Ashley,  and  others,  being  persons  then  acting  as  a  committee  of  superintendence  over  the  said 
College,  and  being  the  lawful  authorities  in  that  behalf,  did  dismiss  the  said  G.  G.  A.  from  hit 
said  office  of  professor ;  and  the  said  G.  G.  A.  was  then  dismissed  from  his  said  office  by  the  said 
last- mentioned  persons,  as  well  for  and  on  account  of  the  said  offence  of  hindering  and  fruitiaV 
ing  the  said  investigation,  as  for  other  offences,  to  wit,  the  said  several  acts  of  sin,  fornication, 
and  immorality  hereinbefore  mentioned ;  but  which  the  said  last-mentioned  persons,  so  bein^: 
such  committee  and  authorities  as  aforesaid,  were  then  unwilling  to  state  or  describe,  and  which 
they  have  hitherto  forborne  to  state  or  describe,  and  cannot  get  themselves  to  describe  specifi* 
eally."  (16.)  "That,  before  the  said  composing,"  Ac,  "to  wit,  in  the  several  years  of  oor  Lord 
1847,  1850,  and  1851,  the  said  G.  G.  A.  being  resident  in  London,  did  then,  to  wit,  on  the  lit 
day  of  May  in  the  several  years  last  aforesaid,  and  on  divers  other  days  whilst  he  so  resided  h 
London,  to  wit,  at  Westminster,"  Ac,  "wickedly  attempt  to  seduce  and  debauch  one  Harriett 
Harris,  then  being  chaste  and  unmarried,  and  did  also  then  and  there  behave  and  conduct  bin- 
self  lewdly  and  Indecently,  as  well  towards  the  said  Harriett  Harris  as  also  towards  certain  other 
women,  to  wit,  one  Jane  Legg,  and  one  Sarah  Wood,  and  one  Catheriue  Ck>nnan,  and  one 
Mademoiselle  Fortay;  and  that,  by  reason  thereof,  and  of  the  said  several  other  matters  keren- 
before  above  set  forth,  the  said  G.  G.  A.  was  guilty  of  extraordinary  depravity,  and  was  and  it 
the  scandal  of  Catholicism  by  his,  the  said  G.  G.  A.'s  extraordinary  depravity  so  by  him  exhi- 
bited and  practised  as  aforesaid."  (17.)  "That,  before  the  said  composing,"  Ac,  "to  wit, on 
the  said  several  days  and  times  aforesaid,  to  wit,  at  Westminster,"  Ac,  "  the  said  G.  G.  A.  hsd 
been  and  was  a  profligate,  to  wit,  by  the  commission  of  the  said  several  acts  of  profligacy  sad 
immorality  hereinbefore  above  mentioned,  and  also  had  been  and  was  an  unbeliever  and  a  hypo- 
crite." (18.)  "That,  before  the  said  composing,"  Ac,  "during  the  oonventnai  life  of  the  said 
G.  G.  A.,  whilst  he  was  an  inhabitant  of  the  said  oonvent  of  Gradi,  at  VitertM  in  Italy,  to  wit, 
A.  D.  1836,  to  wit,  at  Westminster,"  Ac,  "he,  the  said  G.  G.  A.  did,  from  time  to  time,  and  cod- 
linually,  absent  himself  from  the  choir  of  the  church  of  the  said  convent  during  the  times  of 
the  performing  of  Divine  service  therein,  In  the  manner  hereinbefore  in  that  behalf  mentioDed, 
and  was  a  frequenter  of  private  houses,  contrary  to  the  rules  and  discipline  of  the  said  Order  of 
St  Dominic  or  Friars  Preachers;  and  had,  by  reason  thereof,  been  observed  by,  and  given 
offence  to  divers  lay  persons  not  members  of  the  said  Order,  whose  names  are  to  the  said  J.  H. 
Newman  unknown,  although  he  has  used  due  diligence  in  endeavouring  to  ascertain  the  same; 
and  caused  public  scandal  in  the  manner  hereinbefore  in  that  behalf  mentioned  as  aforesaid." 

(19.)  "  That,  before  the  said  composing,"  *Ac.,  "to  wit,  on  the  16th  day  of  June,  ▲.  o. 
*568]  1841,  in  parte  beyond  the  seas,  to  wit,  at  Rome,  to  wit,  at  Westminster,"  Ac,  "by  the 

judgment  and  consideration  of  a  certain  Bcdesiastieal  Court  there,  to  wit»  the  Court  of 
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the  Holy  OiBee  or  Inqouition,  boing  a  ooari  hariDg  lawful  jari»diotioii  aod  authority  in  thai 
behalf,  the  said  O.  G.  A.  wae  for  ever  snipoDded  from  the  eelebration  of  maM,  and  diaabled  from 
any  euro  or  direelion  of  toulf ,  and  from  preaching  and  hearing  oonfeieionsi  and  from  exereising 
his  eacerdolal  oflee."  (2Q.)  «<That»  before  the  Mid  eompoeing,"  Ac,  "and  after  the  said  G.  G. 
A.  had  eo  debaaebed  and  carnally  known  and  robbed  of  her  honour  the  said  young  woman 
Bamffd  Rosa  de  Alessandris,  so  debauched  and  carnally  known  and  robbed  of  her  honour  by  him 
ai  Viterbo  as  aforesaid,  of  the  age  of  twenty-eight  years,  to  wit»  on  the  1st  day  of  September,  &■ 
the  year  of  our  Lord  1888,  to  wit,  at  Viterbo  aforesaid,  to  wit»  at  Westminster,'*  Ac,  ''the  said 
G.  G.  A.  wae  obliged  to  giro  a  large  sum  of  money,  to  wit,  the  sum  of  fifty  seudi,  being  a  sum 
•qual,  in  the  current  coin  of  this  realm,  to  a  certain  large  sum,  to  wit,  the  sum  of  £10 ;  and  the 
•aid  sum  wae  then  giren  by  the  said  G.  G.  A.  io  the  father  of  the  said  laet-menttoned  young 
woman  as  hush-money,  and  by  way  of  compensation  for  the  injury,  damage,  and  loss  of  services 
to  the  said  father  by  reason  of  the  said  last-mentioned  young  woman  haTing  been  so  debauched 
and  eania^y  known  and  robbed  of  her  honour  by  the  said  G.  G.  A.  aa  aforesaid.  And  that,  in 
and  by  the  official  reports  and  documents  of  and  belonging  to  the  officers  of  police  at  Viterbo 
aforeeaid,'  it  was  and  is  reported  and  declared  that  the  said  G.  Q.  A.  had  so  given  the  said  money 
aa  such  hneh-aMnej  to  the  said  father  of  the  said  last-mentioned  young  woman  as  aforesaid,' 
(21.)  "That,  before  the  composing,"  Ac,  "to  wit,  on  the  1st  d^  of  January,  A.  D.  1889,  to  wit, 
at  Westminster,"  Ac,  "in  and  by  a  certain  official  document  or  report  of  the  officers  of  police  at 
Mnptaris  Hriyv  tmA  bekig  amnngst  the  archives  and  documents  of  the  said  Neapolitan  police, 
the  said  G.  G.  A.  was  reported  and  declared  W  ha  known  for  habilnal  inoontineaey,  to  wit,  at 
Haples  aforesaid,  to  wit,  at  Westminster  aforesaid."  (22.)  '«Ihat,  afler  the  said  G.  G.  A.  had 
■o  debauched  and  carnally  know^  and  made  faithless  to  her  husband  tha  said  Marianna  Crissafl, 
•o  being  the  wife  of  the  said  Nicolo  Garamone,  a  tailor  as  aforesaid,  and  befbra  the  said  eompos- 
iog,"  Ac,  "to  wit,  on  the  3d  day  of  July,  a.  n.  1848,  to  wit,  at  Westminster,"  Ac,  "the  name 
of  the  said  G.  G.  A.  came  before  the  civil  tribunal  at  Corfu  aforesaid,  for  and  in  respect  of  the 
•aid  csime  of  adultery,  that  is  to  say,  that  the  said  Nicolo  Garamone  did,  at  Corfu  aforesaid,  by 
ana  Antanio  Capello^  hie  advocate  hi  that  behalf,  present  to  the  civil  tribonal  of  the  first  instance 
there  sitting  a  petition  in  writing,  whereby  the  said  Nicolo  Garamone  prayed  that  a  certain 
ether  petition,  before  then  presented  to  the  said  tribunal  by  the  said  Marianna  Crissaffi,  his  wife, 
and  praying  for  alimony  to  be  by  the  said  Nicoto  Garamone  paid  to  the  said  Marianna  his  wife, 
should  be  rijeeted  as  unfounded  and  untenable,  on  divers  grounds  therein  ennmeiated,  and, 
*amoagsi  other  things,  the  said  Nicolo  Garamone  did,  in  and  by  his  said  petition, 
allege  that  the  said  Marianna  had  been  unfaithful  to  her  conjugal  duty  by  reason  of  r*569 
the  aald  erime  of  adultery  so  committed  by  the  said  G.  G.  AehlUi  aaafereeaid,  and  did 
therein  and  thereby  propose  to  prove  tho  same  by  sofficient  and  lawfU  witnesses  in  that  behalf." 
(23.)  "That,  before  the  composing,"  Ac,  "to  wit,  on  the  1st  day  of  January,  a.  d.  1850,  and  on 
divers  other  days  and  times,  to  wit,  at  Westminster,"  Ac,  "he,  the  said  G.  G.  A.,  although 
knowing  himself  to  have  been  guil^  of  the  several  offences  afbresald,  did  deny  them  and  all 
of  them,  and  declare  that  he  wae  not  guilty  thereof,  and  that  he,  the  said  G.  G.  A.,  at  the  said 
times  when  he  committed  the  said  several  off'ences  as  aforesaid,  and  thereby  was  in  fact  ravening 
aAar  ein,  did  profess  and  pretend  to  be  seeking  nfler  truth ;  and  that,  by  reason  of  the  said 
several  oienees  so  committed  by  him  as  aforesaid,  he,  the  said  G.  G.  A.,  was  and  is  a  proof  that 
pfiests  may  fall  and  friars  break  their  vows ;  and  that,  by  reason  and  in  oonsequencc  of  his  said 
offoneesi,  he,  the  said  G.  G.  A.,  was  and  b  unfit  and  unworthy  to  be  believed  and  credited  in 
reepeet  of  the  charges  and  allegations  by  him  made  against  the  doctrinee  and  discipline  of  the 
Chureh  of  Rome,  and  the  persons  professing  or  adhering  io  the  same,  to  wit,  at  Westminster," 
Ac  "And  so  the  said  J.  H.  N.  says  that  the  said  alleged  libel  consiste  of  allegations  true  in 
suhetancs  and  In  fhct,  and  of  fair,  just,  and  reasonable  comments  thereon.  And  the  said  J.  H. 
N.  f^yrthor  says  that,  at  the  said  time  of  the  said  eompodng,"  Ac,  "io  wit,  at  Westminster,"  Ac, 
**i%  wae  for  the  public  benefit  that  the  matters  in  the  said  alleged  libel  oontained,  and  therein 
charged  agidnst  the  said  G.  G.  A.,  should  be  published :  because  he  says,"  Ac.  The  plea  then 
allegad,  In  substance,  that  public  discussions  had  been  held  in  England  on  matters  of  controversy 
bstwestt  the  churches  of  England  and  Rome,  "with  respect  to  which  It  wae  of  public  importance, 
and  for  the  public  benefit,  that  the  truth  should  be  known :"  and,  inasmuch  as  G.  G.  A.  took  a 
prominent  part  in  these  discussions,  and  his  opinion  and  testimony  was  by  many  appealed  to 
and  relied  on  as  those  of  a  person  of  character  and  respectability,  it  wae  necessary,  for  the  pur- 
poses of  more  efcctually  examining  and  ascertaining  the  truth,  that  the  matters  contained  in 
the  alleged  libel  should  be  known  in  order  that  it  might  appear  that  his  opinion  and  testimony 
were  not  deserving  of  credit,  by  reason  of  his  misconduct  in  respect  of  the  matters  charged 
against  him.  That  he  had  endeavoured,  by  public  teaching,  to  excite  bad  feeling  against  the 
persons  profsssing  the  Roman  Catholic  religion;  and  it  became  important  and  conducive  to 


569  RB6INA  v,  NEWMAN.    H.  T.  185S. 

diminiBhing  ineli  bad  feeling  that  the  matters  charged  shoiild  be  known.  That  he  had  reprt- 
lented,  both  in  pablio  and  private,  that  he  was  innocent  of  the  crimes  and  misconduct  so  eom- 
ttitted  by  him,  and  was  injnred  by  the  foreign  ecclesiastical  anthorities  in  respect  to  those 
matters,  and  liad  been  peneented  by  the  Roman  Catholic  Chnrch,  and  was  a  martyr,  on  aocoant 
of  his  religions  opinions;  and  that  he  was  eodeaTonriog,  and  was  likely  to  obtain  credit  and 
assistance  fh>m  *Her  M^esty's  subjects  by  reason  of  their  being  ignorant  of  bis  nis- 
^5701  conduct ;  and  it  was  of  pnblie  importance  and  for  the  pablic  benefit  that  his  miscondod 
should  be  known.  "And  so  the  said  J.  H.  X.  says  that  he  composed  and  pnblbhetf 
'  the  said  alleged  libel,  as  in  the  said  information  mentioned,  as  he  lawfully,**  Ac.    Verificataoa. 

Replication.    That  the  said  J.  H.  K.,  of  his  own  wrong,  and  without  the  cause  in  the  said 
leoond  plea  alleged,  composed,  Ac.    Conclusion  to  the  oonntry. 
Issue  thereon. 

'  On  the  triftl,  before  Lord  Campbbll,  G.  J.,  at  the  Middlesex  sittings 
after  last  Trinity  term,  the  publication  of  the  libel  was  proved  on  the 
part  of  the  proseoation.  On  the  part  of  the  defimdant  no  erideneewas 
offered  on  the  first  issue :  but  evidence  was  offered  in  support  of  several 
of  the  imputations  (including  that  marked  19),  contained  in  the  second 
plea:  but  as  to  some  of  the  imputations  (more  particularly  specified  in 
the  judgment  of  the  Court)  no'  evidence  was  offered  for  the  defence.  In 
reply,  evidence  was  given  in  answer  to  some  of  the  imputations;  and 
Dp.  Achilli,  who  was  examined,  denied  the  truth  of  each,  as  far  as  the 
facts  were  within  his  knowledge,  (a)  It  was  admitted  that,  if  the  impu- 
tations were  true,  the  publication  was  for  the  public  benefit.  The  jury 
found  that  the  charge  numbered  19  was  proved,  but  that  no  other  charge 
was  proved.  The  Lord  Chief  Justice  then  directed  a  verdict  to  be 
entered  generally  for  the  Crown  on  both  issues,  adding  that  he  should 
..  report  the  finding  of  the  jury  to  the  Court. 

In  kst  Michaelmas  term.  Sir  A.  J.  £,  OoelAum  obtained  a  rule  I^si 
^f,„^  1  ^^^  ^  ^^^  ^^^^^'  ^°  ^^^  ground  {b)  *that  the  verdict  was  against  the 
-'  weight  of  evidence.     In  this  term,(c) 

Sir  F.  Therigery  Sir  F.  Kelly^  and  T.  F.  Ellis  showed  cause.— It  is 
'  not  suggested  that  there  was  evidence  upon  which  the  jury  could  have 
found  that  all  the  charges  were  proved ;  the  justification  therefore  fails; 
and  the  verdict  must  stand  for  the  Crown,  as  it  must  have  done  even 
had  the  jury  found  in  the  defendant's  favour  as  to  all  the  charges  on 
which  evidence  was  offered  for  the  defence.  There  can  be  a  new  trial 
only  where  ground  is  shown  for  believing  that  the  issue  ought  to  have 
been  otherwise  found.  The  Court  may  in  the  present  case  examine  the 
evidence  in  order  <«  to  consider  whether  the  guilt  of  the  defendant  is 
aggravated  or  mitigated  by  the  said  plea,  and  by  the  evidence  given  to 
prove  or  to  disprove  the  same ;"  stat.  6  &  7  Vict.  c.  96,  s.  6 ;  but  the 
finding  of  the  jury  is  immaterial  for  this.  If  no  evidence  had  been 
offered  in  reply,  the  prosecutor  might  have  claimed  the  verdict,  admitting 

(a)  lie  stated  thnt  the  judgment  of  the  Inquisition^  of  whieh  oTidenee  wai  giren  nt  the  tnel. 
had  never  been  oommanioated  to  him. 

(6)  For  a  point  a«  to  which  the  rule  wae  refused,  see  Regina  «.  Newman,  ante.  |k  268. 

(e)  The  case  was  argued  on  January  20th,  Sist,  and  22d.  BeA>N  Lord  Oajipmli,  C.  in 
Ooumiooi,  WiOHTMAif,  and  'Abim,  Ji. 
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the  truth  of  the  impatations  a8  to  which  evidence  was  offered :  and  then' 
the  only  question  for  the  Court  would  hare  been,  how  far  the  guilt  of • 
publishing  charges  which  could  not  be  supported  was  mitigated  by  the 
defendant  baring  published  other  charges  which  were  true.  But,  further, 
the  findings  were  right,  upon  the  evidence.  (The  argument  as  to  this 
is  omitted.) 

Sir  A*  J.  E.  OaelAum^  Attorney  •General,  Wilkinij  Serjeant,  Bram- 
fpettj  Jo$eph  Addu^n^  and  Badehgfy  contri.-*If  the  argument  on  the 
other  ude  be  correct,  "'the  prosecutor  was  bound  to  take  the  ri^rnA 
course  supposed;  he  should  have  claimed  the  verdict  without  '- 
going  to  the  jury*  He  cannot  be  permitted  to  ask  the  jury  for  a  ver-' 
diet,  and  then  insist  on  retaining  it,  whether  right  or  wrong,  on  the> 
ground  that  it  is  immaterial  what  the  findings  are.  The  plea  and  thei 
issue  should  be  taken  distributively :  the  defendant  is  entitled  to  have 
the  parts  which  are  found  for  him  entered  on  the  postea ;  and,  that 
being  so,  he  is  entitled  to  a  new  trial  if  any  of  the  findings  cannot  be 
supported.  The  least  that  can  be  said  of  the  verdict  is  that  it  will  to 
some  extent  assist  the  discretion  of  the  Court  in  apportioning  the  punish*, 
ment.  If  so,  and  the  verdict  is  erroneous,  it  ought  not  to  stand.. 
(The  argument  as  to  the  weight  of  evidence  is  omitted.) 

Our,  adv.  wUt. 

Lord  CiiMPBSLL,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  in  this  case  the  rule  for  a  new  trial  ought' 
to  be  discharged.  The  defendant  has  pleaded  two  pleas  to  the  infer* 
mation :  and  we  think  that  on  both  pleas  the  verdict  must  stand  lEdr  the 
prosecutor. 

The  defendant  having  admitted  the  publication  of  the  libel,  and  that 
it  contains  defamatory  charges  against  the  prosecutor,  there  is  no 
defence  under  the  plea  of  Not  guilty. 

The  application  to  the  Court  rests  upon  the  finding  ef  the  jury  respect* 
ing  the  2d  plea,  which  alleges  the  truth  .of  the  matters  charged  ia  the 
libel  against  the  prosecutor,  and  that  it  was  for  the  public  benefit  that> 
the  said  matters  charged  should  be  published.  This  plea  is  framed 
upon  the  recent  statute,  6  &  7  Vict.  c.  96,  '*'s.  6.    Before  that 


enactment  the  truth  of  the  charges  contained  in  a  libel  was  no 
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defence  to  an  indictment  or  criminal  information  for  publashiiig  it.  The 
truth  could  not  be  given  in  evidence  under  a  plea  of  Not  guilty ;  and 
no  special  justification  on  the  ground  of  truth  could  be  pleaded.  It  was 
even  said  that  <<  the  greater  the  truth  the  greater  the  libel."  The  Legis- 
lature, thinking  that  such  a  maxim  misapplied  brought  discredit  pn  the 
administration  of  justice,  and  that,  under  certain  guards  and  modifica- 
tions, the  truth  of  the  charges  might  advantageously  be  inquired  into, 
and  might  be  permitted  to  constitute  a  complete  defence,  passed  the 
statute  referred  to.  But  this  statute  provides  that,  <<to  entitle  the 
defendant  to  give  evidence  of  the  truth  of  such  matters  charged  as  a 
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defence  to  siieh  radiotment  or  information  it  shall  be  necessary  for  tbe 
defendant,  in  pleading  to  the  said  indictment  or  information,  to  allege 
the  truth  of  the  said  matters  charged/'  «« and  farther  to  allege  that  it 
was  for  the  public  benefit  that  the  said  matters  charged  should  be  pub- 
lished ;"  «« to  which  plea  the  prosecntor  shall  be  at  liberty  to  reply 
generally,  denying  the  whole  thereof."  Thus  it  is  quite  clear  that,  when 
the  prosecutor  has  replied,  to  such  a  plea,  that  the  defendant  wrong- 
fully published  the  libel  without  the  cause  alleged,  and  issue  has  been 
joined  upon  this  replication,  the  prosecutor  is  entitled  to  a  rerdict 
unless  the  defendant  proves,  to  the  satisfaction  of  the  jury,  the  truth 
of  all  the  material  allegations  in  the  plea.  The  only*  function  allotted 
to  the  jury  is  to  say  whether  the  whole  plea  is  proved  or  not.  If  they 
find  that  it  is,  the  defendant  is  acquitted.  If  they  think  that  it  is  not, 
they  are  to  declare  that  the  defendant  wrongfully  published  the  libel 
^VTATi  ^^^^^^^  ^^®  cause  alleged ;  and  he  is  convicted.  The  jury  are 
-'  *then  functi  officio ;  and  the  Legislature  did  not  contemplate  that 
any  question  would  be  put  to  them  as  to  how  much  of  the  plea  was 
proved,  if  the  whole  was  not  proved ;  for,  without  proof  of  the  whole, 
a  conviction  must  take  place,  to  be  followed  by  a  sentence.  Neverthe- 
less, the  Legislature  wisely  thought  that,  although  under  such  circnm- 
stances  sentence  must  be  passed,  the  just  measure  of  punishment  may 
materially  depend  upon  the  unsuccessful  plea  of  justification  and  the 
evidence  given  under  it.  In  some  cases,  the  defendant  may  maliciously 
plead  such  a  plea,  when  he  has  no  substantial  evidence  to  support  it ;  or 
he  may  try  to  support  it  by  false  evidence.  On  the  other  hand,  he  may 
have  had  reasonable  ground  for  believing  that  he  could  prove  the  whole 
of  it ;  and  he  may  have  adduced  sincere  witnesses  to  substantiate  a  part 
of  it,  while  without  default  of  his  own  a  material  part  of  it  is  not  sub- 
stantiated by  legal  proof.  Where  there  has  been  a  conviction  after  a  plea 
of  justification,  what  course  is  to  be  followed,  so  that  justice  may  be  done, 
and  a  due  measure  of  punishment  meted  out  according  to  the  real  guilt  of 
the  defendant  ?  It  is  quite  clear  that  the  Legislature  refers  everything  to 
the  Court  alone  after  the  finding  of  the  jury  upon  the  question,  whether 
the  whole  plea  is  proved ;  for  it  has  enacted  «<  that  if  after  such  plea 
the  defendant  shall  be  convicted  on  such  indictment  or  information  it 
shall  be  competent  to  the  Court,  in  pronouncing  sentence,  to  consider 
whether  the  guilt  of  the  defendant  is  aggravated  or  mitigated  by  the 
said  plea,  and  by  the  evidence  given  to  prove  or  to  disprove  the  same/* 
Such  being  the  existing  law  upon  the  subject,  let  us  apply  it  to  the 
present  case.  The  defendant's  plea  of  justification  complies  fully  with 
^--.^  the  conditions  of  the  ^statute ;  for  it  alleges  the  truth  of  all  the 
-'  criminatory  matters  charged  in  the  libel  (amounting  to  twenty- 
three  distinct  charges),  and  further  alleges  that  it  was  for  the  public 
benefit  that  all  the  said  matters  charged  should  be  published.  The 
prosecutor  replied,  denying  the  whole  of  the  plea ;   and  thereupon  a 
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single  iasae  was  joined.  After  much  evidence  had  been  given  on  both 
aides,  the  jury  expressed  an  opinion  that  only  one  of  the  charges 
mentioned  in  the  plea  was  proved  to  their  satisfaction ;  and,  as  to  the 
issue  joined  on  this  plea,  the  verdict  was  accordingly  entered  for  the 
prosecutor. 

The  counsel  for  the  defendant,  in  arguing  the  rule  for  a  new  trial, 
hardly  found  any  fault  with  the  opinion  expressed  by  the  jury  as  to  a 
considerable  number  of  the  charges  mentioned  in  the  plea,  several  of 
these  being  of  a  very  grave  nature :  such  as  the  7th,  that  the  prosecu- 
tor did  at  Yiterbo  <<  debauch,  seduce,  and  carnally  know"  (<  Rosa  de 
Alessandris,  then  being  chaste  and  unmarried,"  ««and  then  and  there" 
((robbed  her  of  her  honour ;"  and  that  he  <«  was  found  guilty  of  having 
80  debauched,  seduced,  and  carnally  known"  her,  and  robbed  her  of 
her  honour,  before  Bishop  Pianetti,  the  Bishop  of  Yiterbo.  So  the  8th 
charge,  that  the  prosecutor  <<  did  debauch,  seduce,  and  carnally  know 
a  certain  other  woman,  then  being  chaste  and  unmarried,"  whose  name 
the  defendant  was  unable  to  ascertain ;  and  that  he  also  robbed  this 
woman  of  her  honour.  So  the  9th  charge,  that  the  prosecutor,  « at 
Monte  Fiasconi  and  elsewhere  in  the  neighbourhood  of  that  place,"  did 
(( commit  sins  similar  to,  or  worse  than,  the  said  sins  and  offences  here- 
inbefore mentioned."  So  tUe  10th  charge,  that  the  prosecutor,  <<  being 
then  a  Friar  and  member  of  the  order  of  St.  Dominic,"  <<at  Capua," 
<<  did  debauch,  seduce,  and  ^carnally  know  a  certain  other  womaB-^f..>. 
then  being  chaste  and  unmarried,"  whose  name  is  unknown  to  z, 
the  defendant,  and  robbed  her  of  her  honour.  So  also  in  the,  15th 
charge,  that  the  prosecutor  had  been  dismissed  from  the  college  at 
Malta  (among  other  things)  for  offences  which  the  authorities  were 
<(  unwilling  to  state  or  describe,  and  which  they  have  hitherto  forborne 
to  state  or  describe,  and  cannot  get  themselves  to  describe  specifically." 
So  the  20th  charge,  that,  after  the  prosecutor  had  so  debauched  and 
carnally  known  and  robbed  of  her  honour  the  said  Rosa  de  Alessandris, 
he  «<  was  obliged  to  give  a  large  sum  of  money"  <(  to  the  father  of  the 
said  last*mentioned  young  woman  as  hush-money,  and  by  way  of  com- 
pensation for  the  injury,  damage,  and  loss  of  services  to  the  said  father," 
and  that,  by  the  reports  and  documents  of  the  police  at  Yiterbo,  it  was 
declared  that  the  prosecutor  «« had  so  given  the  said  money  as  such  hush- 
money."  So  the  21st  charge,  «<  that  in  and  by  a  certain  official  docu* 
ment  or  report  of  the  officers  of  police  at  Naples  in  Italy,  and  being 
amongst  the  archives  and  do^suments  of  the  said  Neapolitan  police/* 
the  prosecutor  <«was  reported  and  declared  to  be  known  for  habitual 
incontinency." 

In  support  of  some  of  these  charges  no  evidence  whatever  was  offered ; 
and  the  jury  were  clearly  justified  in  finding  that  they  were  not  esta* 
blished.  There  is  no  affidavit  or  suggestion  that  any  further  evidence 
could  be  given  in  support  of  them ;  and  it  is  admitted  that,  if  a  new 
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trial  were  granted,  the  verdict  of  the  jar j  most  still  be  that  the  defend* 
ant  published  the  libel  without  the  cause  alleged  by  him  in  his  plea  of 
justification :  so  that,  being  again  convicted,  he  must  again  be  brought 
up  to  receive  the  sentence  of  the  Court. 
^r-pjfrn      The  defendant's  counsel  confine  their  complaint  of  *the  opinion 

^  expressed  by  the  jury  to  some  of  the  charges  against  the  prose* 
eutor.  These  are  oertainly  of  a  very  heinous  character :  partacolarly 
the  6th,  for  the  seduction  of  Siena  Valente  at  Viterbo ;  the  11th,  for 
the  seduction  of  Maria  Principe  at  Naples ;  the  14th,  for  adultery  with 
the  wife  of  Garamone,  and  the  wife  of  Goriboni  at  Corfu ;  and  the  16th 
charge,  for  illicit  intercourse  with  Harriett  Harris,  Jane  Legg,  Sarah 
Wood,  and  Catherine  Goman,  in  England.  It  has  been  very  power<» 
fully  argued  that,  with  respect  to  all  these  cases,  the  jury  were  wrong 
in  saying  that  the  charges  were  not  proved,  and  that  another  jury 
would  oome  to  a  difierent  conclnaion. 

Even  if  we  should  be  of  opinion  that,  with  respect  to  any  one  or  to 
all  of  these  charges,  the  evidence  greatly  preponderated  against  the 
prosecutor,  we  conceive  that  we  oouid  not  with  propriety  set  the  verdict 
aside  and  grant  a  new  trial.  The  only  argument  used  at  the  bar  which 
would  lead  to  a  different  conclusion  was,  that  the  plea  may  be  considered 
diatributive^  and  that  the  jury  were  entitled  to  find  a  verdict  ta  be 
entered  on  the  record  for  the  defendant  on  any  part  of  the  libel,  covered 
by  a  corresponding  part  of  the  justification,  which  they  find  to  be  proved; 
But  this  argument  proceeds  on  a  fallacious  assumption.  It  has  uniformly 
been  held  that,  even  in  a  civil  action  for  a  libel,  the  plea  of  justification 
is  one  and  entire.  It  raises  only  one  issue ;  and,  unless  the  whole  plen 
is  proved,  that  issue  must  be  found  for  the  plaintiff;  Some  difference 
of  opinion  has  prevailed  as  to  how  far  a  partial  proof  of  the  justifica- 
tion ought  to  operate  in  reduction  of  damagee :  but  all  authorities' agree 
that  there  caa  be  no  partial  finding  for  the  defendant  on  the  ground 
that  the  justification  is  partially  established.  In  a  criminal  prosecution 
*^7R1  ^^  ^  '^'^^  ^^^  ^liberty  been  given  by  the  Legislature  to  plead 

-*  the  truth  as  a  defence,  without  any  special  direction  as  to  the 
proceedings  in  case  the  whole  plea  is  not  proved,  the  jury  could  have 
had  no  right  to  find  that  a  part  of  the  justification  is  proved ;  for  there 
are  no  damages  to  be  assessed,  and  the  sentence  to  be  pronounced  rests 
exclusively  with  the  Court.  But  all  doubt  upon  the  subject  is  removed 
by  the  express  enactment  that,  wherever  there  is  a  conviction  after  a 
plea  of  justification,  "the  Court,  in  pronounciBg  sentence,"  shall  (<con* 
iider  whether  the  guilt  of  the  defendant  is  aggravated  or  mitigated  by 
the  said  plea,  and  by  the  evidence  given  to  prove  or  to  disprove  the 
same."  The  Court  is  to  consider  the  evidence  on  llhe  one  side  and  on 
the  other,  and  to  form  their  own  conclusion  whether  it  aggravates  or 
mitigates  the  guilt  of  the  defendant.  By  that  conclusion  the  sentence 
is  to  be  regulated,  and  not  by  any  declaration  of  the  jury  as  to  the 
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credit  wbidi  they  thiink  ought  to  be  giren  to  the  witnesses  examined. 
It  is  quite  clear  that  the  opinion  expressed  hj  the  jury  on  any  particu- 
lar parts  of  the  plea  (the  whole  not  being  proved)  could  not  be  entered 
oirthe  record.  It  might  be  reported  by  the  Judge,  who  presides  at  the 
irial,  to  the  Oourt  by  whom  the  sentence  is  to  be  pronounced :  but  still 
the  Judges,  in  deliberating  upon  the  sentence,  are  bound  to>form  their 
own  opinkm  upon  the  eyidence :  and,  as  they  think  that  it  aggravates 
or  mitigates  the  guilt  of  the  defendant,  they  are  to  apportion  the  pun* 
ishment  accordingly.  Hie  evidence,  as  it  appears  on  the  notes  of  the 
Judge  who  presided  at  the  trial,  comes  in  place  of  the  production  of 
affidavits  in  aggravation  or  mitigation  of  punishment  when  sentence  is 
to  be  pronounced.  It  may  often  be  more  saitisfactory  than  such  r^f-^Q 
^affidavits ;  as  the  witnesses  by  whom  it  was  given  were  examined  ^ 
vivft  voce  and  were  sulgect  to  cross  examination. 

Under  these  circumstances,  how  can  we  set  aside  the  verdict  and 
grant-a  new  trial  f  This  course  is  to  be  adopted  only  where  some  issue 
has  been  improperly  found,  and  a  diierent  verdict  may  be  expected. 
But  here  it  is  admitted  that  the  issue  has  been  properly  found,  and  thai 
the  jury  must  again  find  that  the  defendant  wrongfully  published  the 
libel,  without  the  cause  or  justification  which  he  has  alleged  in  his 
plea.  Again,  the  defendant  must  come  before  us  for  sentence ;  and 
the  evidence  to  be  considered  by  us  in  measuring  out  the  punishment 
would  (as  far  as  we  know)  be  in  no  respect  different  from  that  given 
upon  the  trial  which  has  already  taken  place. 

For  these  reasons,  a  new  trial  must  be  refused  and  sentence  must  be 
pronounced.  But,  pronouncing  sentence,  we  shall,  in  the  discharge  of 
our  sacred  duty,  consider  whether  the  guilt  of  the  defendant  is  aggra- 
vated or  mitigated  by  the  plea  and  the  evidence  given  to  prove  and  to 
disprove  it.  In  this  manner  we  conceive  that  the  intentions  of  the 
Legislature  will  be  strictly  fulfilled,  and  the  ends  of  justice  will  be  fiilly 
answered.  Rule  discharged. 

On  a  subsequent  day  in  this  term  (January  81st),  the  defendant  was 
brought  up  for  judgment.  He  produced  affidavits  in  mitigation  of 
punishment :  among  others,  one  by  himself,  in  which  he  deposed  that 
he,  before  and  at  the  tame  of  the  publication,  and  at  the  time  of  plead- 
ing, believed  in  the  truth  of  the  charges  against  Achilli  contained  in 
the  libel  and  plea.  He  also  deposed  that,  '''after  the  publication  p^i-^/^ 
of  the  libel,  and  before  the  pleading  of  the  pleas,  he  received  '- 
from  Viterbo,  in  Italy,  an  affidavit,  made  by  Rosa  de  Alessandris  (the 
person  named  in  the  part  of  the  second  plea  relating  to  the  7th,  18th, 
and  20th  charges),  to  the  effect  that  she  had  been  seduced  by  Achilli, 
when  she  was  of  the  age  of  sixteen,  and  that  he  had,  before  and  at  the 
time  of  the  seduction,  attempted  to  weaken  her  religious  belief  as  to 
the  sin  of  fornication,  and  as  to  the  future  punishment  of  such  Bin. 

No  evidence  in  support  of  this  part  of  the  plea  had  been  offered  at 
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the  trial;  but  the  defendant  then  produced  evidence  with  a  view  to 
account  for  the  absence  of  Rosa  de  Alessandria,  on  the  ground  of  sick- 
ness. Achilli,  in  his  evidence  in  reply,  at  the  trial,  swore  that  he  had 
never  been  acquainted  with  or  heard  of  any  person  of  the  name,  except 
a  lady,  his  relation,  some  years  older  than  himself,  and  then  a  nun  in  a 
convent  in  Italy ;  whose  father  had  died  when  he,  Achilli,  was  five  or 
six  years  old :  and  he  swore  that  he  had  never  had  any  criminal  inter- 
course with  this  lady.  The  cross-examination  at  the  trial,  as  to  this 
part,  was  directed  to  eliciting  from  him  that  he  was  acquainted  with 
another  person  of  the  same  name :  but  he  persisted  in  denying  this. 

The  Coun$elfar  the  Grown  objected  to  the  reading  of  this  part  of  the 
affidavit. — It  is  now  attempted  to  bring  before  the  Court,  by  the  de* 
fondant's  oath  as  to  what  he  has  been  told,  evidence  of  a  fact  which 
was  in  issue  at  the  trial,  and  which  evidence  was  not  produced  or  pro- 
ducible at  the  trial* 

The  Caumel  far  the  defendant. — The  object  is  not  to  support  any 
part  of  the  issue :  for  the  present  purpose,  it  might  be  assumed  that 
^'iftH  ^^^  imputation  in  the.  plea  was  *  untrue.  The  object  is,  to  show 
-'  that,  true  or  not,  the  defendant  had  reason  to  believe  in  the 
truth*  [CoLSRinoE,  J. — He  gives^  as  a  reason  for  his  belief,  matter 
which  came  to  his  knowledge  after  the  publication  of  the  libel.]  The 
evidence  is  addressed  to  that  provision  in  the  statute  which  enables 
the  Court  to  take  into  consideration  whether  the  plea  of  justification, 
and  the  evidence  in  support  of  it,  aggravates  or  mitigates  the  guilt. 
The  evidence  shows  that  the  defendant  had  reasonable  cause  for  his 
plea. 

Erlk,  J. — This  evidence  appears  to  me  admissible,  oii  that  ground. 
In  a  civil  action  for  libel,  a  plea  of  justification  affords  a  ground  for 
enhancing  the  damages.  So  here,  the  plea,  if  pleaded  without  reason- 
able ground,  would  have  the  effect  of  aggravation :  and  the  evidence  is 
directed  to  showing  that  it  is  not  so  pleaded. 

WiQHTMAN,  J. — The  libel  itself  contained  no  names :  the  defendant 
was  compelled  to  insert  names,  as  far  as  he  could :  and  the  evidence 
shows  why  he  inserted  this  particular  name. 

CoLBRiDGB,  J. — I  quite  agree  as  to  the  principle.  My  only  doubt  ia, 
whether  the  facts  are  within  the  principle. 

Lord  Campbell,  C.  J. — This  part  of  the  affidavit  is  clearly  admis- 
sible, under  the  statute,  to  show  why  this  part  of  the  plea  was  placed 
on  the  record ;  the  fact  of  the  plea  being  one  to  be  considered  by  the 
Court  in  apportioning  the  punishment. 

The  affidavit  was  then  read. 
^Rk9l      *^^  affidavit  was  then  offered  in  mitigation,  made  by  a  person 
^  who  had  been  employed  to  collect  evidence  in  Italy*     He  de- 
posed (with  respect  to  the  part  of  the  plea  relating  to  the  21st  charge) 
that  he  had  seen,  at  the  Office  of  Ecclesiastical  Affairs  for  the  kingdom 
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of  the  Two  Sicilies,  a  document  of  which  he  had  taken  an  examined 
copy,  and  which  copy  waa  annexed  to  his  affidavit.  The  document  pur* 
ported  to  contain  proceedings  before  the  Neapolitan  police,  to  the  effect 
stated  in  the  part  of  the  plea  in  question.  This  affidavit  did  not  state 
that  the  document  had  been  communicated  to  the  defendant :  but,  from 
,the  defendant's  affidavit,  it  appeared  that  this  had  been  done  before 
plea  pleaded. 

This  copy  had  been  offered  in  evidence  on  the  trial,  but  had  been 
rejected,  because  it  was  not  shown  by  the  place  of  custody,  or  other- 
wise, except  from  its  contentSi  to  be  connected  in  fact  with  the  pro- 
ceedings of  the  police. 

The  0(mn$elfar  the  Orovm  objected  to  the  reception  of  this  affidavit, 
on  the  ground  that  it  brought  before  the  Court  matter  which  had  been 
already  held  inadmissible ;  and  that,  as  to  the  defendant's  belief,  it  was 
auperflttdus,  inasmuch  as  he  had  already  deposed  to  his  belief,  and  to 
his  having  received  the  document. 

2%e  Couneel  far  the  defendant. — The  affidavit  is  admissible  as  con- 
firming the  defendant's  assertion  of  his  belief. 

PsR  Curiam. — We  think  this  document  inadmissible. 

The  counsel  on  each  side  having  addressed  the  Court,  the  defendant 
was  sentenced  to  pay  a  fine  of  1002.,  and  to  be  imprisoned  among  the 
misdemeanants  in  the  first  class  in  the  Queen's  Prison  till  the  fine 
should  be  paid. 


*The  Overseers  of  the  Poor  of  the  Parish  of  HE8T0N,  Appel-  p^.gg 
lants,  V.  The  Overseers  of  the  Poor  of  the  Parish  of  SAINT  •- 
BRIDE,  Respondents.    Jan.  26. 

Ob  appMl  Agaiiiit  an  ord«r  of  BMintenaoM  of  a  InoAtlo  ytMpWp  nador  ftat.  8  A  9  Tict  o.  126^ 
8.  S3,  upon  an  a4)adieatlon  of  setflement  ander  loet  58 :  a  prior  order  of  seMloni  a4jadieating 
on  the  MtUementy  npon  an  appeal,  between  the  lame  partiei,  egainst  an  ordinary  order  of 
remoTaly  ii  eonelasire  a«  to  tbe  lettlement  at  the  time  of  ineh  prior  order;  there  being  na 
differenee,  ai  to  this  role  of  oTidenoe,  between  orden  of  maintenaaee  of  lonatiee  on  a<yndiea- 
tion  of  the  settlement  and  ordinary  orden  of  remoTal. 

Thb  overseers  of  Heston  having  given  notice  of  their  intention  to 
appeal  against  the  after-mentioned  order  of  9th  October,  1852,  a  special 
case  was  stated  for  the  opinion  of  this  Court,  by  order  of  Colbridob, 
J.,  under  stat.  12  k  18  Vict.  c.  45,  s.  11.  The  case,  in  substance, 
stated  the  following  facts. 

By  order  of  7th  February,  1852,«inder  the  hands  and  seals  of  two 
justices  of  London,  the  place  of  the  last  legal  settlement  of  Harriet 
Tanner  and  her  five  lawful  children  was  adjudged  to  be  in  the  parish 
of  Heston,  in  Middlesex ;  and  they  were  ordered  to  be  removed  to  thai 
parish  from  tbe  parish  of  Saint  Bride,  in  the  City  of  London.     The 
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statement  of  the  grounds  of  removal  set  forth  that  Harriet  Tanner  was 
married  in  May,  1836,  to  William  Tanner,  confined,  at  the  time  of  the 
order,  in  Camberwell  House  Lunatic  Asylum,  Camberwell,  Surrey ;  by 
which  marriage  she  had  the  five  children.  And  that  William  Tanner, 
and  also  his  father  John  Tanner,  were  born  in  Heston.  The  parish  of. 
Heston  appealed  against  this  order,  one  ground  of  appeal  being  a  set* 
tlement  of  William  Tanner,  gained  by  hiring  and  service  in  the  parish 
of  Isleworth,  Middlesex,  the  hiring  being  in  182$1.  -« On  the  trial  of  the 
appeal,  at  the  session  holden  in  April,  1852,  the  marriage  and  the  last* 
*^M1  ^^^^^^^^  '^settlement  were  both  proved ;  and  .  tbye  Sessions 
^  quashed  the  order  of  removal. 

By  order  of  1st  May,  1852,  under  the  hands  and  aeab  of  iwo  justices 
of  the  City  of  London,  the  last  legal  settlement  of  William  Tanner, 
the  lunatic,  was  adjudged  to  be  in  Isleworth ;  and  the  churchwardens 
and  overseers  of  that  parish  were  ordered  thereby  to  pay  certain 
moneys  for  the  past  and  future  maintenance  of  him  as  a  pauper  lunatic, 
A  duplicate  of  this  order  was  served  on  the  parish  offioers  of  Isleworth, 
with  a  notice  of  the  particulars  of  settlement,  wherein  the  above-men- 
tioned settlement  by  hiring  and  service  was  insisted  upon.  Isleworth 
appealed  against  this  order,  and  served  grounds  of  appeal ;  one  ground 
being  «  subsequent  settlement  of  William  Tanner  in  Heston,  by  hiring 
and  service,  the  hiring  being  in  May,  1831.  On  the  trial  of  this  appeal 
at  the  session  holden  in  September,  1852,  the  case  of  the  respondents 
was  admitted :  but  the  appellants  proved  the  subsequent  settlement ; 
and  the  Sessions  quashed  the  order* 

By  order  of  9th  October,  1852,  obtained  by  the  parish  officers  of 
Saint  Bride,  it  was  adjudged  that  the  last  place  of  legal  settlement  of 
William  Tanner,  then  confined  as  a  lunatic  in  the  asylum,  was  in  Heston ; 
and  the  parish  officers  of  that  parish  were  thereby  ordered  to  pay  for 
the  maintenance.  In  the  grounds  of  removal,  the  settlement  last  men- 
tioned, by  hiring  in  May,  1831,  and  service  thereunder,  was  insisted 
upon.  This  order  was  the  subject  of  the  present  case ;  which  concluded 
as  follows. 

<c  The  question  for  the  opinion  of  the  Court  is.  Whether,  upon  the 
facts  above  stated,  the  order  for  the  removal,"  &c.  (of  7th  February, 
1852),  «c  which  was  "'quashed  on  appeal  as  aforesaid,  is  to  be 
taken  as  conclusive  between  the  said  parish  of  Heston  and  the 
said  parish  of  Saint  Bride,  by  way  of  estoppel,  as  to  the  settlement  of 
the  said  William  Tanner  not  being  in  the  said  parish  of  Heston  on  the 
day  of  the  date  of  the  said  last-mentioned  order ;  and,  therefore,  whe- 
ther the  parish  of  Saint  Bride  is^stopped  from  making  the  said  order 
of  the  9th  of  October.  If  the  Court  shall  decide  this  question  in  the 
affirmative,  the  order  bearing  date  the  said  9th  day  of  October  is  to  be 
fuashed :  if  otherwise,  the  said  last-mentioned  order  is  to  be  confirmed. 

Stiddleiton^  for  the  respondents.--^The  quaishing  of  the  order  of  7th 
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February,  1852,  wa8  not  conclasive.  It  must  perhaps  be  taken  that 
the  Sessions  adjudicated  on  the  settlement  of  William  Tanner,  though 
that  is  not  expressly  stated.  But  a  later  settlement  than  that  adjudi- 
cated upon  is  shown.  In  Regina  tr.  Wye,  7  A.  ft  E.  761  (E.  C.  L.  R. 
Tol.  S4),  an  order  was  held  not  conclusive  which  was  founded  on  a  mar* 
riage  afterwards  set  aside.  [Coleridgb,  J. — ^The  order  was  there  left 
untouched ;  a  new  state  of  facts  had  arisen.]  Undoubtedly  the  general 
rule,  in  the  case  of  orders  of  remoral,  is  that  an  order  confirmed  or 
qnaahed  <m  appeal  is  conclusive  between  the  same  parties  as  to  the  state 
of  facts  then  existing :  and,  had  the  order  of  9th  October,  1852,  been 
an  ordinary  order  of  removal,  the  respondents  would  have  been  bound 
as  to  the  settlement  first  adjudicated  upon.  The  former  order  may, 
however,  be  explained ;  Regina  v.  8u  Peter's,  Droitwich,  9  Q.  B.  886 
(E.  C.  L.  R.  vol.  58).  Further,  this  order  is  made  under  the  Lunatie 
Act,  8*9  Vict.  c.  126,  ss.  58,  62.  Sect.  68  •authoriaes  the  ^^-gg 
justices  to  inquire  into  and  adjudicate  on  the  settlement  <^  at  *- 
any  time." 

Olark$ony  contra,  relied  upon  the  concluding  words  of  sect.  62.  He 
was  stopped  by  the  Court. 

Lord  Campbbll,  G.  J.— ?I  am  clearly  of  opinion  that  the  quashing 
of  the  order  of  7th  February,  1852,  is  conclusive.  Such  quashing  is 
generally  conclusive  between  the  same  parties,  with  this  qualification, 
that,  if  there  be  additional  evidence  of  anything  subsequent  to  the 
order,  the  estoppel  is  confined  to  the  state  of  things  existing  at  the 
time  of  the  order.  The  law  is  well  laid  down  in  Rex  v.  Wick  St.  Lau- 
rence, 5  B.  &  Ad.  526  (E.  G.  L.  R.  vol.  28).  Now  apply  that  here. 
The  pomt  respecting  the  settlement  of  the  husband  was  adjudicated, 
between  the  same  parties,  on  7th  February,  1852,  before  a  competent 
tribunal,  which  determined  that  the  husband  was  not  then  settled  in 
Heston.  That  will  not  prevent  the  parish  of  Saint  Bride  from  showing 
a  settlement  acquired  subsequently  to  that  adjudication :  but,  as  to  the 
settlement  at  that  time,  it  is  conclusive.  Mr.  Huddle$ton  admits  that 
this  would  be  so  if  the  question  arose  on  an  ordinary  order  of  removal ; 
but  he  contends  that  an  order  of  maintenance,  under  stat.  8  &  9  Vict* 
c.  126,  ss.  58,  62,  is  distinguishable.  But  the  same  question  of  evi- 
dence arises  in  each  case.  The  question  as  to  the  propriety  of  the 
adjudication  here  is  determined  by  the  settlement  of  the  husband ;  and 
that  is  conclusively  shown  not  to  have  been  in  Heston  on  the  7th* Feb- 
ruary, 1852 ;  and  no  later  settlement  is  set  up. 

♦Coleridgb,  J. — I  am  of  the  same  opinion.  The  first  point  is  r»c«iy 
really  quite  elementary;  and  the  principle  is  not  confined  to  ^ 
orders  of  removal ;  it  pervades  the  whole  law.  The  decision  of  a  com- 
petent tribunal  is  conclusive  as  to  the  same  point  between  the  same 
parties :  it  is  not  open  to  either  to  say  that  the  decision  was  wrong  at 
the  time  when  it  was  given.     But  then  Mr.  SuddUiton  distinguishes 
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the  case  of  an  order  for  the  maintenance  of  a  lunatic,  iind  says  that, 
by  applying  the  principle  here,  we  give  no  effect  to  the  words  <<  at  any 
time  to  inqaire,"  in  sect.  68  of  stat.  8  &  9  Vict.  c.  126.  But,  on  look- 
ing at  sect.  57,  you  see  why  these  words  are  introduced.  The  pauper 
lunatic  is  <<  deemed  to  belong  to  and  continue  chargeable  to  the  parish 
from  which"  «« he  shall  have  been  sent,  until  such  parish  shall  in  due 
course  of  law,  as  in  the  case  of  any  other  pauper,  have  established  that 
such  lunatic  is  settled  in  some  other  parish,  or  that  it  cannot  be  ascer- 
tained in  what  parish  such  lunatic  is  settled."  The  Legislature  contem- 
plated that  no  evidence  might  be  attainable  at  first,  and  therefore  gave 
an  indefinite  time  for  inquiry,  during  which  the  truth  might  be  disco- 
vered. But  then  the  inquiry  is  to  be  conducted  on  the  same  principles 
as  the  inquiry  into  the  settlement  of  any  other  pauper.  Regina  v.  St. 
Peter's,  Droitwich,  9  Q.  B.  886  (E.  C.  L.  R.  vol.  58),  b  not  inconsistent 
with  this  view.  We  had  there  quashed  an  order,  not  on  the  ground  of 
settlement,  but  on  the  ground  that  payment  had  been  made  to  the  wrong 
person :  and  it  is  so  stated  in  our  judgment.  Then  a  fresh  order  was 
obtained ;  and  evidence  was  given  of  the  .grounds  of  our  judgment, 
showing  it  to  be  not  conclusive.  This  was  quite  right :  anything  that 
may  have  been  said  beyond  that  was  extrajudicial. 
iftrocrt  ^WiQHTMAN,  J. — Mr.  ffuddle$tQn*$  distinction  between  this 
-'  case  and  ordinary  orders  of  removal  (as  to  which  the  law  is  set- 
tled in  Rex  v.  Wick  St.  Laurence,  5  B.  &  Ad.  526  (E.  C.  L.  R.  vol.  27),) 
fails.  The  words  «<  at  any  time,"  in  sect.  58,  relate  merely  to  the  time 
at  which  the  inquiry  may  take  place.  But  what  is  conclusive  evidence 
at  one  time  is  so  at  another. 

CfiOMPTON,  J.,  concurred.  Judgment  for  appellants. 


Thunday,  Januaty  27,  1858. 

Thb  « Directions  to  the  Masters  of  the  Courts"  are  dated  af  this 
day.(a) 

(a)  8m  poi^  App«ndiz,  III,  p.  Ut. 
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The  QUEEN  v.  The  Mayor,  Aldermen,  and  Citizens  of  TORE. 

Jan.  27. 

Thft  JnjtfoM  of  the  boroagh  of  T.  appoliiud  R.  keeper  of  Ihe  g»ol  in  that  borough,  at  a  salary 
of  120/.  a  jear»  and  made  an  order  on  the  treasurer  of  the  borouf  h  to  fwy  him  hie  lalary.  The 
town  council  refuted  to  eonfirm  this  order,  on  the  ground  that  they  oontidored  the  lalaiy 
ezoeeslTe.    On  a  rule  for  a  mandamni  oommanding  them  to  confirm  the  order : 

Held :  that  the  duty  of  the  eouneil,  under  etat  7  W.  4  A  1  Viet  e.  78,  §.  S8,  vas  not  merely 
minleterial,  to  eonftrm  luch  ordera  aa  were  made  by  the  juitieee;  but  that  they  had  a  die- 
eretioa,  to  approve  or  dieapprore  of  the  order  sent  to  them :  and  the  rule  for  a  mandamui  wai 
diseharged. 

Bliss,  in  this  term,  obtained  a  rule  Nisi  for  a  mandamus  commanding 
the  Mayor,  Aldermen,  and  Citisens  of  York  to  confirm  an  order,  of 
25th  October,  1852,  made  by  the  justices  of  the  City  in  Gaol  Sessions 
^assembled,  for  the  payment  to  John  Raper,  the  Governor  and  r^^^g 
Keeper  of  the  House  of  Correction  in  that  City,  of  802.,  for  one  '- 
quarter's  salary. 

From  the  affidavits  it  appeared  that  in  April,  1852,  there  was  a 
racancy  in  the  office  of  Governor  and  Keeper  of  the  House  of  Correc- 
tion in  the  City  of  York.  The  town  council  wished  the  salary  of  the 
new  governor  to  be  fixed  at  90{.  The  justices  at  a  Gaol  Sessions,  on 
12th  April,  1852,  resolved  that  the  salary  should  be  120{,  per  annum : 
and,  at  a  subsequent  meeting,  they  elected  John  Raper  to  be  the  Gover- 
nor and  Keeper  of  the  House  of  Correction  at  the  salary  of  1202.  a 
year,  payable  quarterly,  from  the  1st  June,  1852.  Raper  accordingly 
entered  into  the  office  on  Ist  June.  No  objection  was  made  to  him 
personally,  or  to  his  •  appointment ;  but  the  town  council  still  objected 
to  the  amount  of  the  salary.  The  justices  made  the  following  order. 
« To  the  Treasurer  of  the  City  of  York.  We,  the  undersigned.  Her 
Majesty's  Justices  of  the  Peace,  acting  in  and  for  the  said  City  of  York 
at  the  Michaelmas  (}aol  Sessions  for  the^said  City,  held  by  adjournment 
this  25th  day  of  October,  a.  d.  1852,  do  hereby  order  and  direct  you, 
the  said  Treasurer,  to  pay  to  Mr.  John  Raper,  the  Governor  and  Keeper 
of  the  House  of  Correction  of  the  said  City,  out  of  the  rate  applicable 
thereto,  the  sum  of  SOL,  being  one  quarter's  salary  due  to  him  as  such 
Governor  and  Keeper  on  the  1st  day  of  September  last.  Given  under 
our  hands  and  seals,"  &c.  This  order  was  sent  for  confirmation  to  the 
town  council.  Several  meetings  took  place  between  the  justices  and  a 
committee  of  the  town  council :  but  the  justices  would  not  agree  to 
make  an  order  for  222.  10«.  (being  the  quarter's  salary  at  the  rate  of 
901.  per  annum) ;  nor  would  the  town  council  confirm  *the  order  r^ceon 
for  30{.  (being  the  quarter's  salary  at  the  rate  of  1201.  per  *- 
annum).  Both  parties  requested  the  Court  to  decide  the  question  on 
the  motion. 

Cowling  now  showed  cause. — The  question  depends  upon  the  construc- 
tion to  be  put  on  stat.  7  W.  4  &  1  Vict.  c.  78,  s.  88.     Before  that  act, 
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8tat.  4  6.  4y  c.  64,  gave  the  justices  the  complete  control  of  the  gaols. 
Sect.  25  gave  them  power  to  appoint  all  the  gaol  officers ;  and  sect.  26 
authorized  them  to  fix  the  salaries  of  the  officers,  which  were  to  be  paid 
out  of  the  rates  lawfully  applicable  thereto.  By  sect.  2,  that  act  is 
made  applicable  to  the  towns  named  in  the  schedule  (A)  to  that  Act ; 
amongst  which  towns  is  York.  Then  the  Municipal  Corporation  Act, 
5  &  6  W.  4,  c.  76,  8.  116,  gave  the  council  of  every  borough  named  in 
that  Schedule  all  the  powers  given  to  the  justices  by  stat.  4  G.  4,  c.  64. 
On  the  passing  of  that  Act,  the  council  had  the  control  of  the  gaol, 
appointing  the  gaol  officers,  and  fixing  their  salaries.  This  was  again 
altered  by  stat.  7  W.  4  &  1  Vict.  c.  78.  By  sect.  37  all  the  powers 
for  building,  enlarging,  and  repairing  gaols,  which,  before  stat.  5  &  6  W. 
4,  0.  76,  the  justices  in  sessions  had,  are  (subject  to  the  alterations  made 
by  stat.  5  &  6  W.  4,  c.  88),  to  be  exercised  at  some  quarterly  meeting  of 
the  council.  This  enactment  is  subject  to  two  provisoes :  first,  that^ 
before  building  or  enlarging  a  gaol,  the  expediency  thereof  shall  be  certi- 
fied under  the  hand  of  the  Recorder :  second,  that  all  rules  for  the  govern- 
ment of  prisoners  shall  be  approved  by  two  or  more  justices  acting  in  and 
for  the  Borough.  Sect.  88  enacts  <<  that  all  the  powers  of  regulation  which 
before  the  passing  of  the  said  Act  for  regulating  Corporations  were 
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''possessed  by  the  justices  having  the  government  or  ordering  of 
any  such  gaol  or  house  of  correction,  and  all  things  by  any  Act 
of  Parliament  provided  to  be  done  at  any  general  or  quarter  sessions 
of  the  peace,  in  relation  to  the  regulating  of  any  such  gaol  or  house  of 
correction,  shall,  subject  to  any  such  alteration  as  aforesaid,  be  exer- 
cised or  done  by  the  justices  of  the  city  or  borough  to  which  such  a 
gaol  or  house  of  correction  shall  belong,  and  for  that  purpose  the  jus- 
tices shall  hold  a  quarterly  session  at  the  usual  times  of  holding  quar- 
terly sessions  of  the  peace ;  provided  that  no  order  made  by  the  justices 
in  pursuance  of  these  powers  which  shall  require  the  expenditure  or 
payment  of  any  money  shall  be  of  force  until  confirmed  by  the  council 
of  that  city  or  borough."  The  intention  of  the  Legislature  is  clear. 
The  council  are  the  representatives  of  the  ratepayers ;  but  they  are  not 
the  administrators  of  the  law.  The  justices  are  those  who  have  the 
administration  of  the  law ;  but  they  are  not  so  intimately  connected 
with  those  who  furnish  the  funds.  Therefore,  the  Legislature  gave  to 
the  council  the  control  of  the  expenditure  of  money,  and  to  the  jus- 
tices the  control  of  the  gaol,  so  far  as  connected  with  the  adminis- 
tration of  the  law.  But,  as  in  some  cases  the  expenditure  of  money 
is  connected  with  the  administration  of  the  law,  the  Legislature,  in  such 
cases,  required  the  concurrence  of  both.  The  justices  are  to  make 
orders  in  pursuance  of  their  powers  for  regulating  the  gaol ;  and  the 
appointment  of  a  gaoler  and  the  fixing  of  his  salary  are  such  orders , 
Regina  v.  Lancaster,  10  Q.  B.  962  (E.  C.  L.  R.  vol.  59) :  but,  by  the 
proviso,  no  order  which  shall  require  the  payment  of  ntoney  b  to  be  of 
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force  "until  confirmed  by  *the  council."  The  council  are  a  r^t-qq 
deliberative  body,  and,  under  sect.  87,  are  intrusted  with  great  *- 
discretionary  powers  over  the  expenditure  of  the  borough  funds  oh 
gaols :  the  Legislature  cannot  have  intended  that,  under  this  proviso, 
they  should  act  as  mere  registrars  of  the  orders  of  justices.  The  pro- 
viso is,  not  that  all  orders  shall  be  confirmed  by  them,  but  only  those 
orders  which  require  the  payment  of  money.  The  object  of  this  must 
be,  that  they  may  exercise  a  deliberative  discretion  as  to  whether  the 
expenditure  is  proper :  and  this  discretion  must  have  been  intrusted  to 
them  for  the  purpose  -of  protecting  the  public  purse.  If  they  were, 
under  colour  of  this  discretion,  to  abuse  their  powers  for  the  purpose 
of  usurping  the  patronage,  no  doubt  this  Court  would  interfere.  But 
here  there  is  a  bon&  fide  objection  to  the  amount  of  the  salary ;  and, 
unless  the  Legislature  had  meant  them  to  exercise  some  control  over 
that  amount,  the  justices  would  have  been  empowered  to  order  the 
payment  absolutely. 

BluMy  contrd^ — The  construction  of  the  proviso  in  sect.  88,  which  is 
contended  for  by  the  other  side,  would  in  efiect  render  nugatory  the  enact- 
ment. If  the  council  have  an  absolute  and  unlimited  right  to  refuse  to 
confirm  an  order  for  the  payment  of  the  salary,  because  they  do  not 
approve  of  the  amount,  they  are  really  the  persons  who  have  power  to 
fix  it^  not  the  justices.  But  the  justices  have  that  power ;  Hammond  i^. 
Peacock,  1  Exch.  41,t  Regina  v.  Lancaster,  10  Q.  B.  962  (E.  C.  L.  R.  vol. 
59).  [Lord  Campbell,  C.  J. — The  justices  are  to  fix  the  salary.  It 
is  one  of  the  powers  restored  to  them.  But  the  '^Legislature 
might  think  it  fit  to  restore  that  power  to  the  justices,  sub  modo, 
so  that,  though  they  initiate  and  propose,  a  control  is  reserved  to  the 
council.]  The  practical  effect  would  be  that  they  would  have  the  entire 
patronage :  for,  unless  the  justices  make  such  orders  as  the  eouBcfl 
approve  of,  the  whole  administration  of  the  gaols  would  be  stopped. 
Bat  the  true  construction  is,  that  the  act  of  the  council  b  ministeriaL 
They  can  no  more  refuse  to  confirm  a  proper  order  for  the  gaolers'  salary 
than  they  could  refuse  to  pay  the  salary  of  the  Recorder  and  otheiv^ 
fixed  by  stat.  5  ft  6  W.  4,  c.  76,  s.  92,  or  the  expenses  of  prosecutions; 
The  confirmation  by  the  council  is  like  the  allowance  of  a  poor  rate  by 
two  justices  under  stat.  48  Eliz.  c.  2,  s.  1.  The  words  are  there  <(by 
and  with  the  consent  of  two  or  more  such  justices  of  peace  :**  but  H 
is  well  settled  that  the  justices  have  no  discretion  to  refuse  thenr 
consent. 

Lord  Campbell,  C.  J. — Mr.  Bli$d  has  argued  with  much  ingenuity, 
but  without  being  able  to  raise  any  doubt  on  the  question,  which  depends 
entirely  on  the  construction  of  stat.  7  W.  4  &  1  Vict.  c.  78,  s.  88.  It 
seems  to  me  clear  that  this  order  was  one  within  the  powers  restored  to 
the  justices  by  the  enacting  part  of  that  section.  But  the  question  is, 
whether  the  intention  of  the  Legislature  was  that,  those  powers  should 

VOL.  I. — 47  B.  A  B. 
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be  restored  absolutely,  or  only  sub  modo,  subject  to  a  control  on 
tbe  part  of  the  council,  where  their  exercise  necessitates  the  payment 
of  money.  There  is  nothing  absurd  or  unreasonable  in  such  an  inten- 
tion :  and  the  question  is,  whether  the  proviso  expresses  it.  It  really 
*<>Q41  *^^^  comes  to  this :  what  does  the  word  confirm,  as  used  in  this 

-'  proviso,  mean  ?  That  word  sometimes  means  merely  «^  verify :" 
it  is  commonly  used  in  that  sense  at  the  meetings  of  public  bodies,  who 
confirm  the  minutes  of  their  last  meeting,  not  meaning  thereby  that  thej 
give  them  force,  but  merely  that  they  declare  them  accurate.  The 
word  may  be  used  in  that  sense  in  other  Acta,  But,  in  this  Act,  the 
word  seems  to  me  to  be  used  in  the  sense  of  ^<  approve."  I  think  that 
the  object  of  the  proviso  was,  not  that  the  council  should  register  what 
the  justices  had  done,  but  that  they  should  exercise  a  deliberative  discre- 
tion on  the  subject.  If  the  council  were  to  refuse  to  exercise  a  discre- 
tion on  the  subject,  or  to  pretend  colourably  to  exercise  one,  a  mandamus 
would  lie ;  but  that  is  not  the  present  case.  They  do  here  exercise  a 
discretion ;  they  come  to  the  conclusion  that  the  salary  which  the  jus- 
tices have  ordered  to  be  paid  is  excessive ;  and,  if  they  are  of  that 
opinion,  they  are  not  bound  to  confirm  the  order.  I  have  no  fear  that 
this  construction  will  cause  the  course  of  justice  to  be  impeded  in  York. 
We  must  suppose  that  the  council  will  properly  exercise  the  powers 
committed  to  them  by  the  Legislature.  It  is  not  a  proper  argument,  to 
reason  against  the  use  of  a  power  because  of  the  possibility  of  its  abuse. 
In  all  corporate  bodies  powers  must  be  intrusted  to  a  governing  body ; 
and  sometimes,  as  in  the  cases  of  the  two  Houses  of  Parliament,  to  two 
bodies  who  must  concur  in  exercising  these  powers*  I  think  it  no  nnrea* 
sonable  scheme,  to  confer  on  the  justices  the  power  to  appoint  the 
gaoler,  and  propose  his  salary,  and  refer  it  to  the  council  to  approve  or 
disapprove  of  the  salary  proposed.  The  Legislature  might  well  trust 
^-q-,  *that,  if  the  justices  and  council  difieied,  they  would  meet  and 

^  confer,  and  settle  their  disputes  by  mutual  concession. 
CoLGRiDGB,  J. — The  construction  suggested  by  Mr.  Cowling  results 
from  the  natural  and  grammatical  meaning  of  the  language  employed ; 
and  it  is  a  reasonable  meaning.  Powers  are  conferred  on  the  justices, 
aome  of  which  require  the  expenditure  of  the  money  of  the  rate  payers. 
The  council  have  the  general  control  of  the  expenditure  given  to  them, 
as  they  are  supposed  to  represent  the  body  of  rate  payers.  Is  it  not 
then  a  reasonable  enactment,  that  the  justices  shall  not  have  power  to 
order  the  expenditure  of  this  money,  unless  their  orders  are  confirmed 
by  the  council  ?  Mr.  Blis$  contends  that  the  intention  was  that  such 
an  order,  when  made,  must  be  confirmed  as  a  matter  of  course ;  and,  if 
he  is  right,  the  wording  of  the  proviso  ought  to  have  been  <<  provided 
that  every  order  made  by  the  justices  in  pursuance  of  these  powers  which 
shall  require  the  expenditure  or  payment  of  any  money  Bhall  be  con- 
firmed by  the  council."     It  may  be  observed  that  in  stat.  5  &  6  W.  4, 
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c.  76,  8.  114,  the  Legislature,  when  dealing  with  the  costs  of  prosecn- 
tioDS,  where  the  amount  is  ascertained  and  the  council  have  no  discre- 
tion, does  use  language  of  this  kind  :  the  council  <<  shall  forthwith  order 
the  same"  to  be  paid  out  of  the  Borough  fund.  But,  in  this  proviso,  the 
language  is  such  as  primft  facie  means  that  the  council  shall  exercise  a 
discretionary  power.  No  inconvenience  is  likely  to  arise  from  their 
having  such  a  power ;  and  to  suggest  a  possible  abuse  of  a  power  is  no 
argument  against  its  existence. 

*WiGHTMAN,  J. — Stat.  5  &  6  W.  4.  c.  76,  s.  116,  transferred  to  .  ^-g^ 
the  council  all  the  powers  exercised  by  the  justices  under  the  '- 
general  gaol  Acts ;  and,  if  no  change  lutd  been  made  in  that  enactment, 
the  gaoler  would  have  been  appointed,  and  his  salary  fixed  by  the  coun- 
cil. But  Stat.  7  W.  4  &  1  Vict.  c.  78,  s.  88,  takes  those  powers  from 
the  council  to  some  extent,  and  restores  them  to  the  justices.  And  the 
question  is,  how  far  the  exercise  of  those  powers  is  controlled  by  this  pro- 
viso « that  no  order  made  by  the  justices  in  pursuance  of  these  po^rera 
which  shall  require  the  expenditure  or  payment  of  any  money  shall  be 
of  force  until  confirmed  by  the  council  of  that  city  or  borough."  The 
present  order  is  one  requiring  the  payment  of  money ;  and,  as  far  as 
regards  that  kind  of  order,  the  object  of  the  Legislature  was  not  to  take 
away  all  control  from  the  council ;  for  the  order  is  not  to  be^  of  foroe 
till  confirmed  by  the  council.  <^  Confirmed"  is  a  word,  the  natural 
meaning  of  which  is  more  than  (<  endorsed"  or  <<  verified."  It  is  equi- 
valent to  <<  approved :"  and  it  is  here  to  be  construed  in  its  natural 
sense,  unless  some  manifest  inconvenience  is  likely  to  arise  from  doing 
so.  No  such  inconvenience  seems  likely.  The  proviso  may  probably 
in  some  cases  give  a  salutary  control  over  the  expenditure,  exeroised 
by  the  body  who  know  most  about  the  state  of  the  borough  finances.(a) 

Rule  discharged. 

(a)  OmomrwM,  J,,  wm  abMiii  on  Meovnt  of  •  domeftie  eaUaii^. 


♦The  QUEEN  v.  ARCHIBALD  WILSON.    Jan.  27.   [♦SOT 

Tlie  defendant  was  eommiUed  by  the  Lord  Mayor  of  London  for  trial  for  an  indeeent  aiaanlt 
An  indietment,  fonnd  at  the  Central  Criminal  Conrt,  wa«  removed  into  this  Court  by  eertiorarly 
at  the  instance  of  the  defendant  The  defendant  was  eoDTieted.  The  prosecntion  was  eoa- 
daoted  by  the  city  solicitor,  in  obedience  to  the  directions  of  the  Lord  Mayor,  given  at  the 
time  he  committed  the  defendant;  and  the  expenses  were  defrayed  oat  of  the  City  fVindt. 
Held,  that  the  case  was  not  within  stat  6  A  0  W.  A  M.  e.  II,  s.  S,  inasmnch  as  the  Lord  Mayor 
was  not  personally  liable  for  the  expenses,  and  eonld  not  be  considered  as  a  proseentor.  And 
a  side  bar  mle  taken  out  to  tax  the  costs  was  set  aside. 

Sib  F.  I^HBSiaBR,  in  this  term,  obtained  a  rule  calling  on  the  prose- 
cutors to  show  cause  why  a  side  bar  rule,  obtained  in  this  prosecution, 
for  taxing  the  costs  to  be  paid  by  the  defendant  to  the  prosecutor  or 
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.  his  attomejy  shoald  not  be  set  aside.  From  the  affidavits,  on  both  sides, 
it  appeared  that  the  defendant  was,  in  1851,  committed  bj  the  then 
Lord  Major,  to  take  his  trial  for  an  indecent  assault  on  a  boj.  An 
indictment  was  preferred  at  the  Central  Criminal  Court,  and  was  removed 
.by  certiorari  into  this  Court  at  the  instance  of  the  defendant.  The 
case  was  tried  before  a  special  jury ;  and  the  defendant  was  convicted. 
In  criminal  cases,  within  the  citj,  in  which  a  failure  of  justice  is  likely 
to  ensue  if  the  prosecution  is  left  to  the  person  injured,  the  Lord  Mayor 
or  Alderman,  who  commits  the  prisoner,  usually  instructs  the  city  soli- 
citor to  conduct  the  prosecution;  and  the  costs  of  all  prosecutions  thus 
conducted  are,  in  practice,  allowed  out  of  the  city  funds.  In  the  pre- 
sent case,  the  defendant  being  a  person  of  considerable  wealth,  and  the 
iperson  assaulted  a  boy  in  humble  circumstances,  the  Lord  Mayor 
instructed  the  city  solicitor  to  conduct  the  prosecution :  and,  in  obedi- 
ence to  those  instructions,  he  conducted  it  throughout ;  and  the  ex- 
penses were  paid  out  of  the  funds  of  the  city. 
♦'iQRl      *^^^  ^^^  J^o^  showed  cause. — Stat.  5  &  6  W.  &  M.  c.  11, 

-'  8.  8,  was  much  considered  in  The  Queen  t^. ,  15  Q.  B.  1060 

^E.  C.  L.  B.  vol.  69).  In  that  case  Lord  Campbell,  C.  J.,  asks:  <«  Does 
not  it  concern  those  to  prosecute  whose  duty  it  is  to  do  so,  though  the 
duty  be  only  one  of  imperfect  obligation  ?"  In  the  present  case,  it  can 
«not  be  doubted  that  the  Lord  Mayor,  the  chief  magistrate  of  the  city, 
in  directing  the  city  solicitor  to  conduct  this  prosecution,  did  perform 
•a  duty,  though  perhaps  only  one  of  imperfect  obligation.  [Coleridge, 
J. — I  do  not  find  that  the  Lord  Mayor  did  prosecute  in  this  case.  He 
directed  the  city  solicitor  to  prosecute ;  but  he  did  nothing  to  make 
himself  personally  liable  for  the  costs.  In  Rex  v.  Cook  (see  post,  p. 
599,  note  (6),)  in  which  I  was  concerned  when  at  the  bar,  a  rule  to  tax 
the  costs  of  a  prosecution  was  discharged,  not  on  the  ground  that  it  was 
not  the  duty  of  the  officers  to  prosecute,  but  because  the  expenses  of 
the  prosecution  were  defrayed  by  public  subscription.  It  would  seem  that 
the  object  of  stat.  5  &  6  W.  &  M.  c.  11,  s.  8,  was  to  indemnify  a  certain 
class  of  prosecutors ;  and  that,  to  bring  a  case  within  it,  there  must  be 
some  such  prosecutor,  personally  liable  for  those  costs,  to  be  indem< 
nified.] 

Sir  Frederick  Thesiger  was  not  called  upon  to  support  his  rule- 
Lord  Campbell,  C.  J. — I  regret  very  much  that  the  costs  of  this  prose- 
cution cannot  be  recovered  from  the  defendant.  There  is  no  doubt  that 
the  conduct  of  the  *Lord  Mayor,  in  instructing  the  city  solicitor 
to  conduct  the  prosecution,  was  most  laudable:  and,  had  the 
prosecution  not  been  so  conducted,  there  would  most  probably  have  been 
a  failure  of  justice  ;  but  we  are  bound  by  the  rules  of  law,  and  cannot 
give  the  costs  of  the  prosecution,  however  laudable,  unless  the  case  is 

(a)  Extended  by  lUt  5  A  6  W.  4,  c.  33,  8.  8,  to  the  recogniMnces  provided  for  bj  that  leetioB. 
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brought  within  stat.  5  &  6  W.  &  M.  c.  11,  s.  8.(a)    The  object  of  that 
statute  was  to  indemnify  a  class  of  prosecutors  against  the  costs  of 

prosecutions  which  it  was  their  duty  to  institute.     In  Regina  v. , 

15  Q.  B.  1060  (E.  C.  L.  R.  vol.  69),  the  prosecution  was  b/  the  Guard- 
ians of  the  Union,  who  were  personally  liable  for  the  costs  of  the  pro- 
secution, which  they  could  not  have  charged  to  the  parish.  But  Rex  v. 
Cook,  (see  note  (&)  infra),  cited  by  my  brother  Coi^bridob,  decides  con- 
clusively that,  the  object  of  the  statute  being  to  indemnify  the  prose- . 
cntor,  there  must  be  a  prosecutor  liable  to  the  expenses,  or  the  case  is 
not  within  the  statute.  Now,  in  the  present  case,  the  Lord  Mayor  was 
not  liable :  therefore  this  case  is  not  within  the  statute. 
OoLBRiOGB,  J.,  and  Wighimait,  J.,  concurred.(a) 

Rule  absolnte.(i) 

(•)  CsoicPTOir,  J.,  WM  abtant  on  Moonnt  of  »  domootic  eoUiinity. 

(6)  Rex  «.  Cook  is  reported  in  1  Man.  A  By.  620;  bat  at  the  time  of  the  argument  in  tlit 
prineipal  ease  it  was  rappoiod  not  to  be  reported. 

Mr.  Robinaoa,  the  Matter  of  the  Ci^im  OIBoe,  hat  kindly  ftamithed  the  reporters  with  the 
foUowing  eztraet  from  hii  notes  of  that  and  another  case.  * 

1827.     Rex  «.  Cook,  on  the  proseoation  of  chnrohwardenty  Ao.,  of  parish  in  Bzeter. 

ladietment  (for  disinterring  dead  bodies)  removed  from  sessions  by  oertiorarL    Conrietion. 
PtoseeJitor  held  not  entitled  to  eosts  under  the  ^statute,  it  being  shown  by  aAdavit  that 
the  expenses  of  the  proseeution  were  defrayed  by  subsoription :  and  the  side  bar  rule  ['''600 
taken  out  for  taxing  the  eosts  was  discharged. 

Bex  9,  Davies.    Indietment  for  like  offenee  on  prooeention  by  ikther  of  the  deeeaeed. 

Prosecutor,  in  like  manner,  held  not  to  be  entitled  to  costs,  because  he  was  not  real,  but 
BOBtnal,  prosecutor,  prosecution  being  carried  on  by  subscription.  And  side  bar  rule  for  costs 
diaeharged.    13  May,  1830.    See  also  Begina  e.  WiUiams,  6  Q.  B.  273  (B.  C.  L.  R.  toI.  61). 


The  QUEEN  v.  THOMAS  GREGORY.    Jan.  27. 

At  a  municipal  election,  a  Toting  ticket  signed  "  W.  J.  of  K.  Street"  was  rejected,  on  the  ground 
that  the  qualification  of  W.  J.  on  the  burgess  roU  was  described  as  «  House  in  M.  Street"  It 
was  shown  by  aftdaTits  that  K.  Street  and  M.  Street  intersect ;  that  the  house  in  question  was 
the  comer  hoase  i  that  it  was  one  house,  with  a  street  door  in  eaeh  street,  consisting  of  whal 
had  formerly  been  two  distinct  houses,  one  in  each  street,  and  one  of  them  being  the  house  in 
M.  Street  Held :  that  the  description  was  such  as  to  be  commonly  understood  within  the 
meaning  of  stat  6  A  8  W.  4,  e.  78,  s.  142,  and  that  the  rote  was  improperiy  rc(Jected. 

Cowling,  in  Michaelmas  term,  1852,  ohtained  a  rule  Nisi  for  a  quo 
warranto  against  the  defendant,  for  exercising  the  office  of  councillor 
For  the  Abbey  Ward,  in  the  borough  of  Reading.  Two  councillors  were 
elected  for  this  ward  on  1st  November,  1852.  At  the  election  there 
were  four  candidates,  of  whom  the  defendant  Gregory  and  James  Phi- 
KpB  were  two.  Several  votes  tendered  were  rejected.  One  of  the  other 
candidates  had  a  clear  majority,  and  was  elected.  Gregory  and  Philips 
had  an  equal  number  of  the  votes  received ;  and  the  presiding  alderman 
and  one  of  the  assessors  named  Gregory  as  the  person  elected.  The 
rule  was  obtained  on  the  ground  that  the  vote  of  a  burgess,  called  Wil* 
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liam  Pearce  Ivey,  tendered  for  Philips,  waa  improperly  rejected.  The 
TOting  paper  was  signed  '« William  Pearce  Ivey,  of  King  Street,  in  the 
parish  of  St.  Lawrence."  On  the  burgess  roll,  Ivey's  qualification  was 
♦aoi1  ^^^^^^^  ^  '*'<' House,  Minster  Street,  in  the  parish  of  St.  Law- 
■'  rence." 

From  the  affidavits,  on  both  sides,  it  appeared  that  Minster  Street 
and  King  Street  intersect.  Mr.  Ivey,  in  1844,  occupied  the  house  No. 
63  in  Minster  Street,  which  was  that  next  to  the  intersection  of  the  two 
streets ;  his  name  was  then  entered  on  the  burgess  roll  by  the  descrip- 
tion, which  still  remained  unaltered.  In  1848  he  purchased  the  house 
No.  8  in  King  Street,  which  was  the  corner  house  in  King  Street,  and 
adjoining  to  the  house  No.  63  in  Minster  Street.  He  threw  down  the 
division  between  the  two,  and  from  that  time  occupied  both,  as  one 
house,  with  two  street  doors,  one  being  the  door  No.  68  in  Minster 
Street,  the  other  door  No.  8  in  King  Street. 

PhipMon  now  showed  cause. — Stat.  5  ii  6  W.  4,  c.  76,  s.  82,  enacts 
that  the  votes  shall  be  given  by  a  paper,  «<  such  paper  being  previously 
signed  with  the  name  of  the  burgess  voting,  and  with  the  name  of  the 
street,  lane,  or  other  place  in  which  the  property  for  which  he  appears 
to  be  rated  on  the  burgess  roll  is  situated."  Reliance  will  no  doubt  be 
placed  on  sect.  142,  which  enacts  "  that  no  misnomer  or  inaccurate 
description  of  any  person,  body  corporate,  or  place  named  in  any 
schedule  to  this  Act  annexed,  or  in  any  roll,  list,  notice,  or  voting 
paper  required  by  this  Act,  shall  hinder  the  full  operation  of  this  Aet 
with  respect  to  such  person,  body  corporate,  or  place,  provided  that  the 
description  of  such  person,  body  corporate,  or  place  be  such  as  to  be 
commonly  understood."  The  description  in  the  voting  paper  is  not  an 
inaccurate  description  of  the  house  63  Minster  Street^  for  which  the 
voter  was  rated  and  ^placed  on  the  roll  in  1844,  but  an  accurate 
description  of  the  house  No.  8  King  Street,  which  he  has  subse- 
quently acquired.  [Wightman,  J. — When  he  turned  the  two  houses 
into  one,  the  ao^orata  deseription  became  <«  the  house  situate  in  Minster 
Street  and  in  King  Street,  being  No.  68  in  the  one,  and  No.  8  in  the 
other."  But  the  description  in  the  burgess  roll,  and  that  in  the  voting 
paper,  would  both  be  commonly  understood  to  mean  that.  Lord  Camp- 
bell, C.  J. — As  soon  as  it  appears  that  in  fact  the  houses  are  one  the 
case  is  at  an  end.] 

Cowling  was  not  called  upon. 

Per  CuBLAM.(a) — The  rule  must  be  absolute.  Rule  absolute. 

(a)  Lofd  Campbell,  C.  J.,  Colbbxdob  aod  WittHmAB,  Ji.  CumatOM,  J^  was  ah&nt  «a 
Booooni  of  B  domeitie  calBinity. 
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CORNISH  and  PROUT  v.  HOCKIN.  Jan.  28. 

A  writ  wu  oontinnedy  under  stat.  2  A  8  W.  4,  e.  39,  8.  10 ;  bat  the  endonement  oo  »  plnries  oon. 
tained  an  erroneou  date  of  the  first  wni,  and  the  same  mistake  was  made  on  the  copy  serred. 
Afterwards,  stat.  16  A  16  Viet  e.  76,  passed.  The  SUtute  of  LimiUtions  had  mn  against  tha 
plaintiff,  and  had  been  pleaded.  The  Conrt  permitted  the  endorsement  on  the  writ  to  ha 
amended,  bat  not  the  endorsement  on  the  copj  serred.  Stmbh,  that  the  amendment  might 
have  been  allowed  independently  of  stat.  15  A  16  Vict  c.  76,  s.  222. 

M.  Chambers,  in  last  Michaelmas  term,  obtained  a  role  calling  on 
the  defendant  to  show  cause  why  the  plaintiff  should  not  be  at  liberty 
to  amend  the  endorsement  on  the  last  writ  issued  herein  on  28th  May, 
1851,  and  on  the  copy  of  the  said  writ  served  on  defendant,  of  the  date 
of  the  first  writ,  by  substituting  the  18th  instead  of  the  22d  day  of 
October,  1849,  '''which  latter  day  was  inserted  by  mistake ;  and  r^^M 
why  defendant  should  not  produce  the  said  copy  of  the  said  writ  '- 
for  that  purpose. 

The  rule  was  obtained  on  affidavits  stating  the  following  facts.  The 
action  was  brought  upon  a  promissory  note  for  2002.,  dated  28d  October, 
1843,  purporting  to  be  made  by  defendant,  payable  to  George  Bridgman 
or  order,  and  by  him  endorsed  to  plaintiffs  and  Francis  Cornish  New- 
man, since  deceased.  A  writ  was  issued  on  18th  October,  1849,  and 
the  process  had  been  regularly  continued,  in  accordance  with  stat.  2  k 
3  W.  4,  c.  39,  s.  10 ;  except  that,  on  the  fifth  writ  (pluries),  dated  28tb 
May,  1851,  the  endorsement  stated,  by  mistake,  the  date  of  the  first 
writ  to  be  22d  of  October,  1849,  instead  of  13th  October.  The  same 
mistake  was  made  on  the  copy  served  on  defendant.  The  declaration 
was  filed  on  29th  July,  1852 :  defendant  had  pleaded  the  Statute  of 
Limitations. 

Orowder  and  Phinn  now  showed  cause. — This  amendment  is  not 
warranted  by  sect.  222  of  The  Common  Law  Procedure  Act,  1852,  15 
k  16  Vict*  c.  76,  nor  by  the  state  of  the  law  before  that  Act.  As  to 
the  previous  law.  These  writs  were,  it  is  true,  issued  properly  as  to 
time,  in  fact :  but  the  endorsement  is  as  necessary  as  the  body  of  the 
writ  to  connect  the  action  with  the  first  issuing  of  process.  In  MedU- 
cott  V.  Hunter,  5  Exch.  84,t  the  Court  of  Exchequer  refused  to  permit 
such  an  amendment  as  that  now  asked  for.  Parks,  B.,  saying  that  the 
endorsement  must  be  on  the  writ  at  the  time  of  service.  In  Roberts 
V.  Bate,  t>  A.  &  E.  778  (E.  C.  L.  R.  vol.  83),  the  Court  of  King's  Bench 
refused  *to  grant  an  amendment  for  the  purpose  of  aiding  a  party  r^/^/w 
who  would  otherwise  be  barred  by  the  Statute  of  Limitations.  ^ 
In  Campbell  v.  Smart,  5  Com.  B.  196  (E.  C.  L.  B.  vol.  57),  an  appli- 
cation was  made  to  the  Court  of  Common  Pleas  to  alter  the  date  of  a 
summons  for  the  same  purpose:  but  it  was  refused.  In  the  last  case, 
reference  was  made  to  Lakin  v.  Watson,  2  Cr.  k  M.  685  ;t  but  Wildb, 
C.  J.,  said  that  he  thought  Roberts  v.  Bate  was  the  better  decision  of 
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the  two.  The  authority  of  Medlicott  v.  Hunter,  5  Exch.  84,t  was 
recognised  and  acted  on,  in  Pritchard  v.  Bagshawe,  20  L.  J.  N.  S.  C. 
P.  161,  by  the  Court  of  Common  Plea8«  [Erlb,  J. — There  seems  to 
me  to  be  an  important  distinction  between  amending  so  as  to  make  the 
case  conformable  to  the  fact,  and  amending  contrary  to  the  fact.J  In 
Medlicott  v.  Hunter,  the  amendment  would  have  been  in  conformity 
with  the  fact.  Next,  as  to  stat.  15  &  16  Vict.  c.  76,  s.  222.  That 
enactment  is  not  retrospective.  If  the  amendment  were  allowed,  the 
defendant  would  be  deprived  of  his  right  under  the  Statute  of  Limita- 
tions, which  was  vested  before  the  Common  Law  Procedure  Act  passed. 
In  Moon  v.  Durden,  2  Exch.  22,t  the  Court  of  Exchequer  decided  that 
Stat.  8  &  9  Vict.  c.  109,  s.  18,  which  enacted  that  no  suit  should  be 
brought  or  maintained  for  a  wager,  did  not  defeat  an  action  already 
commenced :  and  the  Court  acted  upon  the  maxim,  cited  in  2  lost.  292, 
^^  Nova  constitutio  futuris  formam  imponere  debet,  non  praeteritis."  To 
warrant  a  departure  from  this  rule,  the  intention  of  the  Legislature 
must  be  very  plain ;  Hitchcock  v.  Way,  6  A.  &  E.  943  (E.  C.  L.  R. 
♦fiO^il  ^^'*  *^^'     Therefore,  under  the  statute  now  in  *question,  15  k 

^  16  Vict.  c.  76,  the  Court  of  Exchequer  decided  that  sect.  51  did 
not  affect  a  special  demurrer  where  there  had  been  a  joinder  in  demurrer 
before  the  Act  came  into  operation  ;  Pinhorn  v.  Souster,  8  Exch.  ISS.f 
The  same  principle  prevailed  in  Regina  v.  Crowan,  14  Q.  B.  221  (E. 
C.  L.  R.  vol.  68).  In  that  case,  Coleridge,  J.,  pointed  out  an  import- 
ant distinction :  <«  It  might  be  that,  if  all  had  been  done  rightly  up  to 
the  time  when  the  statute  came  into  operation,  the  statute  would  have 
applied  to  omissions  occurring  afterwards  in  the  same  proceeding :  but 
here  all  the  defect,  if  it  be  one,  existed  before  the  operation  of  the 
statute,  and  therefore  cannot  be  cured  by  it."  Here  the  defect  existed 
before  the  statute  came  into  operation.  Suppose  the  rule  to  be  made 
absolute,  the  defendant  may  still  insist  on  the  defect :  for  the  writ,  when 
produced,  will  show  the  erasure.  [Coleridge,  J. — It  will  then  be  as 
if  the  endorsement  had  always  been  as  amended.]  Sect.  10  repeals  the 
provisions  of  stat.  2  &  8  W.  4,  c.  39,  in  respect  of  the  proceedings  taken 
to  prevent  the  operation  of  statutes  of  limitation,  '<  except  so  far  as 
may  be  necessary  for  supporting  any  writs  that  have  been  issued  before 
the  commencement  of  this  Act,  and  any  proceedings  taken  or  to  be 
taken  thereon."  Here  the  plaintiff  relies  exclusively  on  the  proceed- 
ings taken  in  conformity  with  stat.  2  &  8  W.  4,  c.  89  :  if  he  abandons 
these,  he  has  no  answer  to  the  Statute  of  Limitations  :  if  he  insists  on 
them,  he  is  within  the  above  exception. 

M,  Chambers^  contrsl. — The  decisions  as  to  the  law  before  the  statute 
were  conflicting.  If  the  endorsement  be  not  amended,  the  defendant 
♦fiOfil  ^''^  ^^  barred  by  the  *Statute  of  Limitations ;  Williams  v.  Wil- 

^  Hams,  10  M.  k  W,  174.t  In  general,  where  amendments  hare 
been  refused,  the  attempt  has  been  to  introduce  something  contrary  to 
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the  fact.  In  Culverwell  v.  Nugee,  15  M.  k  W.  659,t  the  Conrt  of 
Exchequer,  in  order  to  save  the  Statute  of  Limitations,  amended  an 
alias  and  pluriee  writ  of  summons,  by  allowing  an  endorsement  of  the 
dates  of  the  first  writ  and  return  thereto  to  be  inserted.  The  same 
Court,  in  Came  v.  Malins,  6  Exch.  80S,t  allowed  an  amendment  by 
inserting  the  names  of  fresh  parties,  in  order  to  save  the  Statute  of 
Limitations.  But,  further,  stat.  15  k  16  Vict.  c.  76,  s.  222,  is  appli- 
cable. The  preamble  to  the  section  states  that  the  power  of  amend- 
ment then  vested  in  the  Judges  was  <<  insufficient  to  enable  them  to 
prevent  the  failure  of  justice  by  reason  of  mistakes  and  objections  of 
form."  The  words  «<  any  proceeding  in  civil  causes"  comprehend  pro- 
ceedings pending.  Sect,  10  repeals  the  provisions  of  stat.  2  &  8  W,  4, 
c.  89,  respecting  the  direction  of  writs,  except  so  far  as  necessary  for 
«  supporting"  proceedings  taken  before  the  Act.  The  object  was  not 
to  preserve  the  mischief  of  defects  of  form,  but  to  prevent  parties  from 
being  defeated  by  the  statute.  The  plaintiff's  right  is  rather  supported 
than  impeached  by  the  dictum  of  Golebidob,  J.,  which  has  been  cited: 
he  had  a  vested  right  of  action  from  the  first.  It  is  said  that  the  < 
defendant  had  a  vested  right  of  defence :  but  that  mode  of  limiting  the 
effect  of*  a  statute  was  attempted,  and  failed,  in  Towler  v.  Ghatterton, 
6  Bing.  258  (E.  C.  L.  R.  vol.  19).  The  inclination  of  the  Court  will 
be  to  aid  in  extending,  rather  than  contracting,  the  efiect  of  an  enact- 
ment introduced  for  the  purpose  of  simplifying  and  amending  legal 
^proceedings,  in  conformity  with  the  aphorism  of  Plowden,  cited  r^^r^m 
it  the  end  of  the  Fourth  Institute.  ^ 

Lord  Campbbll,  C.  J. — I  have  a  difficulty  in  making  the  rule  abso- 
lute as  drawn  up.  The  copy  served  on  the  defendant  is  not  part  of  our 
record ;  and  we  should  be  ordering  a  fiction,  by  making  it  appear  that 
he  had  been  served  with  the  endorsement  as  amended ;  which  I  abstain 
from  doing.  But  I  think  the  rest  of  the  rule  may  be  made  absolute. 
I  need  not  analyze  the  decisions  before  The  Common  Law  Procedure 
Act,  1852 :  they  are  conflicting.  But  I  rely  on  sect.  222  of  that  Act, 
which  really  meets  this  case.  The  facts  are  that  the  debt  would  have 
been  barred  on  22d  October  1849 ;  a  writ  was  therefore  sued  out  on 
13th  October  1849,  and  regularly  continued.  Each  pluries  was  in  very 
good  time ;  but  one  of  them  had  a  clerical  mistake  in  the  endorsement, 
the  22d  of  October  being  inserted,  contrary  to  the  fact.  If  this  error 
stand,  it  prevents  the  plaintiff  from  taking  advantage  of  the  writs  which 
have  been  regularly  sued  out.  But,  if  we  may  amend  according  to  the 
fact,  the  Statute  of  Limitations  will  not  defeat  the  plaintiff.  Then  does 
not  the  Act  give  us  power  to  amend  our  own  record  ?  The  writ  is  our 
own  record ;  and  we  have  the  first  writ  to  amend  by.  Now,  when  we 
take  the  words  of  sect.  222  with  the  preamble,  to  which  Mr.  Chambert 
properly  referred  us,  and  when  we  find  that  we  may  amend,  «<  whether 
there  is  anythmg  in  writing  to  amend  by  or  not,"  «<  for  the  purpose  of 
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determining  in  the  existing  snit  the  real  question  in  controversy/'  wc 
find  that  we  have  a  suit  existing,  and  the  real  question  is,  whether  or 
not  it  is  '^'barred  by  the  Statute  of  Limitations.  May  wc  not 
order  such  an  amendment  as  to  raise  that  question  7  Mr.  Phinn 
says  that  the  amendment  will  be  inoperative.  We,  however,  make  the 
alteration:  and,  as  at  present  advised,  I  think  it  will  be  effectual. 
Stat.  2  fc  8  W.  4,  c.  39,  s.  10,  as  to  this  point,  contains  nothing  respect- 
ing the  service  of  the  copies  of  the  successive  writs :  it  directs  only 
that  the  writs  themselves  shall  have  the  endorsements.  Mr.  Phinn  may 
try  to  maintain  his  objection  at  the  trial :  but  the  pluries  will  then 
contain  an>  endorsement  corresponding  with  the  original  writ. 

Coleridge,  J.,  concurred. 

WiGHTMAN,  J.*— It  may  be  that,  even  if  we  had  no  authority  for  this 
amendment  before  the  statute,  we  should  have  thought  we  had  it  under 
the  statute.  But  there  are  two  decisions  before  the  statute  in  favour 
of  our  power  to  amend. 

Erlb,  J. — I  am  also  of  opinion  that  the  rule  should  be  absolute  to 
>  amend  the  endorsement  of  the  writ :  and  I  think  that  we  should  have 
been  justified  in  doing  this  before  the  statute :  a  fortiori  we  are  so  now. 
We  can  look  at  our  own  records,  and  correct  what  we  see  to  be  a  cleri- 
cal error.  It  is  said  that  the  defendant  had  a  vested  right,  because, 
if  there  be  no  amendment,  he  may  defeat  the  plaintiff  by  means  of  the 
Statute  of  Limitations.  But  every  amendment  of  a  fatal  defect  takes 
away  the  right  of  the  party  insisting  on  the  defect.  We  need  not 
amend  the  copy :  the  endorsement  on  the  writ,  as  amended,  will  prevent 
^R0Q1  ^  VAi'^Ai^^'^  ^^®  replication  *being  framed  according  to  the  amend- 
•I  ment  of  the  pleadings  made  in  Williams  v.  Williams,  10  M.  k 
W.  174.t  In  Culverwell  v.  Nugee,  15  M.  k  W.  659,t  the  Court  of 
Exchequer  say  that  they  had  been  in  error  in  refusing  to  exercise  the 
power  of  amendment.  In  some  cases,  the  amendment  has  been  refused 
because  it  would  introduce  an  untruth :  that  is  not  so  here. 

Rule  absolute  to  amend  the  endorsement  on  Uie  writ, 
on  payment  of  costs. 


Ex  parte  MEDWIN  and  HURST.    Jan.  28. 

it  !i  no  ground  for  prohibiting  «  cmm  before  the  Chanoellor  of  a  dioeeee  in  Uie  ConnslomI 
Coort  of  the  diooeee,  thftt  the  Bishop  of  the  dioeete  is  interested  in  the  < 


A  CITATION  issued,  on  the  13th  October,  1851,  out  of  the  Consistorial 
and  Episcopal  Court  of  the  diocese  of  Chichester,  in  the  name  of  the 
Bishop  of  Chichester,  citing  Pilfold  Medwin  and  Robert  Henry  Hurst 
to  appear  before  Robert  Joseph  Phillimore,  LL.  D.,  or  some  other 
competent  judge  in  that  behalf,  on  15th  October  then  next,  to  answer 
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John  Turner  Rawlinson  in  a  cause  of  perturbation  of  seat  or  pew  in  the 
parish  church  of  Horsham.     Medwin  and  Hurst  appeared ;  the  proceed- 
mgs  went  on;  and  the  libel  was  admitted  to  proof;  and  (after  an  inef- 
fectual appeal  to  the  Arches)  the  witnesses  were  examined  in  support 
of  the  libel ;  and  cross  interrogatories  were  administered.     These  were 
published  on  4th  August,  1852,  when  Medwin  and  Hurst  first  learned 
from  them  that  the  Bishop  of  Chichester  had  advised  and  concurred  in 
the  suit,  and  had  ^guarantied  Rawlinson's  costs.(a)    A  decree  r^/^-iA, 
was  pronounced  against  Medwin  and  Hurst  on  8d  September,  ^ 
1852.     By  the  practice  of  the  Ecclesiastical  Courts  Medwin  and  Hurst 
had  no  means  of  removing  the  suit  from  the  Consistorial  Court  without 
the  consent  of  the  opposite  party :  and  they  had  in  fact  asked  for  such 
consent ;  but  it  had  been  refused.     They  were  not  aware  of  the  nature 
of  Dr.  Phillimore's  appointment  till  after  the  decree :  and  they  then 
obtained  a  copy,  after  a  correspondence  and  some  delay.     The  appoint- 
ment is  in  the  name  of  the  present  Bishop,  and  is  by  patent,  to  the 
tenor  that  <<  We,  regarding,"  &c.,  (<do,  for  us  and  our  successors,  give, 
grant,  and  confirm  to  our  beloved  in  Christ,  Robert  Joseph  Phillimore, 
B.  C.  L.,  during  his  natural  life,  the  office  or  offices  (hereinafter  and  in 
the  manner  hereinafter  defined)  of  our  Vicar-General  in  Spirituals  in  and 
through  the  whole  Archdeaconry  of  Chichester,  and  Official  Principal 
or  President  of  our  Consistory  Court  within  the  Archdeaconry  afore- 
said, wheresoever  constituted  or  to  be  constituted ;  which  said  office  is 
now  vacant,"  fcc.     <<  And  we  do  by  these  presents  ordain,  constitute, 
and  make  him  our  Chancellor  and  Vicar-General  in  Spirituals,  and  Offi- 
cial Principal  of  our  Episcopal  and  Consistory  Court  of  Chichester,  with 
power  of  surrogating,  substituting,  constituting,  and  making  any  other 
and  others  fit  person  or  persons  in  his  stead  and  place  in  this  behalf,  as 
often  as  he  shall  otherwise  happen  to  be  hindered,  and  of  recalling  or 
removing  them  as  often  as  need  shall  be.     Kevertheless,  and  in  either 
case,  consulting  us  and  our  successors,  and  having  first  our*con-  r«/>i^ 
sent  and  approbation.     Moreover  we  do,  for  us  and  our  succes-  ^ 
sors,  give,  grant,  and  confirm  unto  the  said  R.  J.  P.,  during  his  natural 
life,  that,  in  our  absence  from  our  Consistory  Court  of  Chichester,  he 
shall  and  may  proceed,  by  himself,  his  assignee  or  substitute,  assignees 
or  substitutes,  as  well  in  all  and  singular  causes,  businesses,  suits,  and 
complaints.  Spiritual  and  Ecclesiastical,  at  the  instance  or  promotion  of 
whatsoever  parties,  as  by  our  mere  or  mixed  office,  also  in  all  Matrimo- 
nial causes  and  complaints  of  divorce  and  nullity,  and  causes  of  Dilapi- 
dation of  the  goods  of  the  Church,  and  Robbing  of  churches,  and  in  all 
other  business  and  causes  whatsoever  (except  hereinafter  excepted)  in 
our  Episcopal  Consistory  Court  of  Chichester  moved  or  to  be  moved 
(the  cognisance  and  decision  whereof  is  known  by  law  or  custom  of  the 

(a)  It  appeared  that  the  Bishop's  objeet  had  been  to  preToat  the  bqying  and  seUing  of  the 
rights  to  pewsy  and  to  enable  the  parishionen  to  make  nse  of  them. 
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realm  to  belong  to  our  Eoeleeiutical  Court) ;  and  decide  and  finally 
determine  all  and  singular  those  the  causes  aforesaid  (except  hereintf 
ter  excepted),  with  all  the  rights  thereto  incident,  issuing,  depending, 
annexed,  and  connexed  (without  breach  of  the  laws  and  statutes  of  this 
excellent  kingdom) :  nevertheless,  first  consulting  us  and  our  successors, 
and  having  our  consent,  in  case  either  party  earnestly  crave  our  judg- 
ment.'* Power  was  also  given  to  visit,  to  punish  excesses  of  clergj 
or  laity,  <<  except  notwithstanding,  and  always  reserved  to  us,  and  our 
successors,  the  complaints  and  supplications  hereafter  to  be  made  by 
whatsoever  clergy  in  all  and  singular  causes,  and  reserved  also  to  us  and 
our  successors  equally  to  examine  and  determine  every  cause  in  our 
proper  person  in  our  Court  of  Consistory."  Then  followed  other  pow- 
ers, not  material  to  the  present  question.  «<  Moreover  we"  <<do  by 
*ftlQl  ^^^^  ^presents,  for  us  and  our  successors,  give,  graat,  and  eon- 
^  firm  unto  the  said  R.  J.  P.,  during  his  natural  life,  the  oftce  and 
offices  of  Commissary-General  (reserving  always  the  exceptions  and 
limitations  aforesaid,  in  and  through  the  whole  Archdeaconry  of  Chi- 
chester)", and  also  the  offices  of  Sequestrator,  Administrator-General, 
with  approbation  and  registration  of  testaments,  Ac.  Signed  and  sealed 
by  the  Bishop ;  dated  29th  Octobw,  1844.  Confirmation  by  the  Dean 
of  Chichester,  by  his  signature,  and  under  the  common  seal  of  the  Dean 
and  Chapter ;  dated  26th  November,  1844. 

Creasy  now  moved,  on  affidavit  of  the  above  facts,  for  a  prohibition 
to  Dr.  Phillimore  and  the  Bishop  of  Chichester,  to  prohibit  the  Consis- 
tory Court  from  proceeding.— -The  interest  which  the  Bishop  has  in  this 
case,  in  consequence  of  his  having  guarantied  the  costs,  disqaalifies  the 
Court  from  acting.  His  interest  arises  from  his  having  taken  a  consci- 
entious step :  but  it  does  not  the  less  disqualify  him.  Dimes  v.  The 
Grand  Junction  Canal  Company  (a)  shows  how  strictly  the  rule  is  en* 
forced  which  excludes  Judges  from  acting  in  a  matter  in  which  they 
have  an  interest.  The  authorities  there  adduced  by  Parkk,  B.,  show 
the  principle  very  strongly.  The  irregularity  appears  <m  the  hc%  of 
the  proceedings ;  and  the  application  may  therefore  be  made  after  sen- 
tence. [Lord  Campbell,  C.  J. — Does  the  irregularity  appear  in  the 
sentence  ?]  It  does  not ;  but  it  appears  in  the  citation ;  and  that  is 
sufficient.  The  affidavits  show  that  the  party  had  no  knowledge  of  the 
*fi1  ^1  Bishop's  interest  before  sentence.  It  seems,  from  the  ^language 
•I  of  Parke,  B.,  in  Roberts  v.  Hnmby,  8  M.  &  W.  120, 126,t  (citing 
Buggin  V.  Bennett,  4  Burr.  2085,  2087,(&))  that  this  would  authorise 
the  prohibition,  even  if  the  defect  did  not  appear  on  the  fiice  of  the 
proceeding.  The  means  of  resorting  to  a  higher  tribunal  are  provided 
for  by  Stat.  23  H.  8,  c.  9 ;  as  they  are  in  the  Church  Discipline  Act,  8 
k  4  Vict.  c.  86.(c)    From  the  appointment  of  Dr.  Phillimore,  it  spears 

(a)  In  the  House  of  Lords,  Jnoe  26Ui  wd  29tb,  1852.    Not  yet  reported. 

(6)  See  also  2  Inst  002;  Gorham  v.  Bishop  of  Bxeter,  15  Q.  B.  52,  64,  65  (S.  C.  L.  R.  toL  69). 

(e)  See  seot  18. 
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thAt  he  is  the  Bishop's  deputy.  That  the  interest  of  the  principal 
disqualifies  the  deputy  from  acting  appears  from  The  City  of  London 
V.  Wood,  12  Mod.  669,  672.  [Wiohtman,  J.— The  Court  was  there 
Dominaily  the  Court  of  the  Mayor  and  Aldermen,  and  the  parties  inte- 
rested were  the  Mayor  and  Commonalty :  here,  at  any  rate,  the  tribunal 
is  not  nominally  that  of  the  Bishop.  Colkridob,  J. — It  is  said  in 
Born  (a)  that,  in  a  matter  of  contentious  jurisdiction,  a  Bishop  may  sue 
before  his  own  Chancellor.]  The  appointment  here  reserves  to  the 
Bishop  the  right  to  hear  in  certain  cases.  Our.  adv.  vult 

Lord  Campbell,  C.  J.,  on  a  later  day  in  this  term  (January  81st), 
deliTered  the  judgment  of  the  Court. 

This  was  an  application,  after  sentence,  for  a  prohibition  to  the  Con- 
sistory Court  of  the  Bishop  of  Chichester,  on  the  ground  of  the  Judge 
being  interested  in  the  result  of  the  suit.  The  interest  alleged  was  not 
in  Dr.  Robert  Phillimore,  the  Chancellor,  who  actually  tried  the  case 
and  pronounced  the  decree ;  but  in  the  Bishop,  who,  upon  grounds 
admitted  to  be  entirely  disinterested,  *was  stated  to  haye  guaran- 


tied to  the  promovent  his  expenses,  because,  under  the  circum- 


[*614 


stances,  he  thought  that  neither  he,  nor  the  parishioners,  whose  interests 
were  really  to  be  adyanced,  ought  to  bear  them.  It  was  argued  that 
the  Court  was  really  the  Bishop's  Court,  and  he  really  the  Judge,  the 
Chancellor  only  being  his  deputy ;  and  that  this  interest  in  the  costs 
which  might  by  the  decree  have  been  imposed  on  him  was  sufficient 
ground  for  the  interference  of  this  Court. 

The  law  is  wisely  jealous  on  this  head:  and  the  slightest  real  interest 
in  the  issue  of  a  suit  incapacitates  any  one  from  acting  as  Judge  in  it, 
although  it  may  be  certain  that  in  fact  the  interest,  from  its  real  or 
proportionate  insignificance,  cannot  create  any  bias  in  his  mind.  But 
then  it  must  be  a  real  interest.  And,  when  the  facts  are  such  as  have 
been  stated  above,  this  Court  is  bound,  especially  after  sentence,  and 
where  no  indirect  motives  or  practices  are  imputed,  to  see  clearly  that 
the  objection  is  made  out  in  fact. 

As  the  application  for  the  rule  was  rested  mainly  on  the  language  of 
Dr.  Robert  Phillimore's  appointment,  we  desired  to  look  at  it  before 
we  granted  or  refused  the  rule.  We  have  now  examined  it.  And  it 
appears  to  constitute  him,  among  other  things  not  now  material.  Chan- 
cellor, Vicar-General  in  Spirituals,  and  Official  Principal  of  the  Episco- 
pal and  Consistory  Court  of  Chichester,  with  power  ^  of  surrogating  a 
fit  person  for  his  substitute  with  the  Bishop's  approbation.  The  appoint- 
ment is  for  life :  and,  in  large  terms,  the  power  is  conferred  on  him,  in 
the  absence  of  the  Bishop,  of  presiding  in  the  Consistory  Court  in  aU 
eases  within  the  contentious  jurisdiction  of  the  Bishop,  with  certain 
exceptions  not  material  now :  and,  at  the  prayer  of  either  party  in  a 

(e)  Boel.  L.  toL  x.  p.  293,  tit  ChametUort,  soot  6. 
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*fi1  ^1  *^^^^  ^^'  ^^^  personal  judgment  of  the  Bishop,  he  is  to  oonsidt 
^  him,  and  have  his  consent  to  the  decree. 

The  Court,  therefore,  is  in  style  the  Bishop's  Court,  as  this  is  the 
Queen's :  and  the  Chancellor  is  the  Bishop's  Chancellor,  as  we  are  the 
Queen's  Judges.  By  a  special  provision,  at  the  prayer  of  the  party, 
the  Bishop's  judgment  may  be  invoked ;  in  which  respect  the  analogy 
fails.  But,  where  dthis  prayer  is  not  made,  the  Chancellor,  or  Qfidil 
Principal,  seems  to  be  an  independent  Judge :  nor  is  he  the  less  bo, 
because  some  cases  are  excepted  from  his  jurisdiction,  nor  because  that 
jurisdiction  ceases,  or  is  suspended,  when  the  Bishop  is  present.  If 
absent,  the  Bishop  cannot  interfere :  the  parties  are  never  supposed,  by 
the  citation  or  other  proceedings,  to  be  before  him ;  nor  is  ^re  any 
appeal  from  the  Chancellor  to  him. 

Ayliffe  (Parergon,  160)  says :  <<  A  Chancellor,  as  distinguished  from 
a  Vicar-General,  Commissary,  and  Principal  Official,  is  he,  that  has 
that  eogniianee  of  all  cau9e$  both  of  voluntary  and  contentious  jnria- 
diction  committed  to  him ;  whereas,  properly  speaking,  a  Vicar-General 
has  only  all  causes  of  voluntary  jurisdiction  delegated  to  him ;  and  a 
Principal  Official,  only  causes  of  contentious  jurisdictions  granted  hisL" 
Ajid  again,  p.  168,  he  says :  <«  It  has  been  said  that  a  Bishop's  Official, 
or  Chancellor,  is  he,  to  whom  the  Bishop  delegates  the  cognisance  of 
causes  in  a  general  manner;  and  as  such,  an  Official,  or  Chancellor,  has 
the  same  consistorial  audience  with  the  Bishop  himself  that  deputes 
him :  an  appeal  does  not  lie  from  such  an  Official  to  the  Bishop  him- 
self, but  to  him  only  unto  whom  it  ought  to  be  appealed  from  the  Bishop 
himself:  but  'tis  not  the  same  thing  in  Commissaries,  who  are  not  prin- 
cipal officials,  though  deputed  *to  an  universality  of  causes  in  a 
certain  part  of  the  diocese ;  because  a  principal  official  ti  an 
ordinary y  and  the  other  only  a  delegated  Judge.''  This  passage  is  not 
very  accurately  expressed :  but  the  meaning  is  sufficiently  clear  in  one 
sense.  The  Chancellor,  or  the  Official,  has  a  delegated  power  as  much 
as  the  Commissary ;  because  they  equally  receive  from  the  Bishop  a 
power  which  was  originally  in  him,  and  which  originally  he  might  have 
exercised  himself,  and  probably  often  did.  But  it  was  a  power  to  be 
exercised  in  a  Court,  open  to  the  subjects  of  the  diocese,  for  the  trial 
of  all  causes  over  which  he  has  jurisdiction.  And  of  this  Court  he 
appoints  the  Chancellor,  or  Official,  to  be  the  ordinary  Judge,  to  act 
therein  independently  of  his  control,  with  no  special  instructions,  accord- 
ing to  ecclesiastical  law.  Whereas,  the  Commissary  is  deputed  spe- 
cially, his  powers  varying  according  to  the  limits  of  his  commission,  ss 
to  subject-matter,  time,  and  place,  and  is  purely  the  deputy  of  the 
Bishop.  The  Bishop  muet  appoint  a  Chancellor,  or  Official  Principal, 
and  may  be  compelled  to  do  so  by  the  Archbishop :  it  is  at  his  option 
when,  upon  what  occasions,  and  for  what  purposes  he  will  or  will  not 
appoint  Commissaries. 


♦616] 
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This  distinction,  Bishop  Oibson  ob8erves,(a)  the  common  lav  Courts 
have  recognised.  And  a  strong  instance  is  the  case  of  The  Bishop  of 
Lincoln  v.  Bmith^  1  Yentr.  8,  in  which  a  prohibition  was  moved  for 
because  the  Bishop  sued  for  a  pension  in  his  own  Conrt  held  before  his 
Chancellor ;  and  it  was  refused  by  the  Court  of  Queen's  Bench,  con- 
sisting of  KiTUirG  and  Twisdbn,  who  decided  *that,  "being  r^r^^j 
held  before  the  Chanoellori  and  not  the  Bishop  hioMelf,  he  might  '- 
sne  there." 

The  objection  being  thus  disposed  of,  it  is  unnecessary  to  examine 
more  attentively  the  affidavits  to  see  whether  in  truth  the  interest  in 
the  Bishop  was  such  as  would  have  warranted  the  application,  or 
whether  the  p^yrtiea  have  not  waived  it  by  delay.  On  these  points  we 
express  no  opinion,  Rule  refused. 

r«)  CodM,  ToL  1,  p.  M6,  note  (2).  (2d  ed.)    Tide  xliii.  o.  2. 


The  QUEEN  «.  The  Mayor  and  Assessors  of  the  Borough  of  HAR- 
WICH.    Jan.  27. 

A  1>iirge«8  objected  to  the  name  of  J.  B.  of  A.  being  retained  on  the  burgees  list  for  the  borongh 
of  H.  He  had  given  notice  of  the  objection  to  the  town  clerk  in  the  precise  form  given  in  No. 
3,  Schedole  (I>.)  to  stat.  6  A  6  W.  4,  c  76.  The  notice  delivered  to  the  peison  objected  to  was 
**  To  Mr.  J.  B.  I  hereby  give  yon  notice  that  I  object  to  your  nawu  being  retained,"  Ac.  The 
mayor  and  assessors  reftised  to  hear  the  objectlonf  on  the  ground  that  this  latter  notice  was 
insalleiont  Held,  that  the  notice  waa  to  the  like  eiiMt  with  the  form  No.  3,  Schedule  (D.), 
and  that  the  objection  onght  to  have  been  heard.   ^ 

O'Mallby,  in  Michaelmas  term,  1852,  obtained  a  rule  nisi  for  a  man- 
damus commanding  the  Mayor  and  Assessors  of  the  Borough  of  Har- 
wich to  revise  the  list  of  Burgesses  of  the  said  Borough  of  Harwich,  so 
far  as  regards  the  vote  of  James  Broom  the  younger.  The  affidavit 
showed  that  the  name  of  "James  Broom  the  younger,  of  Currants 
Lane,  in  the  parish  of  St.  Nicliolas,"  was  inserted  in  the  burgess,  list. 
He  was  objected  to.  The  notice  of  objection  left  with  the  town  clerk 
vras  in  the  terms  following. 

<<  To  the  town  clerk  of  the  borough  of  Harwich. 

a  I  hereby  give  you  notice  that  I  object  to  the  name  of  James 
Broom  the  younger,  of  Currants  Lane  in  the  ^parish  of  St.  r^tf^-io 
Nicholas,  being  retained  on  the  burgess  list  of  the  borough  of  '- 
Harwich." 

That  left  with  the  person  objected  to  was  in  the  following  terms. 

«  To  Mr.  James  Broom,  junior.  I  hereby  give  you  notice  that  I 
object  to  your  name  being  retained  on  the  burgess  list  of  the  Borough 
of  Harwich.** 

The  Mayor  and  Assessors  thought  the  notice  insufficient,  and  refused 
to  hear  the  objection. 
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Sheey  Serjt.y  now  showed  cause. — Stat.  5  &  6  W.  4,  e.  76,  s.  18,  re- 
quires the  major  and  assessors  to  retain  on  the  lists  <'  the  names  of  ail 
persons  to  whom  no  objection  shall  have  been  duly  made."  Sect.  17 
shows  how  the  objection  is  to  be  made :  the  objector  is  to  «  give  to  the 
Town  Clerk  of  such  Borough,  and  also  give  to  the  person  objected  to, 
or  leave  at  the  premises  for  which  he  shall  appear  to  be  rated  in  the 
burgess  list,  notice  thereof  in  writing  according  to  the  form  number  8, 
in  the  said  schedule  (D.)  or  to  the  like  effect."  The  form  number  3,  is 
as  follows. 

<«  To  the  Town  Clerk  of  the  Borough  of  [or  to  the  fenon  di^'eeted 

tOf  a$  the  ease  tnatf  be]. 

<<  I  hereby  give  you  notice,  that  I  object  to  the  name  of  Thomas  Bates 
of  Brook's  Farm  in  the  parish  of  [deecribe  the  perean  objected  to 

(U  deecribed  in  the  Burgees  lietll  being  retained  on  the  burgess  list  of  the 
borough  of  ." 

The  notice  given  to  James  Broom  was,  not  that  an  objection  would 
be  made  to  retaining  the  name  of  James  Broom  the  younger,  as 
described  in  the  burgess  list,  but  to  retaining  "your  name."  That  is 
*6191  ^^^  ^  ^^^  ^^^  ^effect.  [Lord  Campbkll,  C.  J. — ^This  notice 
-^  gives  all  the  information  which  the  Legislature  intended  to  be 
given  by  the  form  in  Schedule  (D.),  and  is  therefore  "to  the  like 
effect."] 

Per  CuRiAM.(a)  Rule  absoIute.(() 

(a)  Lord  Campbell,  G.  J.,  Colkbiimi  tnd  WiaHTVAir,  Ji. 

H)  In  Regina  v.  M«jor,  Mc,  of  Hftrwieb,  1  Low.  A  M.  95,  Cbovptob  J.,  in  tho  BaU  CourW 
on  B  BimiUr  eaae,  bad  ^▼en  b  deoiaioii  oontniy  to  that  in  the  tost 


MELLOR  V.  LEATHER  and  CLOUGH. 

UpOB  BB  iMoe  Joined  on  b  plea  of  Non  eopit  in  an  action  of  replerin,  nnder  atat  5  A  6  W.  4^  o. 

7S,  M.  76»  ISS,  magr  ibow  that  bo  was  a  oonttablo  appointed  for  a  borough  nnder  leeL  76,  sad 

took  the  goods  within  the  conntj  wherein  the  boroa^  ii  eitaate,  bnt  without  the  boraogb,  ea 

a  charge  that  they  had  been  stolen. 
Replevin  Ilea  for  goods  nnlawfnliy  taken :  the  remedy  ia  not  eonflned  to  the  case  of  goods  taken 

by  way  of  distress. 

Replevin,  for  taking  the  cattle,  &c.,  to  wit,  one  cream-coloured  horse, 
of  plaintiff,  and  unjustly  detaining,  against  sureties  and  pledges,  Ac. 

Pleas  by  Leather:  1.  That  Leather  did  not  take,  &c.,  in  manner,  &c. 
Issue  thereon.  2.  That  the  cattle,  &c.,  were  the  property  of  Leather, 
and  not  of  plaintiff:  verification.  Replication:  that  the  cattle,  &c.,  were 
the  property  of  plaintiff  and  not  of  Leather :  conclusion  to  the  country. 
Issue  thereon. 

Plea  by  Clough.  That  Clough  did  not  take,  &c.,  in  manner,  &c.  (by 
statute).     Issue  thereon. 

On  the  trial,  before  Wiohtman,  J.,  at  the  Liverpool  Summer  Assiies, 
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1852,  it  appeared  that  Clough  was  a  policeman  for  the  borough  of  Liver- 
pool. The  defendant  ^Leather  being  in  possession  of  a  horse  rn^r^at. 
-which  the  plaintiff  claimed  as  his  property,  the  plaintiff  sent  a  *- 
man  named  Harrison  to  take  possession  of  it«  Harrison  did  so,  and 
gave  it  to  plaintiff.  Upon  this  the  defendant  Leather  charged  Harrison 
with  stealing  the  horse :  and,  upon  this  charge,  Clough,  to  whom  it  was 
made,  caused  Harrison  to  be  apprehended,  and  took  possession  of  the 
horse,  which  was  in  the  county  of  Lancashire,  but  not  in  the  borough. 
Harrison  was  brought  before  the  police  magistrate  at  Liverpool,  who, 
it  appearing  to  him  that  the  horse  had  been  taken  upon  a  bonft  fide 
claim  of  property,  dismissed  the  charge  against  Harrison,  but  directed 
the  defendant  Clough  to  give  up  the  horse  to  the  defendant  Leather, 
which  was  done.(a)  This  action  was  brought  for  the  original  taking  by 
Clough  and  Leather.  For  the  defendants  it  was  contended  that  re- 
plevin could  not  be  brought  upon  these  facts ;  and  for  Clough  it  was 
contended  also  that  he  was  not  liable  to  the  action,  having  taken  the 
horse  in  the  performance  of  his  duty,  upon  the  charge  of  felony,  and 
detained  it  no  longer  than  his  duty  required.  For  the  plaintiff  it  was 
argued  that  Clough  could  not  set  up  this  justification  under  the  plea  of 
Non  cepit.  In  answer  to  this,  stat.  5  &  6  W.  4,  c.  76,  ss.  76,  138,  was 
relied  on.(i)  The  learned  Judge  reserved  leave  to  move  for  a  verdict 
for  both  defendants  upon  the  first  objection  and  for  Clough  upon  the 
second ;  and  left  the  question  of  property  to  the  jury.  Verdict  for 
plaintiff  on  all  the  issues. 

^In  last  Michaelmas  term,  Edward  Jame%  obtained  a  rule  r^t^Qt 
Nisi  to  enter  a  verdict  for  defendant  Clough.     In  the  same  ^ 
term,(c) 

WUkinSy  Serjeant,  and  Bumie  showed  cause. — The  defendant  Clough 
is  not  within  the  protection  of  stat.  5  &  6  W.  4,  c.  76,  ss.  76,  188. 
Reliance  will  be  placed  on  Hazeldine  t;.  Grove,  8  Q.  B.  997  (E.  C.  L. 
R.  vol.  43).  That  case  decided  that  a  justice  of  the  Metropolitan 
Police  Courts,  appointed  under  stat.  2  &  3  Vict.  c.  71,  s.  1,  was  entitled 
to  the  protection  which  sect.  58  of  that  statute  gives  in  the  case  of  any- 
thing done  in  pursuance  of  that  Act,  or  in  the  execution  of  the  powers 
or  authorities  under  the  Act,  where  the  action  was  brought  against  a 
justice  for  a  thing  done  in  the  exercise  of  the  ordinary  jurisdiction  of 
a  justice :  and  it  will  be  contended,  that  the  words  of  sect.  183  of  stat. 
5  &  6  W.  4,  c.  76,  "  for  anything  done  in  pursuance  of  this  Act,'*  will 
therefore  protect  constables  appointed  under  sect.  76  of  the  Act, 
though  they  are  exercising  the  ordinary  powers  of  a  constable.     That 

(a)  Under  eeet.  293  of  the  local  Act  mentioned  in  the  next  note. 

(6)  The  oonneel  for  Clough  relied  alec  on  the  provisions  of  stat  5  A  6  Viet  e.  cW.  Local  and 
pereonal,  public :  "  For  the  improvement,  good  government,  and  police  regulation  of  the  borough 
of  Liverpool :"  but,  the  judgment  of  the  Court  having  been  given  independentlj  of  this  Act, 
ft  is  not  further  noticed  in  the  reports 

(c)  November  13,  1852.    Before  Lord  Campbell,  C.  J.,  Wigbtmah  and  Erlk,  Js. 
VOL.  I. — 49  2  K  B.  A  B. 
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case  was  nearly  contemporaneous  with  Shatwell  v.  Hall,  10  M.  k  W. 
523.t  There  it  was  held  that  constables,  appointed  under  a  local  Act, 
were  not  within  the  protection  of  a  clause  of  the  Act  relating  to  «( any- 
thing done  in  pursuance  of  this  Act,"  in  respect  of  the  execution  of  a 
duty  falling  within  the  ordinary  duty  of  constables^  and  not  resting 
upon  the  special  powers  given  by  the  Act.  And  it  should  seem,  that 
whatever  special  protection  the  constables  of  the  borough  have  under 
Stat.  5  &  6  W.  4,  c.  76,  must  be  limited  to  acts  done  within  the 
»ft99i  "^^^^'^g^  •  ^^  respect  of  acts  done  without  the  borough  *they  are, 

'^  -^  by  sect.  76,  entitled  only  to  such  powers  and  privileges  as  con- 
stables hav§  by  the  general  law  of  the  realm,  common  or  statutory. 
In  Eliot  V.  Allen,  1  Com.  B.  18  (E.  C.  L.  R.  vol.  50),  the  Court  of 
Common  Pleas  acted  upon  Shatwell  v.  Hall,  but  considered  that  case 
not  irreconcilable  with  Hazeldine  v.  Grove.  As  to  the  question, 
whether  replevin  lies,  that  is  a  remedy  not  confined  to  goods  taken  for 
a  distress  for  rent.  Jctnes  v.  Johnson,  5  Exch.  862,  875,t  is  an  au- 
thority in  support  of  the  action.  There  no  objection  was  made  to  the 
action  of  replevin  against  a  party  actually  taking.  In  George  v. 
Chambers,  11  M.  &;  W.  149, t(a)  the  objection  was  taken  and  failed. 

Edward  Jamen  and  Milward^  contrd,. — Sect.  183  of  stat.  5  &  6  W.  4, 
c.  76,  gives  protection  to  the  constables  «  acting  in  the  execution"  of 
the  powers  conferred  by  their  appointment  under  sect.  76,  Sect.  78 
somewhat  enlarges  the  constables'  powers  and  duties :  at  any  rate,  the 
defendant  here  was  exercising,  out  of  the  borough,  in  the  county,  powers 
which,  but  for  the  enactment  of  the  statute,  he  would  not  have  possessed 
at  all,  but  which  the  statute  gives  to  him  in  the  county.  The  case  is  thus 
directly  within  the  authority  of  Hazeldine  r.  Grove.  Shatwell  v.  Hall 
may  be  distinguished,  on  the  ground  that  the  words  <<  in  pursuance  of 
this  Act"  were  inapplicable  to  an  act  of  the  constables  which  did  not 
require  a  warrant;  the  power  given  to  the  constables,  by  the  Act 
there  in  question,  being  only  that  of  executing  a  warrant.  Eliot 
V.  Allen  appears  to  have  been  rather  hastily  decided.  The  distinc- 
tion which  is  suggested,  in  the  judgment  of  Maul^,  J.,  between  that 
*6-^31  *^*®®  *^^  Hazeldine  v.  Grove,  3  Q,  B.  997  (E.  C.  L.  R.  vol.  43), 
-*  seems  to  be  that  <«  done  in  pursuance  of  this  Act"  is  a  more  re- 
stricted phrase  than  "  done"  « in  the  execution  of  the  powers  or  autho- 
rities under  this  Act."  If  that  distinction  can  be  supported,  it  is  in 
favour  of  the  defendant  here ;  for  the  words  of  sect.  133  of  stat.  5  & 
6  W.  4,  c.  76,  are  inserted  expressly  "for  the  protection  of  persons 
acting  in  the  execution  of  this  Act."  The  authority  of  Hazeldine  v. 
Grove  is  strengthened  by  the  consideration  that  the  magistrates  there 
had  also  a  distinct  protection  by  an  earlier  statute ;  yet  this  did  not 
defeat  their  right  to  avail  themselves  of  the  later  statute.  That  case 
was  acted  upon  in  Barnett  v.  Cox,  9  Q.  B.  617  (E.  C.  L.  R,  vol.  68). 

(a)  See  AUen  «.  Shaipi  2  Exoh.  352.t 
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Further,  sect.  76  gives  to  the  borough  constables  the  privileges  which 
"any  constable"  "hereafter  may  have"  "by  virtue"  "of  any  statutes 
made  or  to  be  made."  Stat.  2  &  8  Vict.  c.  98,  is  a  statute  made  since : 
ai^d  the  borough  constables  have  therefore,  under  sect.  8  of  the  Act 
last  mentioned,  the  privileges  which  special  constables  have  under  stat. 
1  &  2  W.  4,  c.  41,  8.  19,  which  enables  them  to  give  the  special  matter 
in  evidence  under  the  general  issue.(a)  They  are  also  under  the  pro- 
tection of  a  similar  clause  in  the  Metropolitan  Police  Act,  10  G.  4,  c. 
44,  s.  41.  Next,  the  action  of  replevin  will  not  lie.  [Lord  Campbell, 
C.  J. — Under  what  issue  can  you  raise  that  question  ?]  Under  the 
issue  on  Non  cepit.  That  is  the  general  issue  in  replevin :  under  Not 
guilty  in  trespass  it  might  be  shown  that  the*  action  was  ^miscon-  r^i^oi 
ceived.  This  is,  in  fact,  an  action  of  trespass  unless  replevin  ^  . 
lies.  [Erlb,  J. — Then  you  ought  to  have  pleaded  Not  guilty.]  Non 
cepit  is  merely  an  informal  plea  of  Not  guilty.  Replevin  lies  against 
a  magistrate  only  where  he  has  acted  without  jurisdiction ;  Wilson  t^. 
Weller,  1  Br.  &  B.  57  (E.  G.  L.  R.  vol.  5).  The  constable  was  bound 
to  take  charge  of  the  goods  said  to  have  been  stolen ;  1  Tomlin's  Law 
Diet.  tit.  Vanstabky  IV.  [Wightman,  J. — In  Pearson  v.  Roberts, 
Willes,  668,  672,  Willes,  C.  J.,  says  that  there  are  two  sorts  of  reple- 
vin ;  one  to  have  the  goods,  the  other  to  recover  damages.] 

Lord  Campbell,  C.  J. — This  case  has  been  very  well  argued ;  and 
the  Court  is  much  obliged  to  the  learned  counsel.  As  to  the  question 
whether  replevin  lies,  I  feel  no  diflSculty  in  saying  that  it  does  not 
arise  upon  Non  cepit.  As  to  the  other  point,  we  will  take  time  for 
consideration.  Ckir.  adv.  vult. 

Lord  Campbell,  C.  J.,  in  this  term  (January  27th),  delivered  the 
judgment  of  the  Court. 

This  was  an  action  of  replevin  for  unlawfully  taking  and  detaining  a 
horse  of  the  plaintiff,  which  had  been  taken  by  the  defendants  under  a 
claim  of  property  by  the  defendant  Leather,  who  alleged  that  the  horse 
had  been  stolen  from  him.  The  defendant  Clough  had  acted  in  the 
transaction  only  as  a  constable.  Upon  the  trial,  a  verdict  was  found 
for  the  plaintiff,  with  liberty  for  the  defendant  Clough  to  move  to  enter 
the  verdict  for  him  if  the  Court  should  be  of  opinion  that  he  was 
entitled  under  the  plea  of  Non  cepit,  to  give  in  evidence  his  justification 
as  a  constable.  It  was  also  contended  for  *all  the  defendants  r^c^crt^ 
that  the  action  of  replevin  would  not  lie  in  such  a  case.  ^ 

The  defendant  Clough  was  one  of  the  constables  of  the  borough  of 
Liverpool,  appointed  under  sect.  76  of  stat.  5  &  6  W.  4,  c.  76 ;  which 
provides,  that  the  men  sworn  as  such  constables,  shall,  not  only  within 
the  borough,  but  also  within  the  county  in  which  the  borough  or  any 

(a)  The  counsel  referred  to  %  cue  tried  at  the  Liverpool  Spring  ABsises,  1845,  and  afterwaris 
argued  before  Coltmah  and  Wiobtxan,  Js.,  as  Justices  of  the  Common  Pleas  at  Lancaster;  in 
which  it  was  held  that  a  oonstable  appointed  under  sUt  i  kZ  Vict,  c  93,  was  entitled  to  notiM 
of  aetion,  bj  virtae  of  sect  8  of  that  Aot  and  sect.  19  of  sUt  1  A  2  W.  4»  c.  41. 
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part  is  situate,  and  in  any  county  within  seven  miles  of  the  borougb, 
«  have  all  such  powers  and  privileges,  and  be  liable  to  all  such  dnties 
and  responsibilities,  as  any  constable  duly  appointed  now  has,  or  here- 
after may  have,  within  his  constablewick,  by  virtue  of  the  common  law 
of  this  realm,  or  of  any  statutes  made  or  to  be  made,  and  shall  obey 
all  such  lawful  commands  as  they  may  from  time  to  time  receive  from 
any  of  the  justices  of  the  peace  having  jurisdiction  within  such  borough, 
or  within  any  county  in  which  they  shall  be  called  on  to  act  as  consta- 
bles ;"  and,  by  sect.  138  of  the  same  Act,  it  is  provided,  «  for  the  pro- 
tection of  persons  acting  in  the  execution  of  this  Act,''  <<that  all  actions 
and  prosecutions  to  be  commenced  against  any  person  for  anything 
done  in  pursuance  of  this  Act,  shall  be  laid  and  tried  in  the  county 
where  the  fiEMSt  was  committed,  and  shall  be  commenced  within  six 
calendar  months  after  the  fact  committed,  and  not  otherwise,"  and 
after  one  month's  notice,  before  the  commencement  of  the  suit :  <<  and 
in  any  such  action  the  defendant  may  plead  the  general  issue,  and  give 
this  Act  and  the  special  matter  in  evidence  at  any  trial  to  be  had  there- 
upon." 

The  actual  taking  of  the  horse,  which  was  the  fact  committed  by  the 
defendants,  was  beyond  the  limits  of  the  borough  of  Liverpool,  but 
within  the  county  within  which  the  borough  was  situate :  and  there  was 
*fi''>fiT  °^  question  *but  that  the  defendant  Clough  would  be  justified 

^  -*  as  a  constable  in  what  he  did,  provided  he  was  entitled  to  give 
the  special  matter  in  evidence,  under  the  plea  of  Non  cepit,  which  was 
the  only  plea  he  pleaded.  In  replevin,  Non  cepit  is  the  general  issue : 
but  the  privilege  given  by  stat.  7  Ja.  1,  c.  5,  and  stat.  21  Ja.  1,  c.  12, 
8.  5,  to  constables,  to  plead  the  general  issue  and  give  the  special  mat- 
ter in  evidence,  is  limited  to  actions  upon  the  case,  trespass,  battery,  or 
false  imprisonment ;  and  neither  of  those  statutes  applies  to  the  present 
case.  But  it  was  contended,  for  the  defendant  Clough,  that  he  was 
entitled,  by  sect.  138  of  stat.  5  &  6  W.  4,  c.  76,  to  give  the  special 
matter  in  evidence,  under  the  plea  of  Non  cepit  in  replevin,  as  he  was, 
at  the  time  of  the  fact  committed,  a  constable  acting  in  the  execution 
of  that  Act,  and  that  what  he  did  was  in  pursuance  of  it.  The  only 
authority  under  which  the  defendant  Clough  acted  as  a  constable  was 
that  given  by  stat.  5  &  6  W.  4,  c.  76,  s.  76 :  whatever  power,  privilege, 
or  responsibility  he  had  were  wholly  under  that  Act.  It  appears  to  us 
that,  when  he  was  acting  as  a  constable  in  this  particular  case,  he  liras 
acting  in  pursuance  of  the  power  given  to  him  by  that  statute,  and  that 
he  is  entitled  to  the  protection  given  by  sect.  133  to  all  «  persons  acting 
in  the  execution  of  this  Act."  The  case  of  Hazeldine  v.  Grove,  3  Q. 
B.  997  (E.  C.  L.  R.  vol.  43),  is  a  direct  authority  in  the  defendant's 
favour,  and  in  principle  is  not  distinguishable  from  this.  It  is  also  to 
be  observed,  that  the  terms  of  sect.  76  of  5  &  6  W.  4,  c.  76,  when 
speaking  of  the  powers  and  privileges  given  to  the  constables  appointed 
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under  the  Act,  are  very  comprehenBive,  being  i<  all  such  powers  and 
privileges"  <<  as  any  constabk  ^duly  appointed  now  has,  or  here-  r^f^nn 
aftei*  may  have,  within  his  constablewick,  by  virtue  of  the  com-  ^ 
men  law  of  this  realm,  cr  of  any  statutes  made  4jt  to  be  made  :*'  which 
would,  in  terms,  entitle  the  defendant  Clough  to  the  privileges  given 
by  the  183d  section  of  the  Act.  The  case  of  Shatwell  v.  Hall,  10  M. 
ft  W.  523,t  which  was  the  only  case  much  relied  upon  for  the  plaintiff, 
IB  distinguishable  from  the  present  in  its  circumstances.  In  that  case, 
by  the  local  Act,  the  assistant-constables,  appointed  under  it  for  the 
town  of  Staleybridge,  were  also  to  execute  all  such  warrants  and  orders 
as  the  justices  of  the  peace  for  the  counties  of  Lancaster  and  Chester, 
or  either  of  them,  should  direct  to  them,  to  be  executed  within  the 
town.  The  local  Act  also  contained  a  provision  that  no  plaintiff  should 
recover  in  any  action  agiunst  any  person  for  anything  done  in  pursu- 
ance of  that  Act,  unless  twenty-one  days'  notice,  in  writbg,  was  pre- 
viously given. '  Two  of  the  defendants  had  been  appointed  assistant- 
constables  for  Staleybridge,  under  the  local  Act,  and  had  been  directed, 
by  the  warrant  of  a  justice  of  the  counties  of  Chester  and  Lancaster,  to 
assist  the  landlord  of  a  house  in  Staleybridge,  in  breaking  open  a  house 
there,  in  order  to  seize  goods,  under  the  authority  given  by  the  stat.  11 
6.  2,  c.  19,  s.  7,  that  had  been  fraudulently  removed  to  prevent  a  dis- 
tress for  rent.  The  Court  were  of  opinion,  that  the  action  was  not 
brought  for  anything  done  in  pursuance  of  the  local  Act,  though  the 
defendants  were  appointed  constables  by  virtue  of  that  Act.  That 
which  the  defendants  in  that  case  did  was  rather  in  pursuance  of  stat. 
11  G.  2,  c.  19,  s.  7,  than  of  the  *local  Act :  but  the  privileges 
given  by  stat.  5  &  6  W.  4,  c.  76,  s.  76,  to  constables  appointed 
under  that  Act  are  much  larger  than  those  which  could  be  claimed  by 
the  constables  appointed  under  the  Act  for  the  town  of  Staleybridge. 
By  the  former  Act  they  are  entitled  to  all  the  privileges  which  any 
constable  then  had,  or  thereafter  might  have,  by  the  common  law,  or 
by  any  statute  then  made  or  thereafter  to  be  made,  terms  suflSciently 
comprehensive  to  give  the  defendant  Clough  the  benefit  of  the  pro- 
visions of  the  Municipal  Corporation  Act,  or  of  any  other  Act  for  the 
protection  of  constables.  If  it  should  be  found  difficult  to  reconcile 
the  judgment  of  the  Court  of  Exchequer,  in  Shatwell  v.  Hall,  with  that 
of  the  Court  of  Queen's  Bench,  in  Hazeldine  t^.  Grove,  we  may  observe, 
that  the  judgment  of  the  Court  of  Exchequer  was  given  upon  refusing 
a  rule  when  only  one  side  had  been  heard,  whilst  the  judgment  of  the 
Court  of  Queen*s  Bench  was  given  after  full  argument  by  the  counsel 
on  both  sides,  and  is,  besides,  posterior  in  point  of  date. 

Upon  the  whole,  we  are  of  opinion,  that  the  defendant  Clough  was 
entitled  to  the  privileges  given  by  sect.  183  of  stat.  5  &  6  W.  4,  c.  76, 
and  that  the  verdict  should  be  entered  for  him. 

With  respect  to  the  question,  whether  replevin  could  be  maintained 
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in  such  a  case,  we  are  of  opinion,  upon  the  authority,  not  only  of  the 
text  books,  but  of  decided  cases,  that  replevin  will  lie  when  goods  have 
been  unlawfully  taken,  though  not  as  a  distress.  It  is  so  distinctly 
laid  down  in  Gilbert's  Replevin,  58;  Com.  *Dig.  tit.  Beple- 
vtn,  (A);  Bui.  N.  P.  52;  and  in  the  cases  of  George  t^.  Cham- 
bers, 11  M.  &  W.  149,t  and  Shannon  v.  Shannon,  1  Sch.  &  Lef.  324, 
(in  Ireland).  We  therefore  think,  that  replevin,  though  an  unusual 
form  of  action  in  such  a  case  as  the  present,  is  nevertheless  main- 
tainable. 

The  rule  will  be  absolute  to  enter  a  verdict  for  the  defendant  Clough. 

Rule  absolute  accordingly. 


That  replevin  lies  wherever  one  man  claims 
goodf  in  the  posieasion,  whether  unUwfaUy 
taken  or  not,  see  Badger  v.  Phinney,  15  Mass. 
359 ;  Baker  v.  Pales,  10  Mass.  147;  Marston  v. 
Baldwin,  17  Mass.  tfOO;  Weaver  v.  Lawrence, 
1  Dall.  150;  CoUum  «.  Bevans,  0  Harris  A 
Johns.  409 ;  Clark  v.  Adair  Roshforth,  4  Har- 
rison,  100;  Stewart  r.  Wells,  0  Barb.  Sap.  G. 
79 ;  Dmmmond  v.  Hopper,  4  Harrington,  327. 

There  are  states,  however,  in  which,  as  in 
Bngland,  the  remedy  by  replevin  is  confined  to 
goods  nnlawfblly  taken:  Meany  v.  Head,  1 
Mason,  319;  Hopkins  «.  Hopkins,  10  Johns. 


309;  Pangbnm  v.  Partridge,  7  Johns.  140; 
Bmen  v.  Ogden,  0  Halsted,  370;  Yaiden  ».  Bell, 
3  Randolph,  448;  Byrd  v.  O'Hanlin,  I  Rep. 
Const  Court,  401 ;  Daggett  v.  Bobbins,  2  Black- 
ford, 415 ;  Rector  «.  Chevalier,  1  Missoari,  345 ; 
Hay  thorn  v.  Roshforth,  4  Harrison,  113; 
Skinner  v.  Stense,  4  Missonri,  93 ;  Trapnall  v. 
Nattier,  1  Bnglish,  18;  Beebe  v.  De  Banm,  3 
Id.  510;  Lewis  v.  Masters,  8  Blackford,  244. 

In  Mississippi  and  Virginia  the  action  of 
replevin  lies  only  in  ease  of  distress  for  rent: 
Wheelock  v.  Cossens,  0  Howard,  Miss.  270; 
Yaiden  e.  Bell,  3  Randolph,  448. 
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Thb  Judges  who  sat  in  Banc  in  this  Vacation  were 

Coleridge,  J.  Erle,  J. 

WlQHTMAN,  J.  CrOMPTON,  J. 


CHARLES  MOUNTNOY,  Appellant,  v.  WILLIAM  COLLIER, 
Respondent.    Feb.  4. 

A  pUint  was  brought  in  a  eounty  court  for  use  and  occupation.  It  appeared  that  plaintiff  demiaod 
the  premiaes  to  defendant  for  a  year  from  Michaelmas,  1850,  and  defendant  occnpied*  from 
that  date  up  to  the  time  of  the  trial.  Defendant  paid  the  rent  to  plaintiff,  for  the  half-year 
op  to  Lady  day,  1851,  but  refused  to  pay  rent  afterwards.  It  was  proved  that  J.,  claiming  to 
be  plaintiff's  landlord,  had  giren  plaintiff  notice  to  quit,  expiring  at  Lady  day,  1851,  and 
ordered  the  defendant  not  to  pay  plaintiff  rent  after  that  day ;  and  that  plaintiff  and  C,  a 
deeeased  occupant  of  the  premises  in  question,  had  paid  10«.  rent  to  J.  Plaintiff  contended 
that  this  payment  was  for  a  part  only  of  the  premises ;  defendant,  that  it  was  for  the  whole. 
Defendant  offered  to  prove  by  declarations  of  C,  the  deceased  tenant,  that  C.  paid  the  rent 
for  the  whole.  The  Judge  rejected  the  evidence ;  but  gave  judgment  for  defendant)  on  the 
ground  that  plaintiff's  title  had  expired  as  to  part,  and  that  the  rent  was  not  apportionable. 
On  appeal  on  a  case  stating  the  above  facts : 

Held :  that  the  judgment  could  not  be  supported :  that  the  evidenee  ought  to  have  been  received ; 
and  that,  If,  when  received,  it  showed  that  the  defence  was  bon&  fide,  it  would  sufficiently  raise 
a  question  of  title  to  deprive  the  county  court  of  jurisdiction  under  stat.  9  Jk  10  Vict  c.  95,  s.  58. 

Qmaref  whether  in  an  action  for  use  and  occupation  it  is  a  defence  that  the  plaintiff's  title 
expired  after  the  demise,  and  before  the  period  for  which  he  claims,  if  there  has-been  no 
eviction  or  surrender  of  possession  by  defendant?  SembU:  that  it  is  a  defence)  at  least  if 
there  is  a  claim  on  the  tenant  by  the  person  entitled  to  the  mesne  profits  from  the  expiration 
of  plaintiff's  title,  and  submission  on  the  tenant's  part 

Appeal  from  the  County  Court  of  StaflFordshire,  holden  at  Uttoxeter, 
m  the  matter  of  a  plaint  of  Mountnoy  against  Collier.  The  following 
was  the  case  stated  by  the  Judge  of  the  County  Court. 

*This  was  an  action  brought  in  the  County  Court  of  StaflFord-  *-»/»q-| 
shire  holden  at  Uttoxeter,  and  heard  before  me,  as  Judge  of  that  ^ 
Court,  without  a  jury,  on  the  20th  November  last.     The  action  was  to 

(a)  The  Court  sat  in  bane  on  the  4th  and  5th  of  February. 
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recover  the  sum  of  82{.  10«.  for  a  year's  rent  of  a  messuage  and  lands 
called  the  Shoulder  of  Mutton,  situate  at  Hoarcross  within  the  jurisdic- 
tion of  the  above  Court,  due  at  Lady  day,  1852  :  and,  after  the  service 
of  a  summons,  the  defendant  paid  the  sum  of  14/.  2«.  5d.  into  Court. 
It  was  proved  on  the  trial  that,  shortly  before  Michaelmas  day,  1850, 
the  plaintiff  let  to  the  defendant  the  premises,  consisting  of  a  house 
and  garden  land  and  outbuildings,  at  the  rent  of  32/.  10«.  per  annum: 
and  in  pursuance  of  such  letting  the  defendant  paid  to  the  plaintiff  the 
first  half  year's  rent  (viz.)  16/.  5«.  when  it  became  due,  on  Lady  day,  1851, 
and  continued  in  the  occupation  of  the  premises  up  to  the  time  of  the 
trial,  and  still  continues  in  such  occupation,  but  had  paid  no  further 
rent  to  the  plaintiffs.  It  was  proved  that  the  father-in-law  of  the  plam- 
tiff,  named  John  Cotton,  had  been  in  the  possession  of  these  premises 
up  to  the  time  of  his  death,  and  that,  upon  his  death,  the  plaintiff  took 
possession  thereof.  It  was  shown,  by  a  notice  to  quit  other  and  dis- 
tinct premises,  which  the  plaintiff  and  his  wife  bad  served,  that  they 
described  themselves  as  executor  and  executrix  of  the  said  John  Cot- 
ton ;  but  no  probate  or  other  evidence  of  the  will  of  John  Cotton  was 
produced  at  the  trial.  It  was  proved  that  the  said  John  Cotton  had 
rented  other  and  distinct  premises  from  one  Ingram,  for  which  he  paid 
rent,  and  that  he  also  paid  a  sum  of  Is.  as  for  a  sill  of  land ;  bat  what 
that  sill  of  land  was,  or  where  situate,  there  was  no  satisfactory  evi- 
dence adduced ;  that  sum  of  1«.  had  been  increased  in  John  Cotton's 
n^oosYi  lifetime  to  10«. ;  *and  which  sum  of  10».  was  also  paid  by  the 
-*  plaintiff,  after  Cotton's  death,  as  the  plaintiff  alleged,  for  what  he 
termed  an  encroachment,  which  had  been  made  by  reason  of  the  said 
house  called  the  Shoulder  of  Mutton  having  been  enlarged  about  the 
year  1880,  when  a  part  of  the  said  house  and  a  cellar  were  extended  and 
built  upon  such  encroachment  or  land  belonging  to  the  said  Ingram. 
Ingram,  in  right  of  such  payment,  set  up  a  claim  to  the  Shoulder  of 
Mutton  and  the  rest  of  the  premises,  and  gave  notice  to  the  defendant 
not  to  pay  any  more  rent  to  the  plaintiff;  and  thereupon  the  defendant 
refused  to  pay  rent  to  the  plaintiff:  and  the  said  Ingram,  previoi^sly  to 
Michaelmas,  1850,  served  a  notice  to  quit  upon  the  plaintiff  in  the  terms 
following.  «<  To  Mr.  Charles  Mountnoy  and  Mrs.  Anne  Mountnoy, 
Executor  and  Executrix  of  the  late  Mr.  John  Cotton.  I  hereby  give 
you  notice  to  quit  and  deliver  up  on  the  25th  day  of  March  next,  or  at 
such  other  time  as  your  current  year  therein  shall  expire,  the  peaceable 
possession  of  all  and  every  the  messuage  called  the  Shoulder  of  Mutton 
and  cottage  Raven's  Nest,  with  buildings,  lands,  and  appurtenances 
thereunto  belonging,  situate  at  Hoarcross  in  the  parishes  of  Yovall  and 
Newborough  and  elsewhere  in  the  county  of  Stafford,  which  you  now 
rent  or  hold,  of  H.  C.  M.  Ingram,  Esq."  The  Raven's  Nest  was 
accordingly  given  up:  but  plaintiff  retained  the  Shoulder  of  Mut- 
ton, and  let  it  as  aforesaid  to  the  defendant.     Evidence  was  proposed 
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to  be  given  of  decIarationB  made  by  the  late  John  Cotton  as  to  what  the 
payment  of  10«.  had  been  for:  but  I  rejected  such  evidence,  in  the 
absence  of  further  proof  conneeting  John  Cotton  with  the  plaintiff.  It 
was  also  contended,  on  the  part  of  the  defendant,  that  the  setting  up  of 
such  a  claim  by  the  said  Ingram,  *and  the  recognition  of  such  claim  r^f^oq 
by  the  defendant,  brought  the  title  to  the  said  premises  in  question,  ^ 
so  as  to  exclude  the  jurisdiction  of  the  County  Court ;  but  I  held  that, 
as  between  the  plaintiff  who  had  so  expressly  let,  and  the  defendant  who 
had  expressly  taken,  the  premises,  such  title  did  not  oome  in  question : 
but  I  gave  judgment  for  the  defendant  upon  the  ground  that,  this  being 
an  entire  rent  reserved  and  issuing  from  the  whole  of  the  premises  let 
by  the  plaintiff  to  the  de&ndant,  and  the  notice  to  quit  having  deter^- 
mined  the  plaintiff's  tenancy  of  that  part  of  the  premises  in  respect  of 
which  he  had  paid  the  rent  of  10«.,  viz.  the  part  upon  which  the  enlarge- 
ment of  the  Shoulder  of  Mutton  had  been  built,  the  defendant  had 
proved  to  me  the  determination  of  the  plaintiff's  title  to  that  part,  and 
that  I  could  not  apportion  the  rent  in  respect  of  the  remainder. 

The  questions  for  the  opinion  of  the  Court  are  : 

Ist.  Whether  I  was  right  in  so  holding  that  under  such  circumstances 
I  could  not  sever  or  apportion  such  rent  ?  and,  if  the  Court  shall  hold 
that  I  was  wrong,  then  will  arise: 

2dly.  Whether  the  title  to  a  corporeal  hereditament  came  into  ques- 
tion so  as  to  exclude  my  jurisdiction  7  and 

Sdly.  Whether  I  ought  to  have  received  in  evidence  the  declarations 
of  the  late  John  Cotton,  the  former  tenant  of  part  of  the  premises  7 

The  parties  having  differed  as  to  the  stating  of  this  case,  I  have 
settled  the  above  statement  for  the  consideration  of  the  Court 
above. 

Badeley^  for  the  appellant  (plaintiff  below). — The  Judge  decides  the 
case  on  the  ground  that  the  notice  to  quit  given  by  Ingram  had  deter- 
mined the  plaintiff's  title  *as  to  part  of  the  premises  let  by  him  r^r^QA 
to  the  defendant ;  and  that  therefore,  though  the  defendant  con-  ^ 
tinned,  in  fact,  to  enjoy  the  whole  of  the  premises,  he  is  to  pay  nothing 
for  their  use.  The  evidence  does  not  justify  the  conclusion  that  the 
plaintiff's  title  to  any  part  of  the  premises  bad  expired :  but,  eupposing 
that  it  had  expired,  still,  as  there  is  no  eviction  or  giving  up  of  poesesr 
sion  by  the  defendant,  he  is  estopped  from  disputing  his  landlord's  title ; 
Balls  V.  West  wood,  2  Camp.  11.  Even  if  there  had  been  an  eviction 
from  part  by  title  paramount,  the  sum  claimable  for  use  and  occupation 
would  be  apportionable.     (He  was  then  stopped  by  the  Court.) 

J.  Orayj  contr&. — The  Judge  has  stated  this  case  so  as  to  make  it 
depend  on  a  point  which  it  must  be  owned  is  untenable ;  for  certainly, 
if  Ingram  had  a  paramount  title  to  part  only  of  the  premises,  the 
claim  would  be  apportionable.(a)    But  the  points,  upon  wUch  the 

(a)  Sm  note  (/)  to  Salmon  v.  Smith,  1  Wms.  Baund.  204  a  («th  ed.) 
VOL.  I. — 50 


634  MOUNTNOY  v.  COLLIER.    H.  V.  1853. 

defendant  relies,  may  be  sufficiently  collected  from   the  case.    The 
plaintiff  let  the   premises  to  the   defendant  at  a  yearly  rent :  then 
Ingram,  who  claims  to  be  owner  of  the  premises,  gives  the  plaintiff 
notice  to  quit,  which,  {Recording  to  the  defendant's  case,  terminated  the 
plaintiff's  title  at  Lady  day,  1851.     The  defendant  paid  rent  up  to  the 
day  on  which,  if  Ingram's  claim  is  well  founded,  the  plaintiff's  title 
expired.     From  that  day  the  defendant  occupied  by  thd  sirfference  of 
Ingram,  who  might  have  ejected  him  and  recovered  the  rent  as  mesne 
profits ;  and  Ingram  has  made  the  claim  on  him.     Then,  to  prove  that 
Ingram's  claim  is  well  founded,  the  defendant  offers  in  evidence  the 
declarations  of  the  deceased  tenant  in  possession,  John  Cotton,  to  show 
^oQr-i  ^^^^  ^^  \Le\dL  *these  premises  as  tenant  to  Ingram.     Had  this 
^  evidence  been  admitted  and  proved  that  fact,  the  defendant  would 
have  had  a   defence   on  the  merits:    and,  moreover,  it  would  have 
appeared  that  the  Judge  of  the  County  Court  had  no  jurisdiction,  by 
Btat.  9  &  10  Vict.  c.  95,  s.  58,  as  the  whole  question  would  have  been 
whether  the  plaintiff  or  Ingram  blul  the  title  to  the  premises.     [Erle, 
J. — That  depends  on  whether  the  law  would  permit  the  defendant  to 
dispute  the  plaintiff's  title.     It  now  seems  to  come  to  a  question  of  law. 
If  A.  having  a  defeasible  title  lets  to  B.  for  a  year,  and  B.  enters  and 
actually  enjoys  for  the  whole  year,  can  B.,  not  having  given  up  actual 
possession,  show  that  his  landlord's  defeasible  title  was  defeated  before 
the  end  of  the  year,  and  use  that  as  a  defence  in  an  action  for  use  and 
occupation  for  the  subsequent  period  7]    He  may  do  so.     Balls  v.  West- 
wood,  2  Camp.  11,  does  not  state  the  law  accurately.     A  tenant  is 
estopped  from  asserting  that  the  landlord  who  let  him  into  possession 
had  no  title  ;  but  he  is  at  liberty  to  show  that  the  landlord  had  a  title 
which  has  since  expired  ;  England  dem.  Syburne  v.  Slade,  4  T.  R.  682, 
Doe  dem.  Jackson  v.  Ramsbotham,  3  M.  &  S.  516,  Gravenor  v.  Wood- 
house,  1  Bing.  88  (E.  C.  L.  R.  vol.  8),  Note(tf)  to  Walton  v.  Water- 
house,  2  Wms.  Saund.  418  a.  (6th  ed.).  Com.  Dig.  Ustappel  (£  8). 
And,  if  the  tenant  may  show  this  in  an  action  in  ejectment  where  the 
possession  of  the  land  is  claimed,  it  seems,  a  fortiori,  that  he  should  be 
permitted  to  do  so  in  an  action  claiming  the  rent.     Suppose  the  plain- 
tiff had  assigned  the  reversion  to  Ingram :  in  that  case  the  defendant 
plainly  might  set  up  the  assignment  as  a  defence ;  otherwise  he  would 
*f{^({l  ^  o^Iig^d  ^o  ^P^y  ^h^  f^Q^  twice.     As  it  is,  Ingram  gives  notice 
-*  to  the  defendant  that  he  claims  the  rent:  if  the  plaintiff's  title 
really  did  expire,  the  defendant  is  liable  to  pay  the  value  to  Ingram, 
and  will  have  no  defence  if  the  latter  sues  for  mesne  profits.     Surely  it 
would  be  very  hard  if  the  defendant  is  not  permitted  to  use  this  as  a 
defence  to  an  action  for  the  rent. 

Badeley^  in  reply. — Had  the  defendant  given  up  possession  he  might 
have  raised  this  defence :  but  he  continues  actually  to  enjoy  under  the 
plaintiff's  demise,  and  therefore  cannot  dispute  his  title. 


1  ELLIS  k  BLACKBURN.    Q.  B.  636 

GoLERiDGB,  J. — Mr.  Oray  is  obliged  to  admit  that  the  judgment 
given  cannot  be  sustained,  and  that  the  case  must  be  sent  down  again ; 
but  he  succeeds  in  showing  that  the  result  will  probably  depend  upon 
this  question,  whether  the  defendant  may  show  that  the  plaintiff's  title 
had  expired  at  some  time  subsequent  to  the  original  taking,  though  in 
fact  he  has  enjoyed  the  possession  to  the  end  of  the  term  originally 
granted  to  him  by  the  plaintiff,  who  let  him  into  possession.  It  is  clear 
that,  in  some  cases,  a  tenant,  though  he  may  not  show  that  the  land- 
lord had  no  title  at  the  time  he  made  the  demise,  may  show  that  the 
title,  which  the  landlord  then  had,  has  subsequently  expired,  or  been 
defeated.  I  think  it  would  be  hard  upon  a  tenant  if,  in  order  to  enable 
him  to  do  this,  he  was  obliged  in  all  oases  actually  to  go  out  of  posses- 
sion ;  and  that,  if  there  is  a  new  arrangement  with  the  person  who 
really  has  the  title  to  hold  under  him,  it  should  be  equivalent  to  going 
out  of  possession.  The  point  arises  in  the  present  case  on  the  second 
and  third  questions  put  to  us.  The  facts  '*'seem  to  be  that  Cotton,  r^/«qi^ 
who  is  since  dead,  occupied  the  Shoulder  of  Mutton,  and  also  ^ 
other  premises,  called  the  Raven's  Nest.  The  plaintiff  came  into  pos- 
session, on  Cotton's  death,  apparently,  from  his  own  statement,  claiming 
as  Cotton's  personal  representative :  and  he  let  the  Shoulder  of  Mutton 
to  the  defendant  at  a  yearly  rent.  Almost  at  the  same  time  Ingram  gave 
the  plaintiff  notice  to  quit  both  the  Raven's  Nest  and  the  Shoulder  of 
Mutton.  It  is  not  disputed  that  the  Raven's  Nest  was  held  from  In- 
gram :  but  Cotton,  during  his  life,  and  the  plaintiff  afterwards,  paid  a 
sum  of  10«.  to  Ingram  for  something,  different  from  the  Raven's  Nest : 
according  to  the  plaintiff's  case,  it  was  for  a  part  of  the  Shoulder  of 
Muttnn  only.  On  the  expiration  of  the  notice  to  quit,  the  plaintiff 
gave  up  the  possession  of  the  Raven's  Nest.  What  has  passed  between 
Ingram  and  the  defendant  is  stated  thus.  « Ingram,  in  right  of  such 
payment,  set  up  a  claim  to  the  Shoulder  of  Mutton  and  the  rest  o£  the 
premises,  and  gave  notice  to  the  defendant  not  to  pay  any  more  rent 
to  the  plaintiff;  and  thereupon  the  defendant  refhsed  to  pay  rent  to  the 
plaintiff:"  but  it  appears  that  he  had  paid  the  plaintiff  rent  up  to  Lady- 
day,  when,  if  Ingram's  notice  to  quit  was  good,  the  plaintiff's  title 
expired.  Now,  the  Judge  has  found  the  effect  of  the  notice  to  quit  to 
be  to  determine  the  plaintiff's  title  to  that  for  which  the  10«.  was  paid : 
the  plaintiff  says  that  was  only  part  of  the  Shoulder  of  Mutton ;  the 
defendant  says  it  was  the  whole ;  and  he  proposes  to  supply  the  defi- 
ciency of  proof,  as  to  what  the  10«.  was  paid  for,  by  giving  evidence 
of  the  declarations  of  Cotton,  which,  he  says,  will  show  he  paid  it  for 
the  whole.     Now,  in  general,  the  declarations  of  a  deceased  tenant  are 


admissible  to  show  under  whom  he  held :  and  ^certainly  I  can  ^^ 


see  no  reason  why  they  should  not  be  admitted  here.     Then,  if 
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they  are  admitted,  and  prove  what  is  expected,  the  question  will  risoi 
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whether,  if  a  tenant  from  year  to  year  sublets,  and  sues  the  subtenant 
for  use  and  occupation,  it  is  competent  for  the  subtenant  to  show,  as  a 
defence,  that,  before  the  period  of  occupation  for  which  he  is  sued,  the 
mesne  tenant's  interest  had  det^mined,  and  that  the  head  landlord 
claims  from  him  the  rent  for  that  period.  I  do  not  think  it  is  necessary, 
for  the  purpose  of  constituting  such  a  defence,  that  the  subtenant 
should  actually  have  given  up  the  possession,  or  that  the  head  landlord 
should  actually  have  evicted  him,  if  there  has  been  a  claim  and  a  new 
arrangement  equivalent  to  an  eviction  and  fresh  taking.  All  that  it  is 
necessary  to  decide  in  this  case  is,  that  the  Judge  ought  to  have  received 
this  evidence,  on  which  a  question  might  rise  as  to  the  title  between 
the  plaintiff  and  Ingram :  and,  as  soon  as  the  Judge  is  satisfied  that 
the  question  of  title  is  bonft  fide  raised,  he  should  stop  the  cause  and 
go  no  further. 

WiGHTMAN,  J. — It  is  conceded  that  the  judgment  of  the  comity 
court  cannot  be  supported :  but  the  important  question  is,  whether  the 
title  comes  in  question :  for,  if  it  does,  the  Judge  has  no  jurisdiction, 
and  it  is  useless  to  proceed  before  him.  Now,  it  is  not  very  clear,  on 
the  case,  what  the  facts  really  were :  but  thwe  is  enough  to  show  that 
both  the  plaintiff  and  the  defendant  meant  to  dispute  a  question  of 
title,  namely,  whether  the  whole,  or  only  a  part,  of  the  Shoulder  of 
Mutton  belonged  to  Ingram  :  and  the  question  is,  whether  the  defend- 
ant is  at  liberty  in  this  action  to  set  up  that  his  landlord's  title  had 
*fi^Ql  ^*P"^*^  >  ^^^9  ^^  ^®  ^*®  *^  liberty  to  do  so,  the  title  did  *come 
^  in  question.  It  seems  to  me  that,  under  the  circumstances,  the 
title  came  in  question.  Part  of  the  Shoulder  of  Mutton,  at  least,  it 
is  admitted,  was  built  on  Ingram's  land ;  and  10«.  a  year  was  paid  to 
Ingram,  for  something  which  was  held  from  him;  whether  for  that 
part  alone,  or  for  the  whole,  is  not  clear.  The  plaintiff  says  that  it 
was  for  that  part  of  the  Shoulder  of  Mutton  which  he  calls  an  encroach- 
ment, and  that  part  alone  which  was  held  from  Ingram.  The  defend- 
ant says  that  the  whole  was  held  from  Ingram ;  and  Ingram  has  claimed 
the  whole.  It  was  proposed  to  prove  by  declarations  of  the  deceased 
occupant  Cotton  that  he  held  the  whole  from  Ingram.  Cotton  was  not 
a  mere  stranger:  he  occupied  the  premises;  he  paid  the  10«.  rent; 
and  the  plaintiff,  when  he  came  into  occupation,  paid  the  same  10«. 
rent.  Now,  under  such  circumstances.  Cotton's  declarations  ought  to 
have  been  admitted.  What  his  declarations  when  admitted  may  prove 
we  do  not  know.  It  will  be  for  the  Judge  to  say  whether  they  show 
that  there  is  a  bon&  fide  raising  of  a  question  of  title  on  the  part  of 
the  defendant.  As  the  case  stands,  it  seems  to  me  that  there  is  such  a 
bon&  fide  raising  of  the  question  of  title. 

Erlb,  J. — This  is  an  action  for  use  and  occupation  :  and  the  plaintiff 
has  proved  a  demise  by  him,  and  an  occupation  by  tl^e  defendant.    Hie 
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proposed  defence  is,  that  the  plaintiff's  title  has  expired  since  the  demise 
and  before  the  period  for  which  the  rent  is  claimed.  And  the  main 
question  is  whether  the  defendant  may  show  that  as  a  defence,  he  not 
having  given  up  possession.  I  think  it  is  competent  for  him  to  do  so. 
Balls  V,  \Vestwood,  2  Oaihp.  11,  *i8  an  authority  to  the  con-  r^/^^/v 
trary :  bat  there  are  numerous  authorities  to  show  that  a  tenant  ^ 
is  not  estopped  from  showing  that  his  landlord's  title  has  expired.  And 
justice  requires  that  he  should  be  permitted  to  do  so :  for  a  tenant  is 
liable  to  the  person  who  has  the  real  title,  and  may  be  forced  to  pay 
him,  either  in  an  action  for  use  and  occupation,  if  there  has  been  a  fresh 
demise  or  an  arrangement  equivalent  to  one,  or  in  trespass  for  the 
.  mesne  profits.  It  would  be  unjust  if,  being  so  liable,  he  could  not  show 
that  as  a  defence ;  but  there  are  abundant  authorities  that  a  tenant  may 
show  that  his  landlord's  title  has  expired.  That  is  the  governing  prin- 
ciple  for  the  decision  of  this  case.  It  will  be  for  the  Judge,  on  the 
evidence,  to  determine  whether  there  is  a  bon&  fide  defence- on  this 
ground,  or  whether  it  is  merely  colourable.  If  it  is  a  bon&  fide  defence 
title  came  in  question.  Cotton's  declarations  were  admissible  before 
any  tribunal;  for,  as  he  was  a  deceased  occupant,  his  declarations, 
going  to  cut  down  his  primfi  facie  title,  were  admissible  on  that  ground. 
Further,  in  the  present  case,  it  appears  that  the  plaintiff  claims  as 
Cotton's  executor,  and  under  him.  Then,  if,  when  received,  these 
declarations  show  that  the  question  of  title  bon&  fide  arises,  the  juris- 
diction ceases. 

Crompton,  J. — The  case  must  go  down  again ;  and  the  declarations 
must  be  received :  but  it  is  desirable  that  we  should  express  our  opinion 
whether  the  title  so  arises  that  the  Judge  should  stop  the  case.  That 
mainly  depends  on  the  question  whether  the  proposed  defence  can  be 
raised.  I  believe  it  has  never  been  expressly  decided  whether  the  expi- 
ration of  the  landlord's  title  as  to  part  of  the  premises  is  a  defence  pro 
*tanto  to  an  action  for  the  use  and  occupation,  when  the  tenant 
has  actually  enjoyed  the  whole  premises  for  the  whole  of  the 
period  in  question,  or  whether,  in  order  to  make  it  a  defence,  there 
must  be  an  eviction  or  giving  up  of  possession  shown.  On  principle  it 
would  seem  a  defence,  where,  in  consequence  of  the  expiration  of  the 
title,  the  defendant  is  liable  to  another  for  the  mesne  profits  of  the 
part  in  question,  and  that  other  claims  them.  But  it  is  not  necessary 
to  decide  that ;  for  there  seems  in  this  case  to  be  sufficient  probable 
ground  for  the  defence  to  make  the  title  come  in  question :  and,  if  the 
evidence  is  such  as  may  be  expected,  so  that  the  question  whether 
Ingram  or  the  plaintiff  has  the  title  to  these  premises  appears  bon&  fide 
to  be  raised,  the  Judge  should  stop  the  cause. 

Badtley  claimed  the  costs,  as  the  judgment  appealed  against  was  not 
confirmed. 

Per  Curiam. — It  is  the  general  rule  that  when  the  judgment  is  not 

2L 
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confirmed  the  appellant  gets  costs :  but  it  is  not  inflexible.     We  have 
made  several  exceptions  already. 

Judgment  set  aside  without  costs. 

A  tenant  or  thoie  claiming  under  him,  can-  title    of  the  landlord  has  expired,  or   been 

not  oontrorert  the  landlord's  title,  bat  may  show,  extinguished  since  the  relation  of  landlord  and 

in  ejectment,  that  it  determined  after  the  lease  tenant  between  them  was  created:  Jackson  «. 

was  made  on  which  the  tenant  entered :  Devatoh  Rowland,  0  Wendell,  6M ;  Wells  v.  Mason,  4 

V.  Newsam,  3  Ham.  57.    A  tenant  may  show  an  Scam.  84 ;  Lawrence  v.  Miller,  1  Sanf.  Sap.  C. 

outstanding  title  against  his  landlord,  when  the  Rep.  610 ;  Kinney  v.  Doe,  8  Blackford,  350. 


*fti9i  *^*^®  QUEEN  V.  The  Inhabitants  of  ST.  GILES,  CAMBER- 
^^J  WELL.     Feb.  4. 

On  the  trial  of  an  appeal  at  sessions  a  witness  proved  the  contents  of  a  lost  deed,  and  its  exeen- 
tion  by  the  parties.  He  stated,  on  cross  examination,  that  the  name  of  B.  was  written  oppo- 
site to  the  names  of  the  parties;  that  he  knew  B.,  who  was  dead;  but  that  witness  did  not 
know  B.'s  handwriting.  The  Sessions  found  that  B.  was  the  attesting  witness,  and,  because 
there  was  no  eyidence  of  his  handwriting,  rejected  the  secondary  evidence.  On  a  case  stating 
the  above  facts: 

Held :  that,  the  Sessions  having  found  as  a  fact  the  identity  of  the  attesting  witness  and  the 
deceased  man,  further  evidence  of  handwriting  was  not  required. 

On  appeal  against  an  order  of  two  justices,  dated  20th  November, 
A.  D.  1851,  for  the  removal  of  Jane  White,  the  wife  of  William  White, 
from  the  parish  of  Camberwell,  in  Surrey,  to  the  parish  of  Nuneaton, 
in  Warwickshire,  the  Sessions  quashed  the  order,  subject  to  the  follow- 
ing case. 

The  ground  of  removal  was  the  alleged  settlement  of  the  pauper  in 
Nuneaton,  by  the  apprenticeship  of  the  said  William  White  to  Henry 
Webb,  late  of  Nuneaton,  a  plumber  and  glazier,  deceased.  At  the 
hearing  of  the  said  appeal,  the  indenture  of  apprenticeship  was  not 
produced ;  but  Robert  Webb,  a  son  of  the  said  Henry  Webb,  was  called 
to  prove  the  deed,  and  its  destruction  by  his  father.  He  stated  that 
he  saw  the  deed  in  1827;  that  it  was  an  indenture;  and  that  opposite 
to  the  seals  were  the  names  of  his  said  father  and  of  the  said  William 
White,  in  their  respective  hands  writing.  In  answer  to  questions,  put 
by  counsel  for  the  appellant  parish,  as  to  the  execution  of  the  alleged 
indenture,  he  said  that  the  instrument  bore  also  the  name  of  one 
Buchanan ;  that  that  name  was  written  on  the  side  of  the  indenture 
opposite  to  the  signature  of  Henry  Webb  and  William  White ;  that  he 
did  not  know  what  was  meant  by  <<  attesting  witness,"  but  believed  the 
signature  in  question  to  be  a  lawyer's  signature ;  that  one  Buchanan 
♦AA^l  ^^^  ^®®^  *  lawyer  at  Nuneaton,  but  he  had  heard  he  was  now 
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'*'dead ;  and  that  witness  did  not  know  the  handwriting  of  the 


said  Buchanan.     It  was  objected,  by  the  counsel  for  the  appellant 
parish,  that  secondary  evidence  of  the  contents  of  the  indenture  of 
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apprenticeship  was  not  admissible,  as  proof  had  not  been  given  of  the 
alleged  attesting  witness's  handwriting.  The  Court  overruled  the 
objection,  on  the  ground  that  it  had  not  been  proved  that  there  had 
been  an  attesting  witness.  The  witness  thereupon  gave  parol  evidence 
of  the  contents  of  the  indenture ;  which  was  an  indenture  whereby  the 
said  William  White  was  apprenticed  to  the  said  Henry  Webb :  and  he 
also  proved  residence  and  service  in  Nuneaton  under  the  said  indenture. 
The  witness,  upon  general  cross-examination,  stated  that  he  believed 
that  Buchanan  was  attesting  witness  to  the  indenture ;  that  witness  was 
sure  Buchanan  was  attesting  witness.  Upon  re-examination,  he  stated 
that  his  reason,  for  believing  and  feeling  sure  that  Buchanan  was 
attesting  witness,  was  that  Buchanan  had  always  transacted  legal  busi- 
ness for  Us  father ;  that  witness  was  not  present  when  the  deed  was 
executed.  The  counsel  for  the  appellant  parish  hereupon  called  the 
attention  of  the  Court  to  the  objection  made :  and  the  Court,  being  of 
opinion  that  Buchanan  was  the  attesting  witness  to  the  deed,  decided 
in  their  favour ;  and,  there  being  no  other  evidence  as  to  the  deed, 
quashed  the  order,  but,  at  the  request  of  the  respondent  parish,  subject 
to  the  opinion  of  this  Court. 

If  this  Court  shall  be  of  opinion  that  secondary  evidence  of  the  con- 
tents of  the  said  indenture  of  apprenticeship  was  rightly  rejected,  the 
order  of  Sessions  is  to  be  confirmed  and  the  order  of  removal  is  to  stand 
quashed.  But,  if  this  Court  shall  be  of  opinion  *that  secondary  r^/« jj 
evidence  of  the  contents  of  the  said  indenture  was  wrongly  *- 
rejected,  then  the  order  of  Sessions  is  to  be  quashed  and  the  order  of 
removal  to  be  confirmed. 

Joyc€j  in  support  of  the  order  of  Sessions. — When  an  attested  instru- 
ment is  not  destroyed,  the  ordinary  mode  of  proof  is  to  call  the  attest- 
ing witness ;  or,  if  he  be  dead,  to  prove  his  handwriting.  If  the  deed 
is  destroyed,  and  the  attesting  witness  is  alive,  he  must  be  called ;  Gil- 
lies V.  Smither,  2  Stark.  N.  P.  C.  528  (E.  C.  L.  R.  vol.  3).  It  seems 
to  follow,  that  if  he  be  dead  his  handwriting  must  be  proved. 

BoviU  and  Maxwell^  contrL — In  Gillies  v,  Smither  the  witness  was 
alive.  The  present  case  is  more  like  Keeling  v.  Ball,  Pea.  Ev.  App. 
xxxii.,  in  which  it  was  held  that  the  contents  of  a  lost  deed  might  be 
proved,  though  there  were  subscribing  witnesses,  those  witnesses  being 
unknown.  Though  proof  of  the  handwriting  of  an  attesting  witness 
who  is  dead  is  a  method  of  proving  a  deed,  it  has  never  been  decided  to 
be  the  only  mode  of  proof,  even  when  the  deed  is  not  lost*  [Crompton, 
J. — Surely  the  general  rule  is  that,  if  the  attesting  witness  be  dead, 
the  proof  of  his  handwriting  is  the  proper  and  necessary  proof  of  the 
execution  of  the  deed.]  It  has  not  ever  been  decided  to  be  indispen- 
sable to  prove  the  deceased  witness's  writing :  and  in  America  it  has 
been  decided  that  in  such  a  case  proof  of  the  handwriting  of  the  party 
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m  Bufficient,  if  the  absence  of  the  witness  is  accounted  for ;  2  Taylor  on 

Evidence,  sect.  1886,  p.  1210. 

*aif{l      WiGHTMAN,  J.(a)— I  think  that  our  decision  on  the  *ca8e  now 

-'  stated  for  lis  will  not  touch  any  other  case.  It  is  not  necessary 
to  determine  whether  proof  of  the  handwriting  of  a  deceased  attesting 
witness  to  a  lost  instrument  is  indispensable ;  for  in  this  case  the  very 
evidence  raising  the  objection  also  removes  it.  The  Sessions  on  the 
evidence  before  them  find  that  Buchanan  was  the  attesting  witness ; 
they  have  therefore  found  as  a  fact  the  identity  of  the  man  Buchanan, 
who  is  shown  to  be  dead,  and  the  attesting  witness  Buchanan.  The 
proof  of  handwriting  can  be  required  for  no  object  except  to  establish 
that  identity  between  the  dead  man  and  the  witness,  which  in  this  case 
is  found  as  a  fact.  The  respondents  went  further,  and  proved  the 
handwriting  of  the  parties ;  but  without  that,  on  this  finding,  that  the 
deceased  man  was  the  attesting  witness  to  the  deed,  there  was  enough 
to  admit  secondary  evidence  of  its  contents. 

Erlb,  J. — I  am  of  the  same  opinion,  and  on  the  same  reasons  as  my 
brother  Wiohtman,  which  in  my  opinion  go  the  full  length  of  establish- 
ing the  principle,  that  in  no  case  whatever  where  the  instrument  is  lost, 
and  the  attesting  witness  is  dead,  can  it  be  necessary  to  prove  his  hand- 
writing. For,  if  the  evidence  establishes  that  there  is  a  subscribing 
witness,  and  that  he  is  the  same  person  who  is  proved  to  be  dead,  the 
case  is  brought  within  the  rule  laid  down  by  my  brother  Wiohtman  : 
if  the  evidence  does  not  establish  the  identity  between  the  subscribing 
witness  and  the  dead  man,  it  is  a  case  of  an  attesting  witness  unknown, 
and  falls  within  a  different  rule.(5)  And  on  general  grounds  I  think  it 
*fi4fil  ^^^^^  ^®  *injurious  if  we  were  to  decide  that,  when  there  was 

-*  evidence  of  the  contents  of  a  lost  instrument,  and  that  it  was 
executed  by  the  parties,  the  evidence  was  to  be  rejected,  because  there 
was  no  proof  of  the  handwriting  of  a  deceased  subscribing  witness. 
Such  a  decision  would  be  contrary  to  the  tendency  of  all  modem  deci- 
sions, which  has  been  to  admit  evidence. 

Crompton,  J. — I  wish  to  be  understood  to  give  my  judgment  only 
on  the  particular  circumstances  of  this  case.  It  may  very  well  happen, 
in  other  cases,  that  the  facts  may  be  such  as  to  show  that  the  party 
seeking  to  prove  the  destroyed  deed  might  have  it  in  his  power  to  pro- 
duce evidence  of  who  the  attesting  witness  was,  and  to  prove  his  hand- 
writing if  he  is  dead  ;  and,  in  a  case  where  he  took  no  steps  to  do  this, 
I  think  the  decision  might  be  different  from  the  present.  Therefore, 
w'^hout  giving  any  opinion  on  the  general  rule,  I  confine  my  decision 
to  laying  the  evidence  was  admissible  in  this  particular  case,  and  under 
these  special  circumstances.  I  agree  with  my  brother  Erle  that  jus- 
tice and  common  sense  are  in  favour  of  admitting  such  evidence. 

Order  of  Sessions  quashed. 

(o)  CoLERiDOBy  J.,  had  gone  to  Chambers. 
(6)  See  Keeling  v.  Ball,  Pea.  £7.  App.  xxxiL 
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•The  QUEEN  v.  WILLIAM  WAGHORN.  [*647 

Jnttiees  for  a  petty  sessional  dirlston  of  the  coanty  of  K.  ooiiTicted  W.  under  the  Beer  Acts  (11 
G.  4  A 1  W.  4,  c.  H  4  A  &  W.  4,  c.  85,  and  3  ft  4  Vict  e.  61)  for  knowingly  using  at  the  borough 
of  Bi.  (which  is  out  of  the  general  jurisdiction  of  the  justices  of  K.)  a  &lse  certificate  relative 
to  the  rating  of  a  house,  within  the  petty  sessional  division,  occupied  by  the  defendant,  for 
the  purpose  of  obtaining  a  license  for  himself  to  retail  beer  on  the  premises.  The  conviction 
being  brought  up  by  certiorari : 

Held,  by  Lord  Campbkll,  C.  J.,  Wiohtmah,  J.,  and  Cromptoit,  J.  (Colxridox,  J.,  dissentiente), 
that  the  jurisdiction  to  adjudicate  on  this  offence  was  not  given,  by  the  Beer  Acts,  to  the  justices 
within  whose  jurisdiction  the  house  to  which  the  license  was  intended  to  be  applied  was,  but 
remained  with  the  justices  within  whose  jurisdiction  the  offenee  was  committed.  Conviction 
quashed. 

HoBNy  in  Michaelmas  term,  1852,  obtained  a  rule  to  quash  a  convic- 
tion brought  up  into  this  Court  by  certiorari.  The  conviction  was  by 
five  justices  of  Kent,  in  petty  sessions  for  the  Upper  South  Division  of 
the  Lathe  of  Aylesford,  in  that  county,  of  William  Waghorn  for,  at 
the  Borough  of  Maidstone,  unlawfully  making  use  of,  to  the  supervisor 
of  Excise,  a  certificate  in  writing  signed  by  one  of  the  overseers  of  the 
parish  of  Nettlestead,  within  that  petty  sessional  division,  relative  to 
the  annual  value  at  which  certain  premises  occupied  by  the  defendant 
in  that  parish  were  rated,  for  the  purpose  of  obtaining  a  license  for 
himself  to  retail  beer  on  the  premises,  by  which  he  did  obtain  the 
license,  knowing  a  matter  in  the  certificate  to  be  false.  The  ground  of 
the  motion  was,  that  the  certificate  was  used  at  Maidstone,  which  is  not 
within  the  jurisdiction  of  the  justices  of  Kent ;  and  that  the  justices 
of  the  Borough  of  Maidstone  had  the  jurisdiction  to  adjudicate  on  the 
offence. 

In  Hilary  term  last  (January  19th),(a)  Arehbold  showed  cause,  and 
Sam  was  heard  in  support  of  his  rule.  The  question  depended  on  the 
construction  of  the  following  enactments. 

♦Stat.  11  G.  4  4  1  W.  4,  c.  64,  provides  for  the  granting  of  r^^^ 
licenses  to  retail  beer.  Sect.  15  enacts:  <<that  all  penalties  ^ 
under  this  Act,  save  and  except  the  penalty  hereinbefore  mentioned  for 
selling  beer  by  any  person  not  duly  licensed,  shall  and  may  be  reco« 
vered  upon  the  information  of  any  person  whomsoever,  before  two 
justices  acting  in  petty  sessions ;  and  that  every  such  penalty  shall  be 
prosecuted  and  proceeded  for  within  three  calendar  months  next  after 
the  commission  of  the  offence  in  respect  of  which  such  penalty  shall  be 
incurred ;  and  every  person  licensed  under  this  Act  who  shall  be  con- 
victed, before  two  justices  so  acting  in  and  for  the  division  or  place  in 
which  shall  be  situate  the  house  kept,  or  theretofore  kept  by  such  per* 
son,  of  any  offence  against  the  tenor  of  the  license  to  him  granted 
under  this  Act,  or  of  any  offence  for  which  any  penalty  is  imposed  by 
this  Act,  shall,  unless  proof  be  adduced  to  the  satisfaction  of  such  jus- 

(a)  Before  Lord  Ca.iipbbll»  C.  J.,  CoLXBiDax,  YFiqwtkam,  and  Csomptoit,  Js. 
VOL.  I. — 51  2  L  2  B.  A  B, 
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tices  that  such  person  had  been  theretofore  convicted  before  two  justices 
within  the  space  of  twelve  calendar  months  next  preceding  of  some 
offence  against  the  tenor  of  his  license,  or  against  this  Act,  be  adjudged 
by  such  justices  to  be  guilty  of  a  first  offence  against  the  provisions  of 
this  Act,  and  to  forfeit  and  pay  any  penalty  by  this  Act  imposed  for 
such  offence,  or  if  no  specific  penalty  be  imposed  for  such  offence,  then 
any  sum  not  exceeding  five  pounds,  together  with  the  costs  of  the  con- 
viction ;  and  if  proof  shall  be  adduced  to  the  satisfaction  of  such  jus- 
tices that  such  person  had  been  previously  convicted  before  two  justices 
within  the  space  of  twelve  calendar  months  next  preceding  of  one  snch 
offence  only,  such  person  shall  be  adjudged  by  such  justices  to  b«  guilty 
*fi41il  ^^  *  second  offence  against  the  *provi8ions  of  this  Act,  and  to 
•■  forfeit  and  pay  any  penalty  by  this  Act  imposed  for  such  offence, 
or  if  no  specific  penalty  be  so  imposed,  then  any  sum  not  exceeding  ten 
pounds,  together  with  the  costs  of  the  conviction ;  and  if  proof  shall 
be  adduced  to  the  satisfaction  of  such  justices  that  such  person  had  been 
previously  convicted  before  two  justices  within  the  space  of  the  eighteen 
calendar  months  next  preceding  of  two  such  separate  offences,  and  if 
proof  shall  be  adduced  to  the  satisfaction  of  the  justices  that  such  per- 
son so  charged  is  guilty  of  the  offence  charged  against  him,  such  person 
shall  be  adjudged  to  be  guilty  of  a  third  offence  against  the  provisions 
of  this  Act,  and^to  forfeit  and  pay  any  penalty  imposed  by  this  Act  in 
respect  of  such  offence,  or  if  no  specific  penalty  shall  be  imposed,  then 
to  forfeit  and  pay  the  sum  of  fifty  pounds,  together  with  the  costs  of 
the  conviction."    « 

Stat.  4  &  5  W.  4,  c.  85,  recites  stat.  11  G.  4  &  1  W.  4,  c.  64 ;  and 
.  by  sect.  2,  requires  that  all  persons  applying  for  a  license  shall  deposit 
with  the  Commissioners  of  Excise  a  certificate  of  good  character.  Sect. 
8  enacts  that  any  person  certifying  any  matter  as  true,  knowing  it  to 
be  false,  or  making  use  of  a  certificate,  knowing  any  matter  therein  to 
be  false,  «  shall,  on  conviction  of  such  offence,  before  two  or  more  jus- 
tices of  the  peace,  forfeit  and  pay  the  sum  of  twenty  pounds."  Sect. 
11  enacts  that  «  all  the  powers,  regulations,  proceedings,  forms,  penal- 
ties, forfeitures,  and  provisions  contained  in  the  said  recited  Act  with 
reference  to  persons  licensed  under  the  said  Act,  and  to  the  offences 
committed  by  such  persons  against  the  said  Act,  or  against  the  tenor 
of  any  license  granted  under  the  said  Act,  and  also  with  reference  to 
the  sureties  of  such  persons,  and  to  persons  doing  the  things  thereby 
♦650"!  P*"^*^^^*^®^  without  the  license  required  by  the  said  Act,  ^shall 
-*  (except  where  they  are  altered  by  this  Act  or  repugnant  thereto) 
be  deemed  and  taken  to  be  applicable  to  all  persons  licensed  under  this 
Act,  and  to  all  offences  committed  by  such  persons  of  the  same  descrip- 
tion as  the  offences  mentioned  in  the  said  Act,  and  to  the  sureties  of 
all  such  persons  in  respect  of  such  offences,  and  to  all  persons  doing, 
without  the  license  required  by  this  Act,  things  of  the  same  description 
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as  the  things  prohibited  without  the  license  required  by  the  suid  Act, 
as  fully  and  effectually  as  if  all  the  said  powers,  regulations,  proceed- 
ings, forms,  penalties,  forfeitures,  and  provisions  had  been  repeated  and 
re-enacted  in  this  Act  with  reference  to  persons  licensed  under  this  Act, 
and  to  the  sureties  of  such  persons,  and  to  persons  acting  without  the 
license  required  by  this  Act ;  and  also  that  all  the  powers,  regulations, 
and  provisions  in  the  said  Act  contained,  authorizing  any  party  con- 
victed to  appeal  to  the  General  Session  or  Quarter  Sessions  of  the  peace 
against  any  conviction  under  the  said  Act,  shall  also  extend  and  apply 
to  any  convictions  under  this  Act." 

Stat.  8  &  4  Vict.  c.  61,  recites  the  two  acts  above  mentioned ;  and,  by 
sect.  2,  enacts  « that  every  person  who  shall  apply  to  be  licensed  to  retail 
beer  or  cider  shall  produce  to  the  proper  officer  of  Excise  authorized  to 
grant  such  licenses  a  certificate  in  writing  from  an  overseer  of  the  town- 
ship, parish,  or  place  in  which  he  shall  reside,  certifying  that  such  appli- 
cant is  the  real  resident,  holder,  and  occupier  of  the  said  house,  and 
also  certifying  the  true  rent  or  annual  value  at  which  such  house,  with 
the  premises  occupied  therewith,  is  rated  in  one  rating  to  the  poor  rates, 
according  to  the  last  sum  or  rate  made  and  allowed  in  such  township, 
parish,  or  place  for  the  relief  of  the  poor ;  and  every  such  certificate 
shall  be  *depositcd  and  left  with  the  proper  officer  of  Excise  by  r^^c-i 
whom  such  license  shall  be  granted;  and  a  duplicate  thereof  ^ 
shall  be  deposited  and  left  with  the  clerk  of  the  peace  for  the  county, 
riding,  or  city,  within  which  such  township,  parish,  or  place  is  situate." 
Sect.  6  enacts :  "  that  every  person  who  shall,  for  the  purpose  of  obtain- 
ing for  himself  or  enabling  any  other  person  to  obtain  a  license  to  retail 
beer  or  cider,  forge  or  counterfeit  any  certificate,  or  shall  produce  or 
make  use  of  any  certificate,  knowing  the  same  to  be  forged  or  counter- 
feit, or  the  matters  certified  therein  or  any  of  them  to  be  false,  shall 
forfeit  fifty  pounds."  Sect.  19  enacts :  <(  that  all  penalties  and  forfeit- 
ures by  this  Act  imposed,  except  where  otherwise  specially  directed, 
shall  be  sued  for,  recovered,  mitigated,  and  applied  in  the  same  man- 
ner and  by  the  same  means  as  the  penaUies  imposed  by  the  said  recited 
Acts  of  the  first  and  fourth  and  fifth  years  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth,  are  directed  to  be  sued  for,  recovered, 
mitigated,  and  applied ;  and  all  the  powers,  provisions,  authorities,  and 
regulations  in  the  said  Acts  contained,  for  the  recovery,  mitigation,  and 
application  of  penalties,  shall,  except  where  otherwise  specially  directed, 
extend  to  and  be  put  in  force,  as  to  penalties  imposed  by  this  Act,  as 
fully  and  effectually  as  if  they  were  herein  repeated  and  re-enacted." 
Sect.  21  enacts :  "  that  all  the  powers,  regulations',  proceedings,  forms, 
penalties,  forfeitures,  enactments,  and  provisions  contained  in  the  said 
recited  Acts,  or  in  either 'of  them,  with  reference  to  persons  licensed 
under  either  of  the  said  Acts,  and  to  the  offences  committed  by  such 
persons  against  either  of  the  said  Acts,  or  against  the  tenor  of  any 
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license  granted  under  the  said  Acts,  and  also  with  reference  to  the  sure- 
*f{f\9'\  ^^^^  ^^  ^^^^  persons,  and  to  persons  doing  the  things  thereby 
^  ^prohibited  without  the  license  required  by  the  said  Acts  or 
either  of  them,  shall  (except  where  they  are  altered  by  this  Act,  or  are 
repugnant  thereto),  be  deemed  and  taken  to  be  applicable  to  all  persons 
licensed  under  this  Act,  and  to  all  offences  committed  by  such  persons 
of  the  same  description  as  the  offences  mentioned  in  the  said  Acts,  and 
to  the  sureties  of  all  such  persons  in  respect  of  such  offences,  and  to 
all  persons  doing,  without  the  license  required  by  this  Act,  things  of 
the  same  description  as  the  things  prohibited  without  the  license  required 
by  the  said  recited  Acts,  as  fully  and  effectually  as  if  all  the  said  powers, 
regulations,  proceedings,  forms,  penalties,  forfeitures,  enactments,  and 
provisions  had  been  repeated  and  re-enacted  in  this  Act,  with  reference 
to  persons  licensed  under  this  Act,  and  to  the  sureties  of  such  persons, 
and  to  persons  acting  without  the  license  required  by  this  Act ;  and 
also  that  all  the  powers,  regulations,  and  provisions  in  the  said  Acts 
contained,  authorizing  any  party  convicted  to  appeal  to  the  Greneral 
Session  or  Quarter  Sessions  of  the  peace  against  any  conviction  under 
the  said  Acts,  shall  also  extend  and  apply  to  any  convictions  under  this 
Act." 

The  arguments  used  sufficiently  appear  from  the  opinions  of  the 
Judges.  Our.  adv.  vult. 

In  this  vacation  (February  5th),  the  Court  being  divided  in  opinion, 
separate  judgments  were  delivered. 

Crompton,  J.,  delivered  the  opinion  of  Lord  Campbbll,  C.  J., 
WiGHTMAN,  J.,  and  himself. 

The  defendant  in  this  case  was  convicted  before  four  justices  of  the 
county  of  Kent  in  Petty  Sessions  assembled,  under  stat.  8  &;  4  Vict.  c. 
61,  s.  6,  for  having  used  a  false  certificate  for  the  purpose  of  obtaining 
^/,;.Q^  a  ^license  to  retail  beer  in  a  house  situate  in  the  county  of  Kent 
-^  The  certificate  was  used  and  the  offence  was  committed  within 
the  Borough  of  Maidstone,  where  the  county  justices  have  no  general 
jurisdiction :  and  the  only  question  for  our  decision  is,  whether  by  the 
statutes  relating  to  this,  offence  the  jurisdiction  is  given  to  the  magis- 
trates acting  for  the  division  or  place  where  the  house  is  situate  for 
which  the  license  was  sought  to  be  obtained. 

It  was  argued,  in  support  of  the  conviction,  that  stat.  8  &  4  Vict,  c 
61,  by  which  the  offence  is  created,  directs  (a)  that  all  penalties  and 
forfeitures  by  that  act  imposed  "  shall  be  sued  for,  recovered,  mitigated, 
and  applied  in  the  same  manner  and  by  the  same  means  as  the  penalties 
imposed"  by  stats.  11  G.  4  &  1  W.  4,  c.  64,  and  4  &  5  W.  4,  c.  85, 
<<  are  directed  to  be  sued  for,  recovered,  mitigated,  and  applied :  and  it 
was  contended  that  the  15th  section  of  stat.  11  6.  4  &;  1  W.  4,  c.  64, 
vested  the  jurisdiction  in  the  justices  of  the  division  or  place  where  the 

(a)  SecL  19. 
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house  as  to  which  the  license  is  granted  is  situate ;  and  that,  although 
the  new  offence  created  by  stat.  8  &;  4  Vict.  c.  61,  is  not  committed 
within  the  ordinary  jurisdiction  of  the  justices,  still  they  are  to  deal 
with  it,  as  the  penalties  are  to  be  recovered  in  the  same  manner  as 
those  under  the  earlier  Acts,  which  are  to  be  recovered  before  the  jus- 
tices of  the  division  or  place  where  the  house  is  situate.  The  15th 
section  of  stat.  11  6.  4  &  1  W.  4,  c.  64,  enacts  that  all  penalties  under 
that  Act,  except  certain  penalties  not  affecting  the  present  case,  are  to 
be  recovered  before  two  justices  acting  in  petty  sessions,  and  that  they 
are  to  be  proceeded  for  within  three  calendar  months;  and,  if  the 
^section  had  stopped  there,  the  jurisdiction  as  to  such  penalties  r^i^eA 
would  no  doubt  have  been  in  justices  having  general  jurisdiction  ^ 
in  the  place  where  the  offence  was  committed.  The  section  however 
proceeds  to  enact  that  every  person  licen$ed  under  that  Act^  who  should 
be  convicted  before  two  justices,  so  acting  (that  is  acting  in  petty  ses- 
sions) for  the  division  or  place  in  which  shall  be  situate  the  house  kept 
or  theretofore  kept  by  such  person^  of  any  offence  against  the  tenor  of 
his  license,  or  of  any  offence  for  which  a  penalty  is  imposed  by  that 
Act,  should,  unless  proof  was  adduced  of  a  previous  offence,  be  adjudged 
guilty  of  a  first  offence,  and  to  forfeit  and  pay,  &c. :  and  provisions 
then  follow  as  to  the  adjudication  and  penalty  in  case  of  a  second  or 
subsequent  offence.  Assuming  that  all  penalties  recoverable  before 
justices  under  stat.  11  Q.  4  &  1  W.  4,  c.  64,  and  under  stat.  4  &  5  W. 
4,  c.  85,  must  be  recovered  before  justices  of  the  division  or  place  where 
the  house  is  situate,  it  remains  to  be  seen  whether  the  general  words 
of  stat.  8  &  4.  Vict.  c.  61,  apply  to  give  the  justices  of  the  place  where 
the  house  for  which  the  license  is  intended  to  be  obtained  is  situate 
jurisdiction  to  eonvict  a  party  who  is  not  licensed,  and  who  may  not 
have  any  house  at  all,  but  who  may  be  a  party  applying  for  a  license 
for  another  for  an  offence  committed  out  of  the  general  jurisdiction  of 
the  justices.  We  think  it  impossible  to  apply  the  words  of  the  15th 
section  of  stat.  11  G.  4  &  1  W.  4,  c.  64,  which  give  the  jurisdiction  in 
the  case  of  licensed  persons  according  to  the  locality  of  the  licensed 
house,  to  the  new  offence  created  by  stat.  8  &  4  Vict.  o.  61,  which 
offence  may  be  committed  by  a  person  having  neither  license  nor  house. 
There  may  be  no  house  ««kept  or  theretofore  kept"  by  the  person 
offending  within  that  section ;  and  the  offender  may  not  be  a  licensed 
person.  ♦If  the  words  of  stat.  3  t  4  Vict.  c.  61,  are  to  be  con-  r*/>K^ 
strued  as  meaning  that  the  jurisdiction  shall  be  given  according  *- 
to  the  enactment  of  that  part  of  the  15th  section  of  stat.  11  Q.  4  and 
1  W.  4,  c.  64,  which  is  applicable  to  the  case  of  licensed  persons,  there 
could  be  no  such  jurisdiction  in  many  cases,  as  for  instance  the  case  of 
a  person  having  neither  house  nor  license,  but  •  using  a  false  certificate 
to  obtain  a  license  for  another.  We  think  that  it  would  be  straining 
the  words  of  the  15th  section  of  stat.  11  6.  4  &  1  W.  4,  c.  64,  to  hold 
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that  a  jurisdiction  is  given  by  that  enactment  in  the  place  where  the 
house  is  situate  for  which  the  license  is  sought  to  be  obtained.  That 
enactment  seems  only  to  apply  to  the  case  of  licensed  persons  keeping 
or  having  kept  a  house :  and  we  think  that  it  must  either  be  held  that 
there  is  no  jurisdiction  at  all  for  the  recovery  of  the  penalties  in  ques- 
tion, or  else  that  the  later  statute  must  be  held  as  meaning  that  the 
penalties  shall  be  recoverable  under  the  earlier  part  of  the  15th  section . 
of  the  earlier  Act,  before  two  justices  acting  in  petty  sessions :  and 
that  the  later  words  of  the  15th  section,  being  confined  to  the  case  of 
licensed  persons,  are  inapplicable  to  the  recovery  of  such  penalties. 
The  two  justices  having  jurisdiction  under  the  earlier  part  of  the  loth 
section  would  therefore  be  two  justices  having  jurisdiction  in  the  place 
where  the  offence  was  committed,  according  to  the  general  rule. 
Though  great  diflSculties  arise  in  this  case  from  the  Legislature  making 
provision  for  new  offences  by  a  general  reference  to  the  provisions  of 
former  statutes  not  strictly  applicable  to  the  new  offences,  we  think 
that  we  shall  best  give  effect  to  the  meaning  of  both  statutes  by  holding 
that  the  penalty  in  question  might  be  recovered  before  two  justices  of 
♦fi'^fil  *^®  place  where  the  offence  was  committed,  under  the  *general 
-*  words  of  the  earlier  part  of  the  15th  section  of  stat.  11  Gr.  4 
&;  1  W.  4,  c.  64:  and  we  think  that,  at  all  events,  the  justices  who 
made  the  present  conviction,  neither  having  general  jurisdiction  in  the 
place  where  the  offence  was  committed,  nor  having  jurisdiction  given 
them  by  the  Jater  words  of  the  15th  section,  had  no  jurisdiction  to 
convict  in  this  case ;  and  consequently  that  this  conviction  should  be 
quashed. 

Coleridge,  J. — This  was  a  case  of  conviction  of  the  defendant,  under 
Stat.  3  &  4  Vict.  c.  61,  s.  6,  for  having  made  use  of  a  certificate  for  the 
purpose  of  obtaining  for  himself  a  license  to  retail  beer  and  cider, 
knowing  a  certain  matter  certified  therein  to  be  false.  The  offence  was 
committed  at  Maidstone,  and  within  the  borough  within  which  the 
magistrates  of  the  same  have  exclusive  jurisdiction ;  but  the  matter 
falsely  certified  related  to  the  annual  value  of  a  dwelling-house,  .in  the 
parish  of  Nettlestead,  in  the  county  of  Kent.  The  conviction  was  by 
magistrates  of  the  county,  acting  in  the  division  within  which  that 
parish  lies:  and  the  only  question  discussed  before  us  was,  whether 
they  had  jurisdiction,  or  whether  the  jurisdiction  was  not  with  the 
magistrates  of  the  borough.  By  the  19th  section  of  the  Act,  all 
penalties  and  forfeitures,  except  where  otherwise  directed,  are  to  be 
sued  for,  recovered,  mitigated,  and  applied  in  the  same  manner,  and  by 
the  same  means,  as  the  penalties  imposed  by  stat.  11  G.  4  &  1  W.  4, 
c.  64,  and  stat.  4  &  5  W.  4,  c.  85.  The  latter  of  these  two  Acts  refers 
us  to  the  former :  and  the  material  section  in  this  is  the  15th,  by  which 
it  is  enacted,  that  all  penalties  under  it,  except  that  for  selling  beer, 
by  any  person  not  duly  licensedy  shall  and  may  be  recovered  before 
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two  justices,  acting  in  Petty  Sessions;  and  that  every  such  penalty 
♦shall  be  proceeded  for  within  three  calendar  months  next  after 
the  commission  of  the  offence ;  and  every  person  licensed  under 
this  Act,  who  shall  be  convicted  before  two  justices,  so  acting  in  and 
for  the  division  or  place  in  which  shall  be  situate  the  house  kept,  or  there- 
tofore keptj  by  such  person^  of  any  offence  against  the  tenor  of  his 
license,  or  of  any  offence  for  which  any  penalty  is  imposed  by  this  Act, 
shall  be  liable  for  penalties,  as  after  specified  in  the  section.  The  ex- 
cepted penalty,  for  selling  beer  without  a  license,  is  made  recoverable 
tinder  the  Excise  laws,  and  may  be  left  out  of  our  present  consideration. 
It  was  argued  for  the  defendant,  that,  omitting  this  exception,  the 
section  included  two  classes  of  offences,  the  penalties  for  which  were 
recoverable  before  magistrates  in  Petty  Sessions :  the  first,  general, 
where  the  locality  of  jurisdiction  was  not  mentioned,  and  therefore  it 
would,  according  to  the  general  rule,  be  determined  by  the  place  where 
the  offence  was  committed ;  the  second,  restricted  to  the  case  of  a 
licensed  person,  charged  with  any  offence  against  the  tenor  of  his 
license,  or  any  offence  for  which  a  penalty  is  imposed  by  the  Act,  in 
which  cases,  the  jurisdiction  was  determined  by  the  division  or  place  in 
which  was  situate  the  house  kept,  or  theretofore  kept  by  such  person. 
This  argument,  however,  labours  under  two  difficulties :  1st,  that,  with 
the  exception  specially  mentioned,  of  selling  beer  without  a  license,  the 
statute  appears  to  contemplate  no  penalties  as  recoverable,  except  from 
licensed  persons ;  and,  2dly,  that,  if  the  section  be  broken  in  two,  as 
suggested,  no  time  is  limited  within  which  the  penalties  recoverable 
under  the  second  part  are  to  be  recovered:  so  that  there  seems  no 
ground  for  the  division  supposed ;  and,  if  there  be  no  such  division, 
then  the  provisions  which  determine  the  locality  of  jurisdiction 
♦must  apply  to  all  the  penalties  recoverable  before  magistrates. 


Now,  although  there  are  no  words  directly  enacting  that  these 
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shall  be  recovered  before  justices  acting  in  Petty  Sessions,  in  and  for 
the  division  or  place  in  which  the  house  is  or  has  been  kept,  yet  the 
language  used  clearly,  though  indirectly,  enacts,  that  they  must  be  so 
recovered ;  and  this  is  a  very  reasonable  provision,  easily  applicable  in 
the  case  of  licensed  persons,  because  the  possession  of  a  license  involves 
the  keeping,  or  having  kept,  a  house  wherein  it  is  to  be  or  has  been 
exercised.  There  is  nothing  inconsistent  with  this  in  the  earlier  part 
of  the  section,  in  which  nothing  is  said  as  to  locality  of  jurisdiction : 
that  part  merely  provides  that  the  penalties  must  be  recovered  before 
justices,  as  opposed  to  Excise  Commissioners,  and  specifies  the  requi- 
site number  of  justices,  and  the  time  within  which  they  must  be 
recovered ;  and  then  the  section  proceeds  to  mention  the  locality  of 
jurisdiction.  I  should  have,  therefore,  no  difficulty  at  all  in  deciding 
the  place,  if  the  present  offence  were  one  committed  under  this  Act. 
The  difficulty  undoubtedly  is  in  applying  a  provision,  which  clearly 
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contemplates  offences  committed  by  persons  keeping  or  having  kept  a 
house,  to  a  case  which  will  often  arise  when  no  house  is  or  has  been 
kept.  The  offence  described  in  stat.  8  &  4  Vict.  c.  61,  s.  6,  must 
always  be  committed  for  the  purpose  of  obtaining,  or  enabling  another 
to  obtain,  a  license :  he  who  commits  it  for  the  purpose  of  obtaining, 
may  hare  kept  no  house  before,  but  only  be  about  to  keep  one ;  he  who 
does  it  to  enable  another  to  obtain  one,  may  not  even  contemplate 
the  keeping  a  house.  If,  however,  we  abandon  the  directions  given 
by  Stat.  11  Q.  4  &  1  W.  4,  c.  64,  we  have  nothing  to  guide  us,  that 
statute  giving  jurisdiction  only  to  parties  within  the  particular  division 
*R^Q1  ^^  ^^i<^^  ^^®  house  *is  kept.  And  it  should  be  observed,  that 
^  the  principle  on  which  that  statute  proceeds  does  admit  of  a 
sufficiently  satisfactory  application  to  the  present  case ;  for  the  certifi- 
cate spoken  of  must  always  be  one  which  has  reference  to  a  house  in 
which  the  license  sought  for  is  intended  to  be  used,  its  occupation,  its 
rent,  its  rating,  or  its  valu^.  Thus,  in  the  case  before  us,  the  false 
certificate,  which  was  produced  by  the  defendant,  related  to  the  annual 
value  of  a  house  occupied  by  him  in  Nettlestead,  in  respect  of  which 
he  was  desirous  to  obtain  a  license.  It  seems  but  reasonable,  that  the 
justices,  who  would  have  control  and  inspection  over  him  after  he 
should  obtain  the  license,  should  also  have  the  jurisdiction  to  punish  an 
offence  committed  in  order  to  obtain  it. 

The  case  I  admit  not  entirely  free  from  difficulty :  but,  upon  the 
whole,  on  the  grounds  I  have  stated,  my  strong  impression  is  that  the 
magbtrates  who  imposed  the  penalty  had  jurisdiction,  and  consequently 
that  their  conviction  should  be  affirmed.  Conviction  quashed. 


HENRY  STEPHENSON  JOHNSON  and  ISABELLA  his  Wife  v. 

SAMUEL  LUCAS. 

A  deolaration  by  hnsband  sod  wife  on  an  aceovnt  stated  mnat  ebow  that  the  aooovating  wu  eon- 
oerniog  matters  in  which  the  wife  had  an  interest  So  held  on  demurrer  to  a  declaration  pot- 
terior  to  the  ooming  into  effect  of  stat  15  A  16  Vict  o.  76. 

The  plaintiffs,  after  stat.  15  &  16  Vict.  c.  76,  came  into  operation, 
sued  the  defendant  for  money  lent  by  the  plaintiff  Isabella  before  her 
marriage :  <<  And  also  for  money  found  to  be  due  from  the  defendant  to 
*({(\01  the  ^plaintiffs  since  their  intermarriage  on  accounts  stated  be* 
-'  tween  them  since  the  intermarriage  of  the  plaintiffs."  Demurrer 
to  the  last  count.     Joinder. 

The  demurrer  was  argued  in  Hilary  term  last.(a) 

Oghy  in  support  of  the  demurrer. — The  account  stated  with  the 
husband  and  wife  is,  in  legal  effect,  stated  with  the  husband  alone ;  and 

(a)  18th  Jannaiy.    Before  Lord  Campbell,  C.  J.,  Colbridok,  WieHTMAir,  and  CsoiiPToy,  Ji 
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he  onght  to  have  sued  alone.  Stat.  15  k  16  Vict.  c.  76,  b.  40,  may  be 
relied  on ;  but  that  enactment  is  applicable  only  to  actions  for  personal 
injuries  to  the  wife,  not  to  actions  ex  contract^. 

Qiuiinj  contr&. — No  reliance  is  placed  on  stat.  15  k  16  Vict.  c.  76, 
8.  40.  This  was  a  good  count  before  the  statute/  and  is  not  made  bad 
by  it.  Husband  and  wife  may  sue  jointly  on  a  promissory  note  made 
after  marriage  payable  to  the  wife ;  Philliskirk  v.  Pluckwell,  2  M.  &;  S. 
393.  Why  not  on  an  account  stated  with  her?  A  promissory  note 
made  payable  to  the  wife,  .or  husband  and  wife,  would  itself  be  evidence 
of  an  account  stated  with  the  wife  in  one  case  and  with  both  in  the 
other.  The  husband  may  give  his  wife  an  interest  in  such  a  cause  of 
action ;  and  does  so  by  suing  in  their  joint  names.  [Crompton,  J. — 
Can  a  married  woman  state  an  account  so  as  to  give  a  consideration  for 
the  promise  of  the  other  party?]  An  infant  may  state  an  account ;  the 
statement  is  voidable  like  any  other  contract  made  with  an  infant; 
Williams  v.  Moor,  11  M.  &  W.  256. f  As  regards  a  married  woman, 
the  distinction  is  between  the  cases  of  her  being  plaintiff  and  defendant. 
She  cannot  state  an  account  so  as  *to  bind  herself;  but  an  r^i^^-, 
account  may  be  stated  with  her,  in  which  her  husband  may  give  '- 
her  an  interest  and  on  which  an  action  may  be  brought  in  their  joint 
names.  [Wiqhiman,  J. — But  must  it  not  be  shown  that  the  accounting 
was  concerning  debts  in  which  the  wife  had  an  interest  ?  Crompton, 
J.,  referred  to  1  Chitty  on  Pleading  (7th  edition),  p.  34,  where  it  is 
said :  «« Where  the  wife  is  joined  in  the  action,  in  these  cases  the  decla- 
ration must  distinctly  disclose  her  interest,  and  show  in  what  respect 
she  is  the  meritorious  cause  of  action,  and  there  is  no  intendment  to 
this  effect.*']  That  passage  is  founded  on  Bidgood  v.  Way,  2  W.  Bl. 
1286.  The  insufficiency  of  the  report  of  that  case  is  pointed  out  by 
Lord  Ellbnborough  in  Ord  v.  Fenwick,  8  East,  104,  106,  and  by 
Dahpibr,  J.,  in  Philliskirk  v.  Pluckwell,  2  M.  &;  S.  898.  Besides,  the 
declaration  there  was  not  on  an  account  stated.  In  Brinsley  v.  Par- 
tridge, Hob.  88  (5th  ed.),  it  was  held  that  the  consideration  of  the  debt 
need  not  appear,  «« because  by  the  accounts  the  debt  was  confessed 
good."  If  there  be  any  consideration  in  respect  of  which  an  account 
may  be  stated  as  described  in  the  declaration,  and  on  which  the  action 
may  be  supported,  the  Court  will  presume  such  a  consideration  to  sup- 
port the  count;  Ord  v.  Fenwick.  Here  the  consideration ^may  be  pre- 
sumed to  be  a  debt  due  to  the  wife  dum  sola,  in  respect  of  which 
husband  and  wife  must  join  in  suing,  and  in  respect  of  which  therefore 
an  account  may  be  stated  with  both.  [Lord  Campbell,  C.  J. — ^Tou  say 
that  a  promissory  note  payable  on  demand  to  husband  and  wife,  on 
which  it  is  conceded  that  both  may  sue  jointly,  would  prove  this  count.] 
Yes.  Such  a  note  would  itself  be  an  account  stated  with  husband 
♦and  wife.  [Lord  Campbell,  C.  J. — Rather  evidence  of  an  r^gg^ 
account  stated.]     If  the  present  count  were  framed  in  the  old  '- 
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form,  it  would  ran:  «that  the  plaintiffs  and  defendant  came  to  an 
account  of  and  concerning  divers  moneys  due  and  owing  by  the  defend- 
ant to  the  plaintiffs  and  then  unpaid ;  and  that  upon  that  account  the 
defendant  was  found  indebted  to  the  plaintiffs  in  the  sum  of  £  ; 
and,  being  so  indebted,  he,  in  consideration  thereof,  promised  the 
plaintiffs  to  pay  them  the  amount."  In  the  count  so  expanded  the  con- 
sideration clearly  appears  to  be  debts  due  to  the  plaintiffs,  the  husband 
and  wife,  in  respect  of  which  the  account  w^as  stated.  The  modern 
form  of  the  count  on  an  account  stated  is  merely  an  abridgment  of  the 
old  form ;  it  was  not  intended  to  change  the  substance  of  the  count. 
Even  if  no  more  appeared  than  an  express  accounting  with  husband  and 
wife,  the  wife's  interest  would  be  as  explicitly  averred  as  in  a  count  on  a 
promissory  note  to  husband  and  wife,  or  a  bond  to  husband  and  wife.  In 
none  of  theselbases  does  the  wife's  interest  expressly  appear.  The  ex- 
press contract  with  her  is  sufficient.  Why  should  not  an  express  account- 
ing with  her  be  equally  good  ? 

Ogle^  in  reply. — Ord  v.  Fenwick,  3  East,  104,  was  decided  on  a  writ 
of  error  after  verdict.     On  demurrer  the  rule  is  the  other  way. 

Our.  adv,  vult 

CoLERiOQE,  J.,  in  this  vacation  (February  5),  delivered  the  judgment 
of  the  Court. 

n^t^f^n-i  *This  was  a  demurrer  to  a  count  for  money  found  to  be  due 
^  from  the  defendant  to  husband  and  wife  on  an  account  stated 
between  them.  Two  questions  arose:  first,  whether  an  account  so 
stated  by  husband  and  wife,  even  if  averred  to  be  concerning  a  debt 
due  to  the  wife  dum  sola,  or  for  which  she  had  been  the  meritorious 
cause  of  action,  would  give  a  right  of  action  to  the  husband  and  wjfe ; 
the  wife  not  being  competent  to  state  an  account,  and  the  consideration, 
so  far  as  it  consisted  of  stating  the  account,  not  moving  from  her ;  the 
second  question  was,  whether  such  a  count  can  be  good  on  demurrer 
without  it  appearing  in  the  count  that  the  money  was  due  in  right  of 
the  wife.  The  case  of  Wills  v.  Nurse,  1  A.  &  E.  65,(a)  is  an  authority 
in  favour  of  an  action  lying  on  such  an  account  stated  concerning 
money  due  in  right  of  the  wife.  It  was  there  held  by  the  Exchequer 
Chamber,  affirming  the  decision  of  this  Court,  that  an  agreement  to 
forbear  from  proceeding  on  a  cognovit,  given  to  husband  and  wife  and 
another  in  an  action  by  them,  was  a  sufficient  consideration  for  a  pro- 
mise to  the  husband  and  wife  and  the  third  party ;  though  such  agree- 
ment to  forbear  could  only  be  valid  as  against  the  husband  and  the 
third  party ;  and  it  was  held  that  the  wife's  interest  in  the  subject- 
matter  made  her  a  sufficient  party  to  the  consideration,  so  as  to  make 
the  promise  to  her  and  her  husband  and  the  third  party  valid.  It  is 
not  necessary,  however,  to  determine  whether  that  case  would  apply 

(a)  In  Ezch.  Ch.,  affirming  the  judgment  of  K.  B.  in  Narse  «.  WiUs,  4  B.  A  Ad.  730  (B.  CL  L^ 
R.  VOL  24). 
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to  a  promise  on  an  account  stated,  because  we  are  of  opinion,  on  the 
second  question,  that  the  count  is  bad  on  demurrer  for  want  of  aver- 
ring that  the  account  was  stated  concerning  money  due  to  the  wife  in 
her  *right,  or  otherwise  showing  her  interest  in  the  money.  It  r*/»/.^ 
was  held  in  Bidgood  v.  Way,  2  W.  Bl.  1236,  that  a  count  on  a  ^ 
-promise  to  husband  and  wife  for  the  use  and  occupation  of  land  was 
bad  after  judgment  by  default,  for  not  showing  the  interest  of  the  wife, 
and  that  a  count  for  money  had  and  received  to  the  use  of  the  husband 
and  wife  was  also  bad.  So  in  Serres  v,  Dodd,  2  N.  R.  405,  a  declara- 
tion in  replevin  for  taking  the  goods  of  the  husband  and  wife  was  held 
bad  on  demurrer  for  want  of  the  wife's  interest  appearing.  It  appears 
from  a  note  to  that  case,  and  from  the  case  of  Bourn  v.  Mattaire,  1 
Selw.  N.  P.  295  (10th  ed.),  there  cited,  that  such  count  would  probably 
be  supported  after  verdict,  though  not  on  demurrer.  The  objection  in 
the  case  of  Serres  v,  Dodd  arose,  it  is  true,  on  special  demurrer :  but 
the  Court  treat  it  as  a  case  where  nothing  appeared  on  the  record  from 
which  it  could  be  inferred  that  the  wife  had  any  interest,  which  seems 
a  good  ground  of  general  demurrer ;  and  the  decision  of  Bidgood  v. 
Way,  which  arose  on  a  writ  of  error  after  judgment  by  default,  would 
apply  to  a  case  of  general  demurrer.  We  think,  therefore,  upon  the 
authority  of  these  cases,  that  the  present  count  cannot  be  supported, 
and  that  the  demurrer  must  be  allowed. 

Judgment  for  defendant. 
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Where  A.,  being  owner  of  land  throagh  which  a  stream  rang  down  to  the  land  of  B.,  grants  by 
deed  to  B.  that  the  stream  shall  be  in  the  control  of  B.  and  his  assigns,  and  shall  flow  in  a  free 
and  unintermpted  course  through  a  channel  described  in  the  deed,  and  afterwards  A.  and  B. 
assign,  respectively,  their  land  to  T.  and  Z.,  T.,  if  he  divert  the  water  from  such  channel, 
though  he  does  not  thereby  deprive  Z.  of  the  use  of  any  water,  is  liable  to  an  action  at  the 
suit  of  Z. 

In  such  action,  it  is  snlBcient  for  Z.  to  declare  that,  by  reason  of  his  possession  of  the  land,  ho  is 
entitled  to  have  the  use  and  benefit  of  the  water  flowing  in  a  certain  direction  along  the  chan- 
nel, and  that  defendant  diverted  the  water  therefrom.    It  is  not  necessary  to  refer  to  the  grant. 

Case.  The  first  count  charged  that,  before  and  at  the  time  of  com- 
mitting, &c.,  plaintiff  was  lawfully  possessed  of  a  certain  close  of  meadow 
land  called  (to  wit)  Fourth  Tanner's  Meadow,  and  defendant  was  pos- 
sessed of  a  certain  other  close  of  meadow  land  adjoining  the  said  close 
of  plaintiff,  called  (to  wit)  Third  Tanner's  Meadow ;  in  which  last-men- 
tioned close  there  was  a  stream  or  watercourse,  called  and  known  as 
Magelake  Brook,  and  another  stream  or  watercourse,  rising  from  a 
spring  near  the  last-mentioned  close,  in  a  close  of  land  of  defendant  called 
the  Second  Tanner's  Meadow ;  and  which  two  streams  or  watercourses 
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united  together  in  the  close  called  the  Second  Tanner's  Meadow,  at  a 
certain  point  there,  and,  from  and  after  such  junction,  ran  together  in 
one  united  stream  through  and  along  a  part  of  the  last-mentioned  close, 
and  through  the  said  close  called  the  Third  Tanner's  Meadow,  In  a 
direction  towards  the  said  close  of  plaintiff:  and  that  «< plaintiff,  by 
reason  of  his  possession  of  the  said  first-mentioned  close  of  meadow 
land,  was  entitled  to  have  the  use  and  benefit  of  the  water  of  the  said 
united  stream  or  watercourse ;  and  the  said  united  stream  or  water- 
course, long  before  and  until  the  committing,"  &;c.,  <<  ran  and  flowed, 
and  of  right  ought/ to  have  run  and  flowed,  and  still  of  right  ought  to 

*f{R(V\  ^^^  ^^^  ^^^'  ^^^™  ^^^  ^^^  ^^  ^^^  ^^^^  ^close  of  the  defendant 
-'  in  a  certain  direction,  and  through  and  along  a  certain  channel, 
unto  and  into  the  said  close  of  the  plaintiff,  for  the  watering  and  irri- 
gation of  his  said  close,  and  the  benefit  and  improvement  of  the  soil 
thereof,  at  all  times  of  the  year  except  the  first  ten  days  of  every  month 
in  each  year."  That  defendant,  well  knowing  the  premises,  but  con- 
triving and  intending  to  injure  plaintiff,  and  to  deprive  him  of  the  use, 
benefit,  and  enjoyment  of  the  water  of  the  said  united  stream  or  water- 
course for  the  purpose  aforesaid,  and  in  the  manner  and  at  the  times 
aforesaid,  heretofore,  to  wit,  on  11th  January,  1850,  and  on  divers  other 
days  and  times  between  that  day  and  the  commencement,  &c.,  the  said 
days  and  times,  respectively,  being  other  days  and  times  than  the  first 
ten  days  of  each  month  within  that  period,  <(  wrongfully  and  injuriously 
diverted  and  turned  the  course  of  the  said  stream  and  watercourse,  and 
thereby,  on  each  of  the  said  days  and  times,  wholly  hindered  and  pre- 
vented the  water  thereof  from  running  and  flowing  in  its  proper  course 
and  channel,  and  in  the  direction  last  aforesaid,  as  of  right  it  ought  to 
have  run  and  flowed,  and  otherwise  would  have  run  and  flowed,  unto 
and  into  the  said  close  of  the  plaintiff,  for  the  watering  and  irrigation 
of  the  said  last-mentioned  close  ;  and  thereby,  on  the  several  days  and 
times  aforesaid,  wholly  deprived  the  plaintiff  of  the  use  and  benefit  of 
the  said  water  for  the  purpose  aforesaid." 

The  second  count  charged  that  defendant,  on  other  days,  &c.,  not 
being  any  of  the  first  ten  days,  &c.,  "  wrongfully  and  injuriously  so 
placed,  disposed,  and  kept  certain  fenders,  then  being  in  and  upon  the 
said  close  of  the  defendant,  and  in  and  upon  the  said  united  stream 
there,  that,  by  means  thereof,  the  water  of  the  *said  last-men- 
tioned stream  and  watercourse  was,  on  each  of  the  days  and 
times  last  aforesaid,  wholly  hindered  and  prevented  from  running  an  J 
flowing  in  its  proper  course  and  channel,  and  as  of  right  it  ought  tu 
have  done,  unto  and  into  the  said  close  of  the  plaintiff,  for  the  purpose 
aforesaid  :"  and  plaintiff,  during  all  the  time  last  aforesaid,  was  thereby 
wholly  deprived  of  the  use,  benefit,  and  enjoyment  of  the  said  water  foi 
the  watering  and  irrigating  of  his  close. 

Pleas :  1.  Not  guilty.     Issue  thereon. 
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2.  That  plaintiff  was  not  possessed  of  the  close.     Issue  therecm. 

3.  That  plaintiff  <<  was  not,  by  reason  of  the  possession  of  the  said 
close,  entitled  to  have  the  use  and  benefit  of  the  said  water,  in  manner," 
&c.     Issue  thereon. 

4.  That  the  said  united  stream  and  watercourse  did  not  run  and  flow, 
nor  ought  it  of  right  to  have,  &c.,  nor  ought  it  of  right  still,  &c.,  « in  the 
manner  and  at  the  times  in  the  said  declaration  described,  into  the  said 
close  of  the  plaintiff  in  the  declaration  mentioned,  for  the  purposes  in 
the  said  declaration  alleged,  in  manner,"  &c. :  conclusion  to  the  coun- 
try.    Issue  thereon. 

5.  Leave  and  license :  verification.  Replication :  De  injurift.  Issue 
thereon. 

6.  That,  <<  before  any  or  either  of  the  said  several  times  when,  &c., 
the  defendant  was  seised  in  his  demesne  as  of  fee  of  and  in  certain,  to 
wit,  four,  closes  of  land  on  the  bank  of,  and  next  adjoining  to,  the  said 
stream  and  watercourse  in  the  declaration  mentioned;  which  were 
higher  up  and  nearer  the  source  of  the  said  stream  and  watercourse  than 
the  said  close  of  the  plaintiff  in  the  declaration  mentioned  :  and  that  the 
defendant,  and  all  those  whose  estate  he  now  hath  in  the  said  closes  of 
*land,  have,  from  time  whereof,"  &c.,  «  been  used  and  accustomed  r^/>/>a 
of  right  to  have  and  enjoy,  and  the  defendant,  at  the  said  several  '- 
times,  when,  &c.,  ought  of  right  to  have  had  and  enjoyed,  and  the 
defendant  ought  of  right  now  to  have  and  enjoy,  the  benefit  and  advan- 
tage of  a  reasonable  quantity  of  the  water  of  the  said  stream  and  water- 
course for  the  irrigation  of  the  said  closes  of  the  defendant,  and  the  more 
beneficial  enjoyment  thereof,  as  to  the  said  closes  belonging  and  apper- 
taining, doing  no  unnecessary  damage  to  those  entitled  to  the  benefit 
and  advantage  of  the  water  of  the  said  stream  and  watercourse,  or  any 
part  thereof,  in  any  part  thereof,  or  to  any  other  person  or  persons 
whatsoever,  and  diverting  and  turning  only  such  reasonable  quantity  as 
aforesaid,  and  no  more  than  should  be  necessary  for  the  purpose  afore* 
said :  without  this,  that  the  said  stream  and  watercourse  in  the  declara- 
tion mentioned  ran  and  flowed,  and  of  right  ought  to  have,"  &c.,  <«  and 
still  of  right,"  &;c.,  <<in  the  manner  and  at  the  times  in  the  declaration 
described,  and  for  the  purposes  in  the  declaration  mentioned,  in  manner," 
&c. :  conclusion  to  the  country.     Issue  thereon. 

7.  Allegation  of  defendant's  seisin  of  four  closes,  as  in  plea  6,  and 
alleging  <<  that  the  defendant,  and  all  those  whose  estate  he  now  hath 
in  the  said  closes  of  land,  for  the  period  of  twenty  years  next  before  the 
commencement  of  this  suit,  enjoyed,  as  of  right  and  without  interruption, 
the  benefit  and  advantage  of  a  reasonable  quantity  of  the  water  of  the 
Baid  stream  and  watercourse,  for  the  irrigation  of  the  said  closes  of  the 
defendant,  for  the  more  beneficial  enjoyment  thereof,  as  to  the  said 
closes  belonging  and  appertaining,  and,  to  this  end  and  for  this  purpose, 

2m2 
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*({M1  ^  o^'^'^^OQ  required,  to  divert  and  ^turn  the  course  of  the  said 
^  stream  and  watercourse  in  the  parts  next  to  and  adjoining  the 
said  closes  of  the  defendant,  and  to  place,  dispose,  and  keep  fenders 
there,  and  in  and  upon  the  said  stream  there,  doing  no  unnecessary 
damage  to  those  entitled  to  the  benefit  and  advantage  of  the  water  of 
the  said  stream  or  any  part  thereof,  in  any  part  thereof,  or  to  any  other 
person  or  persons  whatsoever,  and  diverting  and  turning  only  such  rea* 
sonable  quantity  as  aforesaid,  and  no  more  than  should  be  necessary  for 
the  purpose  aforesaid/'  «  That,  before  and  at  the  said  several  times 
when,  &c.,  irrigation  was  necessary  for  the  said  closes,  and  that,  in 
exercise  of  his  said  right,  and  for  that  and  no  other  purpose,  he  did,  at 
the  said  several  times,  when,  &c.,  commit  the  said  several  acts  in  the 
declaration  mentioned,  doing  no  unnecessary  damage  to  the  plaintiff, 
and  diverting  and  turning  only  such  reasonable  quantity  as  aforesaid  of 
the  said  water,  and  only  so  much  thereof  as  was  necessary  for  the  pur- 
pose aforesaid :  as  he  lawfully,"  &c. :  verification.  Replication  :  Tra- 
verse of  the  enjoyment.     Issue  thereon. 

On  the  trial,  before  Martin,  B.,  at  the  Devonshire  Summer  Assizes, 
1852,  the  plaintiff  gave  in  evidence  an  agreement  under  seal,  dated 
80th  September,  1836,  between  Sylvanus  Fox,  of  the  one  part,  and' 
Edward  Fox,  the  said  Sylvanus  Fox,  Samuel  Fox,  Henry  Fox,  and 
Charles  Fox,  of  the  other  part.  Whereby  (amongst  other  things)  it  was 
recited  that  the  lowest  of  four  closes  called  Tanner's  Meadows  had  been 
conveyed  to  the  use  of  Sylvanus  Fox  in  fee  ;  and  it  was  agreed  «« that 
the  owners  or  owner,  for  the  time  being,"  of  the  First  Tanner's  Mea- 
dow, the  Second  Tanner's  Meadow,  and  the  Third  Tanner's  Meadow, 
*f>701  ^^  vhich  three  meadows  the  ^agreement  stated  that  the  said 
-'  Henry  Fox  was  then  owner  in  fee  simple,  «<  and  the  said  Sylva- 
nus Fox,  his  heirs,  appointees,  and  assigns,  shall  respectively  have  and 
enjoy  for  ever  hereafter  such  rights  and  benefits  as  hereinafter  express- 
ed :  that  is  to  say :  It  shall  and  may  be  lawful  to  and  for  the  owner  or 
owners  for  the  time  being  of  the  said  First,  Second,  and  Third  Tanner's 
Meadows,  now  belonging'  to  the  said  Henry  Fox,  to  have  and  use,  at  all 
times,  for  the  purpose  of  irrigating  his  said  two  meadows  above  described 
as  the  First  Tanner's  Meadow  and  the  Second  Tanner's  Meadow,  or  any 
part  thereof,  respectively,,  all  the  water  which  flows  through  the  said 
First  Tanner's  Meadow ;  and  also  to  have  and  use,  during  the  first  ten 
days  of  every  month,  for  the  purpose  of  irrigating  the  meadow  above 
described  as  the  Third  Tanner's  Meadow,  the  water  of  a  stream  which 
flows  into  and  at  the  South  Eastern  corner  of  the  said  Third  Tanner's 
Meadow,  including  the  water  of  a  warm  spring  which  rises  in  the  said 
Second  Tanner*s  Meadow  :  provided,  nevertheless,  that  at  all  other 
times  the  water  of  the  said  last-mentioned  stream  and  spring  shall 
respectively  be  under  the  control  and  at  the  disposal  of  the  said  Sylva- 
nus Fox,  his  heirs,  appointees,  or  assigns,  and  be  allowed  to  pass  and 
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flow  in  a  free  and  uninterrupted  course  towards  and  into  the  premises 
80  conveyed  to,  or  in  trust  for,  him  and  them  as  aforesaid,  through  a 
channel  about  twelve  cloth  yards  from  the  hedge  which  forms  the  south- 
ern boundary  of  the  said  Third  Tanner's  Meadow ;  and  that  the  owner 
or  owners  for  the  time  being  of  the  said  Second  and  Third  Tanner's 
Meadows  do  and  shall,  at  his  or  their  own  expense,  keep  such  channel 
and  spring  in  repair,  and  properly  scoured  or  cleaned  out,  as  often 


*a8  it  may  be  needful :  and,  in  case  such  owner  or  owners  shall 
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neglect  or  refuse  so  to  do,  the  said  Sylvanus  Fox,  his  heirs,  appointees, 
and  assigns,  shall  and  may  (on  giving  such  owner  or  owners  ten  days* 
previous  notice  in  writing)  enter  upon  the  said  last-mentioned  meadows, 
or  any  part  thereof,  and  cleanse  and  repair  the  said  channel  and  spring 
when  and  as  often  as  it  may  be  expedient." 

The  close  so  recited  to  have  been  conveyed  to  Sylvanus  Fox  was 
identified  with  the  Fourth  Tanner's  Meadow,  named  in  the  declaration ; 
and  the  Second  Tanner's  Meadow  and  Third  Tanner's  Meadow,  named 
in  the  agreement,  were  identified  with  the  closes  so  named  in  the  decla- 
ration. It  was  proved  that  the  plaintiff  was  owner  and  occupier  of  the 
Fourth  Tanner's  Meadow  by  conveyance  from  Sylvanus  Fox ;  and  that 
the  deftndant  was  owner  and  occupier  of  the  First,  Second,  and  Third 
Meadows  by  conveyance  from  Henry  Fox.  It  was  also  proved  that  the 
water  ran  along  the  channel  described  in  the  declaration,  as  stated, 
until  the  defendant  turned  it  in  the  manner  complained  of  in  the  breach. 
For  the  defendant,  it  was  insisted  that  the  water,  though  diverted  from 
a  part  of  the  channel,  was  restored  to  it  at  a  lower  spot,  so  that,  in 
effect,  the  plaintiff  had  the  full  use  of  the  water.  The  learned  Baron 
expressed  his  opinion  that  this  afforded  no  defence,  but  that  the  plain- 
tiff was  entitled  to  insist  upon  the  water  flowing  throughout  in  the 
channel  described ;  and  he  further  ruled  that  the  plaintiff  might  recover 
for  the  infringement  of  this  right  upon  the  declaration  framed  as  above. 
A  verdict  was  taken  for  plaintiff,  with  nominal  damages. 

*In  Michaelmas  term,  1852,  Kinglake^  Serjt.,  obtained  a  rule  r-i^r^p^c^ 
Nisi  for  a  new  trial  on  the  ground  of  misdirection.     In  last  '- 
term,(a) 

Crowder  and  Montagu  Smith  showed  cause ;  and  Kinglake^  Serjt.,  and 
Phinn  supported  the  rule.  It  is  considered  sufficient  to  refer  to  the 
judgment  of  the  Court.  Cur.  adv  vult. 

Coleridge,  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case  the  plaintiff,  occupying  Fourth  Tanner's  Meadow,  com- 
piained  that  the  defendant  had  diverted  the  channel  of  a  watercourse 
in  Third  Tanner's  Meadow.  And,  in  support  of  his  case,  he  relied  upon 
a  deed  between  Svlvanus  Fox,  owner  of  Fourth  Tanner's  Meadow,  and 

(a)  Monday,  faonary  31it    Before  Lord  Campbell,  C.  J.,  Colbbidom,  Wiqbtmait,  und 
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Edward  Fox  and  others,  owners  (a)  of  First,  Second,  and  Third  Tan- 
ner's Meadows,  whereby  it  is  stipulated  that  Edward  Fox  and  the  others 
should  have  the  use  of  a  certain  stream  of  water  for  irrigation  for  ten 
days  in  every  month,  and  that  at  all  other  times  the  same  stream  should 
be  under  the  control  of  Sylvanus  Fox  and  his  assigns,  and  should  flow 
in  a  free  and  uninterrupted  course,  through  a  channel  therein  particu- 
larly described,  into  Fourth  Tanner's  Meadow ;  with  an  undertaking 
that  the  owners  of  First,  Second,  and  Third  Tanner's  Meadows  should 
cleanse  the  channel,  and  with  ^liberty  to  Sylvanus  Fox  and  his 
assigns  to  do  so  on  their  default. 

This  deed,  in  our  judgment,  operates  as  a  grant  of  the  easement  of 
the  watercourse  therein  described:  and,  inasmuch  as  the  channel  is 
specified,  with  a  right  to  enter  and  cleanse  that  channel,  we  are  of 
opinion,  that  Sylvanus  Fox,  and  those  claiming  under  him,  acquired  a 
right  in  respect  of  that  channel;  and  that  a  change  of  the  channel 
would  be  an  injury  to  this  right.  And,  as  the  plaintiff  claimed  under 
Sylvanus  Fox,  and  the  defendant,  claiming  under  the  owners  of  First, 
Second,  and  Third  Tanner's  Meadows,  had  diverted  the  stream  from  the 
specified  channel,  though  without  damage  to  the  plaintiff,  we  think  there 
was  a  cause  of  action  for  injury  to  the  right.  * 

Our  judgment  is  founded  on  the  effect  of  the  deed  which  governs  the 
rights  of  the  present  parties :  and,  in  so  deciding,  we  do  not  intend  at 
all  to  limit  the  salutary  principle  laid  down  in  Embrey  v.  Owen,  6  Exch. 
853,t  to  the  effect  that  the  superior  riparian  proprietors  may  use  the 
stream  for  all  reasonable  purposes  while  in  their  land,  provided  they 
send  it  on,  without  material  diminution  or  alteration,  to  inferior  pro- 
prietors. 

It  was  further  objected  that,  if  such  was  the  case,  the  plaintiff  could 
not  recover  for  it  under  the  present  declaration,  claiming  the  right  by 
reason  of  possession,  without  mentioning  or  referring  to  the  deed. 
But  this  objection  we  think  untenable.  If  the  easement  was  granted 
to  the  owners  of  Fourth  Tanner's  Meadow,  we  think  the  precedents  are 
*f\7dr[  ^^^^^  ^^^^  ^^  ™^7  ^®  described  *in  a  declaration  as  an  easement 


^674] 


to  which  the  plaintiff  is  entitled  by  reason  of  his  possession  of 


that  meadow.     Therefore  the  rule  will  be  discharged. 

Rule  discharged. 

(a)  The  intereits  of  Edward,  Samuel,  and  Charlei,  In  the  8oU,  appeared  to  hare  detennined 
before  the  ezeettiion  of  the  agreement 


LEVERICK  V.  MERCER.    Feb.  6. 

This  case  will  be  found  reported  in  14  Q.  B.  759  (E.  C.  L.  R. 
vol.  68). 
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WILTSHEAR  v.  THOMAS  COTTRELL.    Feb.  6. 

Tnuteef,  seiged,  under  a  deviM  in  fee  of  a  fann,  leased  to  defendant,  one  of  themselves,  for  a 
term,  and  afterwards,  in  the  character  of  tnutees  only,  conveyed  the  land  to  plaintiff  in  fee, 
with  all  fiztares :  Held  that  defendant,  being  a  party  to  the  conveyance,  oonld  not,  after  the 
conveyance,  under  the  general  law  or  the  custom  of  the  country,  remove,  at  the  expiration 
of  his  term,  farm  machinery  annexed  to  the  land. 

Aod  that  he  was  therefore  liable  to  plaintiff,  who  had  demised  to  M.,  in  case  for  injury  to  the 
reversion,  for  removing  staddles  built  into  the  land  for  the  purposes  of  supporting  ricks,  and  a 
threshing  maehine  attached  by  bolts  and  screws  to  pillars  fixed  in  the  land,  assuming  that 
he  might  have  removed  them  if  they  had  been  placed  there  by  himself  and  he  had  not  joined 
in  the  conveyance. 

That  a  granary,  rc^sting  by  its  mere  weight  on  staddles  built  into  the  land,  was  a  chattel,  and 
would  not  be  a  fixture,  in  the  ordinary  sense  of  the  word,  though  it  might  pass  by  that 
word  if,  from  the  rest  of  the  conveyance,  an  intention  appeared  of  comprehending  farm 
nsehinery  in  generaL  But  that,  even  then,  plaintiff  could  not  reoover  against  defendant  for 
carrying  it  away,  either  as  for  an  i^jary  to  the  reversion  in  the  land,  the  chattel  not  being 
part  of  such  reversion,  or  in  trover,  M.  being  entitled  to  the  exclusive  possession  of  the 
chattel. 

Casb.  The  first  count  stated  that,  before  and  at  the  times  of  the 
committing,  &c.,  divers,  to  wit,  four,  closes,  with  the  appurtenances, 
situated,  &c.,  were  respectively  in  the  possession  and  occupation  of 
James  May,  as  tenant  thereof  respectively  to  plaintiff,  the  *rever-  r^/j^R 
sion  of  and  in  the  same  closes  respectively  then  and  still  belong-  '- 
ing  to  plaintiff:  yet,  defendant,  well  knowing,  &c.,  but  contriving,  &;c., 
to  injure,  &;c.,  plaintiff,  in  his  reversionary  estate  and  interest  of  and 
in  the  said  closes,  with  the  appurtenances  respectively,  whilst  plaintiff 
was  so  interested  therein,  to  wit,  on  Ist  May,  1852,  and  on  divers  other 
days  and  times,  between  that  day  and  the  commencement  of  this  suit, 
wrongfully  and  unjustly,  and  without  the  leave  or  license,  and  against 
the  will  of  plaintiff,  broke,  pulled  down,  and  destroyed,  and  removed 
and  carried  away,  a  certain  building,  called  and  known  by  the  name  of 
the  granary,  then  being  in  and  upon  one  of  the  said  closes,  and  affixed 
thereto,  and  forming  and  being  part  thereof;  and  then  broke  and  threw 
down  divers,  to  wit,  1000,  bricks,  and  divers,  to  wit,  1000,  pieces  of 
wood,  and  divers,  to  wit,  1000,  slates,  and  divers,  to  wit,  1000,  tiles, 
of  and  belonging  to  the  granary,  and  with  which  the  granary  was  then 
and  there  built,  and  then  being  of  great  value,  to  wit,  50Z. ;  and  also 
then  broke,  pulled  down,  and  destroyed,  and  removed  and  carried  away, 
divers,  to  wit,  50,  rick-staddles,  and  divers,  to  wit,  50,  rick-stones,  of 
great  value,  to  wit,  20Z.,  then  being  in  and  upon  another  of  the  said 
closes,  and  affixed  thereto,  and  forming  and  being  part  thereof;  and 
also  then  broke  and  pulled  down,  and  removed  and  carried  away, 
divers,  to  wit,  2,  threshing-machines,  and  2  other  machines,  of  great 
value,  to  wit,  lOOZ.,  then  affixed  to,  and  forming,  and  being  part  of 
another  of  the  said  closes;  and  also  then  dug  up  and  pulled  down, 
removed  and  carried  away,  divers,  to  wit,  10,  posts,  of  great  value,  to 

YOL.  I.— 68  B.  A  B. 
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wit,  lOL,  then  affixed  to,  and  forming,  and  being  part  of  another  of  the 
said  closes :  whereby,  and  bj  reason  of  which  said  several  premises, 
*f\7f\l  P^^^^^^  ^^  ^been  and  is  greatly  injured,  &c.,  in  his  said  rever- 
-*  sionary  estate  and  interest  of  and  in  the  said  closes  and  pre- 
mises, with  the  appurtenances,  respectively,  so  in  the  possession  and 
occupation  of  the  said  James  May,  as  tenant  thereof  to  the  plaintiff,  as 
aforesud. 

Second  count.  Trover  for  threshing-machines,  other  machines,  posts, 
loads  of  tiles,  bricks,  pieces  of  wood,  slates,  rick-staddles,  and  rick- 
stones. 

Pleas :  1.  Not  guilty.    Issue  thereon. 

2.  To  first  count :  That  the  closes  in  the  first  count  mentioned  were 
not,  nor  were  any  or  either  of  them,  or  any  part  thereof,  at  the  times 
when,  &c.,  in  the  first  count  mentioned,  in  the  possesion  and  occnpa- 
tion  of  James  May,  as  tenant  thereof  respectively  to  plaintiff,  in  man- 
ner, &c. :  conclusion  to  the  contrary.     Issue  thereon. 

8.  To  second  count :  That  plaintiff  was  not,  at  the  said  time  when, 
&c.,  in  the  second  count  mentioned,  possessed  of  the  said  goods,  &c.,  or 
any,  &c.,  as  of  hi^  own  property,  in  manner,  &c. :  conclusion  to  tbe 
country.     Issue  thereon. 

On  the  trial,  at  the  Oxfordshire  Summer  Assizes,  1852,  before  Wil- 
liams, J.,  it  appeared  that  the  defendant,  during  the  latter  part  of 
May,  1852,  had  carried  off  from  the  premises  in  question  certain  stad- 
dles,  a  threshing-machine,  and  a  granary.  The  staddles  were  erections 
for  the  support  of  a  rick;  they  were  stone  pillars,  mortared  into  a 
foundation  of  brick  and  mortar,  which  was  let  into  the  earth ;  stone 
caps  were  mortared  on  to  them  at  the  tops ;  and  on  these  the  ricb 
rested.  The  threshing-machine  was  placed  inside  one  of  the  barns  (the 
machinery  for  the  horse  being  on  the  outside),  and  there  fixed  by  screws 
and  bolts  to  four  posts  which  were  let  into  the  earth.  The  granar; 
consisted  of  a  wooden  shed,  tiled  over ;  it  rested  by  its  mere  weight 
^r.fTf^'i  upon  a  wooden  frame,  which  ^rested  upon  staddles  constructed 
^  like  the  staddles  first  described.  All  these  articles  had  been 
erected  or  maintained  upon  the  land  in  question  by  Thomas  Gottrell, 
the  defendant's  father,  who  at  that  time  was  in  occupation,  and  who 
died  seised  in  fee  in  June,  1842. 

Thomas  Gottrell,  the  father,  devised  the  premises,  by  the  words,  all 
that  his  <«  messuage  or  tenement,  farm,  lands,  and  hereditaments,  called 
Kingwood  Farm,  situate,^*  &c.,  and  then  in  his  own  occupation,  «<with 
the  rights,  members,  and  appurtenances  thereto  belonging,"  unto  and  to 
the  use  of  his  sons  Thomas  (the  defendant),  Henry,  and  George,  and  his 
brother-in-law  Thomas  Challis :  Upon  trust,  during  the  minorities  of 
his  sons  William  and  Edward,  to  apply  the  rents  for  their  benefit ;  and, 
on  Edward  attaining  twenty-one,  to  sell  the  hereditaments  by  public 
auction  or  private  contract,  at  such  time,  &c.,  and  subject  to  such  con- 
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ditions,  frc,  as  the  said  trustees  should  think  proper,  with  power  to 
convey  to  a  purchaser.  By  a  codicil  he  appointed  his  son  John  to  be 
a  joint  trustee  and  executor. 

After  the  death  of  Thomas  Gottrell,  the  father,  the  defendant  was 
let  into  possession  of  the  farm  under  a  written  demise  from  himself  and 
his  co-trustees,  for  a  term  which  expired  at  Michaelmas,  1851.  By  this 
demise  there  was  granted  to  him  the  use  of  the  barns,  and  conyenient 
stable  and  house  and  yard  room,  for  his  men,  horses,  and  cattle,  for  the 
purpose  of  clearing  off  the  last  year's  crop,  until  the  1st  day  of  June 
next  after  the  expiration  of  the  tenancy. 

The  sons  William  and  Edward  having  attained  their  majority,  Tho- 
mas Cottrell  (the  defendant),  Henry  Gottrell,  George  Gottrell,  and  John 
Cottrell  (Thomas  Challis  being  dead),  having  first  unsuccessfully 
attempted  to  effect  a  *sale  by  public  auction,  agreed  to  sell  to  the  r4cc7Q 
plaintiff;  and  he,  after  the  execution  of  the  agreement,  demised  '- 
for  a  term  to  James  May,  who  entered  into  possession  in  January,  1852. 
In  pursuance  of  this  agreement,  the  surviving  trustees  afterwards  con- 
veyed the  property  to  plaintiff  in  fee,  by  indenture  of  25th  March, 
1852,  between  defendant,  Henry,  George,  and  John  Cottrell,  « sur- 
viving devisees  in  trust  named  in  the  last  will  and  testament  of  Thomas 
Cottrell,"  <<  and  the  codicil  thereto,"  of  the  first  part,  Elizabeth  Cot- 
trell, widow  of  the  devisor,  of  the  second  part,  William  and  Edward 
Gottrell,  the  sons,  of  the  third  part,  James  Wiltshear  (plaintiff), 
of  the  fourth  part,  and  John  May,  of  the  fifth  part.  The  indenture 
recited  the  will,  the  devisor's  death,  the  proof  of  the  will,  the  death  of 
Challis,  that  defendant  was  the  devisor's  eldest  son  and  heir  at  law, 
and  that  William  and  Edward  had  attained  their  majorities,  that  Elisa- 
beth became  party  for  the  purpose  of  releasing  her  dower,  and  William 
and  Edward  for  the  purpose  of  testifying  their  consent.  And  it  was 
witnessed  that,  in  pursuance  of  the  power  contained  in  the  will,  and  in 
consideration  of  8100Z.  paid  by  defendant  to  the  surviving  trustees, 
Thomas  Gottrell,  Henry  Cottrell,  George  Cottrell,  and  John  Gottrell, 
<<  According  to  their  estate  and  interest  as  such  surviving  trustees,  as 
aforesaid,"  and  Thomas  Gottrell,  «  as  such  heir  at  law,"  did,  and  each 
of  them  did,  grant,  release,  convey,  and  confirm,  and  Elizabeth  Cottrell 
confirmed,  unto  James  Wiltshear,  and  his  heirs  for  ever,  «  all  that  mes- 
suage, or  tenement,  or  farm-house,  with  the  bams,  stables,  and  other 
appurtenances  to  the  same,  belonging,  situate,  standing,  and  being  at  or 
near  Kingwood,"  &c.,  «and  also  all  and  singular  the  several  closes,  pieces, 
and  parcels  of  arable  land  to  the  said  messuage  or  tenement  belonging  and 
♦hereinafter  particularly  mentioned,  that  is  to  say,"  &c.  (setting 


them  out).     <<A11  which  said  hereditaments  and  premises  are 
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situate,"  &c.,  <«  and  were  sometime  since  in  the  possession  or  occupation 
of,"  &c.,  <<  afterwards  of  Thomas  Cottrell,  the  father  of  the  said  Thomas 
Cottrell  the  testator,  and  then  of  the  said  Thomas  Cottrell  the  testator, 
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and  afterwards  of  the  said  Thomas  Cottrell"  (defendant).  All  which 
farm,  lands,  hereditaments,  and  premises,  thereinbefore  described,  and 
intended  to  be  thereby  granted,  released,  and  conveyed,  were  more  par- 
ticularly known  by  the  description  contained  in  the  Schedule  thereun- 
der written ;  and  the  site  thereof  was  more  particularly  shown  in  the 
plan  drawn  in,  and  forming  part  of,  the  said  Schedule ;  and  were  then 
in  the  occupation  of  James  May.  And  all  other  (if  any)  hereditaments 
and  premises  so  as  afift'esaid  devised  by  Thomas  Cottrell  the  testator 
to  the  said  parties  thereto  of  the  first  part,  by  the  description  of  all 
that  his  messuage  or  tenement,  farm,  lands,  and  hereditaments,  called 
Kingwood  Farm,  situate  and  being  in,  &c. ;  and  then  in  his  own  occa- 
pation  :  with  the  rights,  members,  and  appurtenances  thereunto  belong- 
ing ;  « and  all  fixtures,  trees,  hedges,  ditches,  fences,  pales,  rails, 
waters,  watercourses,  profits,  commons  and  commonable  rights,  advan- 
tages, emoluments,  easements  and  appurtenances  whatsoever,  corporeal 
and  incorporeal,  to  the  same  farm,  lands,  hereditaments,  and  premises 
now  or  at  any  time  heretofore  belonging  or  in  anywise  appertaining;" 
and  the  reversion  and  reversions,  remainder  and  remainders,  thereof 
yearly,  and  other  rents  and  profits  arising  therefrom,  and  all  the  estate, 
right,  title,  interest,  use,  trust,  inheritance,  property,  possession,  benefit, 
^^o/v-i  claim,  and  demand  whatsoever  at  law  and  in  equity,  of  Thomas 
^  *Cottrell  (defendant),  Henry,  George,  John,  Elizabeth,  William, 
and  Edward  Cottrell,  respectively,  into  and  upon  the  said  farm,  lands, 
hereditaments,  and  premises,  thereby  granted,  released,  and  conveyed, 
or  intended  so  to  be,  &c.  To  hold  the  said  farm,  lands,  hereditaments, 
and  premises  thereinbefore  described,  and  all  other  the  premises  thereby 
granted,  released,  and  conveyed,  or  intended  so  to  be,  with  their  appur- 
tenances, unto  the  said  James  Wiltshear  and  his  heirs  for  ever,  to  the 
uses  thereinafter  declared. 

The  Schedule  referred  to  in  the  indenture  specified :  <<  A  freehold 
estate,  comprising  a  recently  erected  farm-house,  two  barns,  two  cart- 
sheds,  stabling  for  nine  horses,  double  shed,  with  walled  yard,  piggery 
and  poultry  house,  rick  and  farm  yards,  garden  and  orchard,  well  stocked 
with  fruit  trees,  together  with  112  a.  2  r.  26  P.  of  well  cultivated  arable 
and  pasture  land,  subdivided  into  convenient  enclosures  as  follows. 

No.  on  plan.  Description.  Cnltnre.  ▲.     s.    ?• 

1.  Dwelling  house,  yards,  garden, 

orchard,  farm-buildings  Homestead  12   3 

2.  Meadow  Close  Pasture  4  8  28" 
with  ten  more  items.  It  was  agreed  that  none  of  the  articles  taken 
away  by  the  defendant  were  specifically  mentioned  in  the  schedule: 
but  it  was  insisted,  for  the  plaintiff,  that  they  came  within  some  or  one 
of  the  general  terms.  In  the  plan,  the  place  where  the  granary  stood 
was  indicated  by  a  red  mark. 

The  defendant  had  finished  carrying  off  his  crops  before  the  end  of 
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May  1852,  and  had  made  the  remoyal  almost  immediately  after,  in  the 
same  month.  It  was  admitted  that  he  had  done  no  more  injury  to  the 
soil,  or  the  erections  let  into  it,  than  was  necessary  for  '^'the  r^/>o^ 
removal  of  the  articles  which  were  the  subject  of  the  action.  On  '- 
the  part  of  the  defendant,  evidence  was  given  to  show  that,  by  the 
custom  of  the  country,  an  outgoing  tenant  had  the  right  to  remove 
such  things  at  the  expiration  of  his  tenancy  :  and  it  was  further  con- 
tended that  he  was  entitled  to  do  io  by  the  general  law  of  the  land. 
For  the  plaintiff  this  was  denied :  and  it  was  contended,  further,  that, 
even  if  this  were  so,  the  language  of  the  conveyance  took  away  the 
right.  A  verdict  was  taken  for  the  plaintiff  for  SOZ.,  the  parties  agree- 
ing that  the  staddles  and  threshing  machine  should  be  estimated  at  102., 
and  the  granary  at  202. :  and  leave  was  reserved  to  move  as  after 
mentioned. 

In  Michaelmas  term,  1852,  Keating  obtained  a  rule  Nisi  for  entering 
a  verdict  for  the  defendant,  or  for  reducing  the  amount  of  damages  as 
the  Court  should  direct.     In  last  term,(a) 

Whateley  and  Phipmm  showed  cause. — ^Even  as  outgoing  tenant,  the 
defendant  could  not  have  removed  any  tenant's  fixtures  except  such  as 
he  had  put  up  himself;  whereas  all  the  articles  in  question  were  put 
up  by  the  original  owner  of  the  fee.  But,  further,  all  fixtures  passed 
under  the  deed  of  25th  March,  1852,  to  which  the  defendant  was  party. 
It  is  therefore  not  material,  in  the  case  of  any  article  which  can  be 
shown  to  be  a  fixture,  to  consider  whether  it  is  such  as  the  defendant, 
had  he  been  merely  an  outgoing  tenant,  would  have  been  entitled  to 
remove.  Whatever  is  inseparably  annexed  to  the  freehold  passes  a 
fortiori.  First :  the  staddles  are  built  into  the  land :  *it  seems  r^^ctQcp 
therefore  that  they  are  not  even  fixtures  removable  by  an  out-  *■ 
going  tenant.  Secondly :  the  threshing  machine,  being  connected  by 
bolts  and  screws  with  the  posts  which  are  inserted  in  the  soil,  might 
perhaps  be  removable  by  an  outgoing  tenant.  But  it  is  not  the  less  a 
fixture.  Indeed,  the  character  of  fixture  appears  to  belong  emphati- 
cally to  that  which  the  tenant  has  a  right  to  remove :  Parke,  B.,  in 
Mackintosh  v.  Trotter,  8  M.  &  W.  184,  186,t  explaining  a  sale  of  fix- 
tures by  an  outgoing  to  an  incoming  tenant,  said :  «  He  sells  the  right 
to  remove,  which  is  described  under  the  i^orA  fixtures.*'  When  chattels 
are  ^<  fixed  to  the  freehold  by  a  tenant,  they  become  part  of  it,  subject 
to  the  tenant's  right  to  separate  them  during  the  term,  and  thus  recon- 
vert them  into  goods  and  chattels ;"  Hallen  v.  Runder,  1  G.  M.  &  R. 
266,  275.t  That  which  is  absolutely  irremovable,  as  bricks  and  mortar, 
is  never  called  a  fixture.  [Lord  Campbell,  C.  J. — I  do  not  know  that 
^'fixture"  is  a  legal  term  at  all:  it  is  not  in  Termes  de  la  Ley.] 
Thirdly,  the  granary,  inasmuch  as  it  rests  by  mere  weight  on  the 

(a)  Janauy  IStb,  1853.    Before  Lord  Campbell,  C.  J.,  ColbridoIj  Wiohtmah,  and  Cbokp- 
voi^  Ja. 
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wooden  frame  which  rests  on  the  caps,  appears  to  be  a  chattel,  accord- 
ing to  the  authorities ;  Rex  v.  Otley,  1  B.  &  Ad.  161  (E.  G.  L.  R.  vol. 
20),  Wansbrough  v.  Maton,  4  A.  &  E.  884  (E.  G.  L.  R.  vol.  81).  Bat 
it  might  nerertheless  be  a  fixture  in  the  sense  of  that  word  which  seems 
to  be  adopted  by  the  deed.  At  any  rate,  it  passed  by  the  words  in  the 
body  of  the  deed,  « messuage,  or  tenement,  or  farmhouse,  with  the 
barns,  stables,  and  other  appurtenances  to  the  same  belonging,"  and 
by  the  description  in  the  schedule,  which  includes  «<  farm-buildings ;" 
these  terms  clearly  comprehend  all  agricultural  building,  whether 

*fiftai  ^^^^  *^  ^^®  ^^^^  ^'  ^^^'  ^^^'  further,  the  site  of  the  ♦granary 
-'  is  marked  on  the  plan.(ei)  It  will  be  said  that  the  taking  of  the 
chattel,  even  if  it  passed  by  the  conyeyance,  is  not  an  injury  to  the 
reversionary  estate  in  the  land.  But  the  plaintiff*  may  recover  on  the 
count  in  trover :  his  tenant  indeed,  while  the  chattel  remained  on  the 
land,  was  entitled  to  the  use  of  the  chattel ;  but,  the  property  being 
in  the  plaintiff,  he  may  recover  for  it  in  trover  as  soon  as  it  is  severed. 
[GoLBRiDGB,  J. — Can  he  do  so  before  the  expiration  of  the  term  ?  Is 
not  Gordon  v.  Harper,  7  Term  Rep.  9,  an  authority  against  that?] 
That  was  the  case  of  mere  furniture,  which  was  demised :  the  present 
case  is  more  like  that  of  a  branch  severed  from  a  tree  on  demised  pre- 
mises. [Coleridge,  J. — The  tenant  has  no  right  at  all  to  the  posses- 
sion of  a  severed  branch.]  There  is  no  inconsistency  in  supposing  that 
both  the  owner  and  the  party  entitled  to  immediate  possession  maj 
maintain  the  action :  a  double  right  like  this  exists  in  cases  of  bail- 
ment, as  to  a  carrier.  In  Farrant  v.  Thompson,  5  B.  &  Aid.  826  (E. 
G.  L.  R.  vol.  7),  machinery  in  a  mill  was  demised,  with  the  mill,  to  a 
tenant  who  severed  it ;  and  it  was  afterwards  seized  under  a  fi.  fa. ;  and 
it  was  held  that  the  landlord  might  recover  for  it  in  trover  during  the 
term.  The  cases  are  collected  in  note  (1)  to  Wilbraham  v.  Snow,  2 
Wms.  Saund.  47  b — 47  e.  [Goleridgb,  J. — The  goods  in  Farrant  t, 
*fi841  ^^^^P^^i^  *were  parcel  of  the  inheritance,  and  had  been  severed 
-'  by  the  wrongful  act  of  the  tenant  to  whom  they  had  been  de- 
mised; and  in  the  judgments  these  circumstances  are  relied  upon.] 
The  granary  here  was  sold  as  part  of  the  freehold :  and  the  defendant 
has  tortiously  removed  it,  claiming  to  act  as  .tenant. 

Keating  and  ff.  J.  ffodgsanj  contri. — The  language  of  the  deed, 
when  taken  altogether,  leads  to  the  inference  that  by  « fixtures"  are 
meant,  not  things  removable,  but  things  which  are  inseparably  part  of 


(a)  It  WM  also  urged  that  the  defi»iidaDt  was  eeloppod  from  denying  thai  the  gnamry  pined 
by  the  eoDTeyanoe,  by  the  faot  that^  at  the  Hme  of  the  purohaM,  he  had  gone  over  the  lead 
with  the  plaintiff's  agent,  and  had  indicated  the  granary  as  part  of  the  proper^  pnrchaMd; 
and  Piokard  v.  Sean,  S  A.  A  E.  469  (E.  C.  L.  R.  toI.  SS),  and  Gregg  v.  WeU%  10  A.  A  S.  90 
(E.  C.  L.  R.  ToL  37),  were  referred  to.  But  it  was  answered  that  the  defendant  at  the  trH 
had  offered  other  evidence  of  what  took  place  on  the  occasion,  which  had  been  ol^ected  to  on 
the  part  of  the  plaintiff,  and  withdrawn :  and  this  point  was  not  fturther  noticed  in  the  argvsMat 
or  judgment 
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the  inheritance^  like  the  trees  and  hedges,  which  are  mentioned  in  the 
same  list.  The  plan  is  referred  to  in  the  deed  only  as  showing  « the 
site"  of  the  «(farm  lands,  hereditaments,  and  premises."  But,  if  these 
articles  did  pass  bj  the  conveyance  under  the  word  « fixtures,"  they 
have  since  been  severed,  and  cease ^to  be  part  of  the  realty;  and,  ac- 
cording to  Gordon  v.  Harper,  7  T.  R.  9,  the  proper  party  to  sue  for  the 
chattel  is  the  tenant  who  is  entitled  to  the  exclusive  enjoyment.  The 
authorities  as  to  the  removability  of  fixtures  in  general  are  collected  in 
Amos  and  Ferard's  Treatise  on  the  Law  of  Fixtures,  Part  I.  ch.  2,  s. 
2,  and  in  Mr.  Smith's  note  (a)  to  Elwes  v.  Maw,  8  East,  88.  The  test 
as  to  articles  being  part  of  the  freehold  was  lately  much  discussed  in 
Hellawell  v.  Eastwood,  6  Exch.  295,  812,t  where  Parke,  B.,  in  deli- 
vering the  judgment  of  the  Court,  laid  down,  as  one  test,  <<  the  object 
and  purpose  of  the  annexation,  whether  it  was  for  the  permanent  and 
substantial  improvement  of  the  dwelling,  in  the  language  of  the  civil 
law,  perpetui  usds  causft,  or  in  that  of  *the  Tearbook,(i)  pour 
un  profit  del  inheritance,  or  merely  for  a  temporary  purpose,  or 
the  more  complete  enjoyment  and  use  ofita$a  chatteV*  Accordingly, 
in  that  case  it  was  held  that  the  landlord  might  distrain  spinning 
mules  fixed  into  the  house.  Now,  as  to  all  the  articles  in  question,  the 
object  of  the  annexation  has  clearly  been  the  more  convenient  use  of 
that  which  has  been  annexed,  not  the  improvement  of  the  land  to  vhich 
it  has  been  annexed.  Penton  v.  Robart,  2  East,  88,  Davis  v.  Jones,  2 
B.  k  Aid.  165,  and  Foley  v.  Addenbrooke,  18  M.  &  W.  174,t  show  that 
the  outgoing  tenant  may  remove  machines  fixed  to  the  freehold,  pro- 
vided he  do  no  more  damage  to  the  freehold  than  is  necessary  for  the 
purpose  of  removing.  Such  removals  may  also  be  justified  under  the 
custom  of  the  country ;  Culling  v.  Tufnal,  Bui.  N.  P.  84,  11  Yin.  Abr. 
154,  Exeeutcrn  (U)  pi.  74.  It  appears  to  be  admitted  that  the  granary 
is  a  mere  chattel,  and  that  it  is  not  specified  in  the  deed  or  schedule. 
It  therefore  would  no  more  pass  by  the  deed  than  the  horses  or  cows 
on  the  farm.  But  whether  it  passed  or  not,  it  could  not  be  recovered 
for  m  this  action :  the  chattel  is  not  part  of  the  reversionary  estate  in 
the  land,  so  as  to  come  within  the  first  count ;  nor  has  the  reversioner 
any  right  to  the  possession,  so  as  to  support  the  count  in  trover.  Far- 
rant  V.  Thompson,  5  B.  &  Aid.  826  (E.  C.  L.  R.  vol.  7),  is  inapplicable : 
the  right  of  the  tenant  in  possession  was  there  defeated  by  his  own 
wrongful  act :  here  the  act  in  question  is  that  of  the  outgoing  tenant, 
and,  if  tortious,  does  not  determine  the  interest  of  the  tenant.  May. 
The  authorities  on  this  point  are  collected  in  Amos  and  Ferard,  ri^ctQa 
223,  4  (2d  ed.).  Part  I.  ch.  5.  But,  further,  ^the  deed  of  25th  ^ 
March,  1852,  does  not  defeat  the  claim  of  the  defendant  as  outgoing 
tenant.     He  held  as  tenant,  under  the  demise  from  himself  and  his  co- 

(a)  3  Smith's  Lea.  C.  114 

(6)  Mioh.  20  H.  7,  foL  13  B.  pL  S4. 
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trustees,  and,  under  the  terms  of  the  demise,  was  entitled  to  use  the 
agricultural  erections  on  the  ground,  till  his  crop  was  cleared  off.  In 
respect,  therefore,  of  the  use  of  all  the  farming  machinery,  his  interest 
extended  beyond  the  date  of  the  removal.  Now,  in  the  deed  of  25th 
March,  1852,  he  is  a  party  only  as  one  of  the  surviving  trustees ;  and 
he  conveys  only  according  to  his  estate  and  interest  as  such  surviving 
trustee,  and  as  heir-at-law,  words  evidently  introduced  for  the  express 
purpose  of  reserving  his  interest  as  lessee.  If  he  was  tenant  in  posses- 
sion, May  was  not,  and  then  the  defendant  must  succeed  on  the  second 
issue :  but,  if  May  was  tenant,  the  defendant  was  a  stranger,  and  Far- 
rant  V.  Thompson,  5  B.  &  Aid.  826  (E.  G.  L.  R.  vol.  7),  is  inapplicable. 

Our,  adv.  vulL 

Coleridge,  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  for  an  injury  to  the  reversionary  estate  of  the 
plaintiff,  in  premises  occupied  by  a  tenant  of  the  name  of  James  May, 
by  removing  some  staddles,  a  threshing  machine,  and  a  granary.  There 
was  also  a  count  in  trover.  The  defendant  pleaded :  first.  Not  guilty : 
secondly,  to  the  first  count,  that  the  closes  were  not  in  the  occupation 
of  the  tenant,  the  reversion  belonging  to  plaintiff:  and,  thirdly,  to  the 
count  in  trover,  a  denial  of  the  possession. 

It  appeared  that  the  plaintiff  had  purchased  the  premises  in  question 
"^^871  ^^^^  ^^^  devisees  in  trust  of  one  ^Thomas  Cottrell,  deceased, 
-'  the  father  of  the  defendant :  and  the  premises  had  been  con- 
veyed to  the  plaintiff  by  a  deed,  dated  25th  March,  1852,  to  which  the 
defendant  was  a  party  as  one  of  the  devisees.  The  plaintiff  demised 
the  premises  to  May  immediately  after  the  conveyance :  and  the  defend- 
ant had  removed  the  staddles,  threshing  machine,  and  granary  from  the 
premises  after  the  demise  to  May.  The  defendant  had  been  in  the 
occupation  of  tlfe  farm  at  the  time  of  the  conveyance ;  and  an  attempt 
was  made  to  set  up  a  right  to  remove  by  him  as  outgoing  tenant ;  and 
some  evidence  of  a  custom  to  remove  such  articles  was  given.  This 
claim  on  the  defendant's  part  appeared,  however,  to  be  entirely  without 
foundation.  The  deed,  which  the  defendant  had  executed  as  a  convey- 
ing party,  conveyed  the  land  and  M.  fixtures:  and  it  appeared  that  the 
erections  had  been  put  on  the  land  by  the  defendant's  father,  who  had 
subsequently  become  owner  in  fee,  and  under  whose  will  the  title  had 
come  to  the  defendant.  The  defendant,  therefore,  clearly  could  not  set 
up  any  right  to  remove  any  of  the  articles  as  fixtures  removable  by  an 
agricultural  tenant.  The  land,  and  everything  attached  to  the  land, 
passed  by  the  deed :  and  there  was  no  tenant-right  to  remove  any  of 
the  articles  in  question. 

The  real  question  in  the  cause  therefore  was,  whether  all  or  any  of  the 
articles  in  question  passed  by  the  conveyance.  This  must  be  determined 
by  reference  to  the  words  of  the  conveyance,  and  the  nature  of  the 
respective  articles.     The  words  used  in  the  conveyance  are  prim&  facie 
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applicable  to  real  property  only.  They  convey  <<all  that  messuage  or 
tenement,  or  farm  house,  with  the  bams,  stables,  and  other  appur- 
tenances to  the  '^'same  belonging,"  <«  and  also  and  singular  the  r:^/*^^ 
several  closes,"  which  are  afterwards  enumerated,  «all  which  '- 
farm  lands,  hereditaments,  and  premises,  thereinbefore  described," 
«<were  more  particularly  known  by  the  description  contained  in  the 
schedule"  to  the  deed  annexed,  «  and  the  site  thereof  was  more  parti- 
cularly shown  in  the  plan"  on  the  deed ;  <<  with  the  rights,  members,  tfnd 
appurtenances  thereunto  belonging,"  <<  and  all  fixtures^  trees,  hedges, 
ditches,  fences,"  &c. 

The  staddles  were  erections  for  the  purpose  of  supporting  ricks,  and 
were  stone  pillars  mortared  to  a  foundation  of  brick  and  mortar  let 
into  the  earth,  with  stone  caps  mortared  on  the  pillars  :  and  it  is  clear 
that  such  erections  would  pass  under  the  conveyance,  either  as  part  of 
the  land  or  as  fixtures. 

The  threshing  machine  was  fixed  by  bolts  and  screws  to  posts  which 
were  let  into  the  ground ;  and  the  machine  could  not  be  got  out 
without  disturbing  some  of  the  soil:  and,  being  so  attached  to  the  land, 
would  clearly  pass  under  the  conveyance. 

It  was  contended  by  Mr.  Keating  that  the  first  count  was  inapplicable 
to  the  removal  of  these  articles ;  as  he  said  they  could  be  removed 
without  real  injury  to  the  inheritance,  and  therefore  that  there  was  no 
injury  to  the  reversionary  estate.  As  they  were  really  attached  to, 
and  part  of,  the  land,  their  removal  was  clearly  an  injury  to  the  rever- 
sionary estate  as  a  removal  of  so  much  of  the  land. 

The  question  as  to  the  granary  involves  more  difficulty.  It  appeared 
to  be  laid  on  a  wooden  foundation,  supported  by  staddles ;  and  it  lay 
upon  them  in  the  same  manner  that  the  ricks  lay  upon  the  rick  staddles. 
The  part  above  the  stone  caps  was  wood  with  a  tile  roof.  In 
Removing  this  granary,  the  caps  of  the  staddles  and  the  upright  r^cf^oq 
stones  were  taken  away :  but  it  appeared  that  it  was  not  attached,  '- 
except  by  its  weight,  to  the  staddles ;  as  it  was  proved  that  by  sufficient 
power  it  might  have  been  lifted  from  the  staddles  without  disturbing 
them. 

We  think  that  we  are  bound  by  the  authorities  to  consider  such  an 
erection  as  a  mere  chattel,  and  neither  as  part  of  the  land  or  affixed  to 
the  freehold.  In  Culling  v.  Tufnal,  Bull.  N.  P.  84,  a  barn  erected  on 
pattens  and  blocks  of  wood,  but  not  itself  affixed  in  or  to  the  ground, 
was  held  to  be  removable.  The  custom  of  the  country  was  relied  on  in 
that  6ase  as  making  such  erections  removable  by  an  outgoing  tenant : 
bat  Lord  Ellenborouoh,  in  the  great  case  of  Elwes  v.  Maw,  8  East,  88, 
in  referring  to  Culling  v.  Tufnal,  Bull.  N.  P.  84,  treats  the  barn  as 
having  been  clearly  removable  without  any  custom,  because  it  was  not 
a  fixture  at  aUj  as  not  being  fixed  in  or  to  the  ground.  In  Wansbrough 
V.  Maton,  4  A.  &  E.  884  (£.  C.  L.  R.  voL  81),  it  was  decided  that  a 
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barn  resting  b j  its  mere  weight  on  a  brick  foundation  was  not  a  fixture, 
but  was  a  mere  chattel  for  which  trover  might  be  brought.  Mr.  Justice 
Patteson  referred  in  that  case  to  Rex  v.  Otley,  1  B.  &  Ad.  161  (E. 
C.  L.  B.  vol.  20),  where  it  was  held  that  a  windmill,  resting  hj  mere 
weight  on  a  foundation  of  brick,  was  not  a  part  of  the  freehold  so  as 
to  contribute  to  the  value  of  the  tenement.  In  Rex  v.  Londonthorpe^ 
6  T.  B.  877,  it  was  held  that  a  windmill  not  attached  to  the  ground, 
but  constructed  on  cross  traces  laid  upon  brick  piUars,  but  not  attached 
or  affixed  thereto,  was  a  mere  chattel. 

On  these  authorities,  we  think  that  the  granary  in  question  must  be 

*f>Q01  ^^^^  ^  *  mere  chattel,  and  not  as  a  *part  of  the  land,  nor  as 

-'  so  affixed  to  the  frediold  as  that  its  severance  would  give  a  cause 

of  action  for  injury  to  the  reversionary  estate  in  the  land,  the  subject 

of  the  first  count. 

It  has  been  suggested,  however,  that  it  might  pass  as  a  chattel  under 
the  word  <«  fixtures"  in  the  conveyance :  and  it  is  said  that  the  red  mark 
in  the  plan,  showing  the  site  of  the  granary,  tends  to  prove  that  it  was 
intended  so  to  pass.  The  word  <«  fixtures,"  though  properly  applicable 
to  something  annexed  to  the  freehold,  is  sometimes  used  in  a  larger 
sense.  See  Sheen  v.  Rickie,  5  M.  &;  W.  175, 182,t  where  it  is  said,  by 
Baron  Parkb:  <«  it  does  not  necessarily  follow,  that  the  word  <  fixtures* 
must  import  things  affixed  to  the  freehold,  nor  has  the  word  necessarily 
acquired  that  legal  sense.  It  is  a  very  modem  word,  and  is  generally 
understood  to  comprehend  any  article  which  a  tenant  has  a  power  of 
removing."  It  may  be  doubtful  whether  the  word  <<  fixtures,"  as  used 
in  this  conveyance,  immediately  followed  by  the  words  ^  trees,  hedges, 
ditches,  fences,"  and  without  there  being  any  other  words  in  the  con- 
veyance denoting  any  intention  of  passing  chattels,  can  be  construed  as 
sufficient  to  pass  the  granary  as  a  mere  chattel.  The  plan  is  said  in  the 
deed  to  show  the  site  of  the  prembes :  and  the  site  of  the  granary  was 
stated  on  the  argument  to  be  marked  in  red  ink.  And,  no  doubt,  the 
permanent  erections  and  the  staddles  on  which  the  granary  rested  would 
pass :  but  it  is  not  so  dear  that  a  mere  ehattdl  resting  on  such  a  site 
would  pass. 

Oonsidering,  however,  that  this  article  was  pot  up  so  long  ago  by  a 
*6911  P'"^^  ^^^  became  owner  of  the  freehold,  *that  it  seems  to  have 
-'  been  always  demised  with  the  freehold,  and  remembering  that  the 
word  <^  fixtures"  is  capable  of  the  larger  meaning  pointed  out  in  the  case 
we  have  referred  to  from  the  Exchequer,  and  considering  that  the  red 
mark  seems  to  indnde  the  granary,  we  should  have  been  disposed  to 
hold  that  it  might  have  passed  as  a  chattel  if  we  bad  found  that  dther 
count  could  be  supported  on  that  supposition. 

The  first  count,  for  injury  to  the  reversionary  estate  in  the  land,  is 
clearly  not  applicable  to  the  abstraction  of  a  chattel :  and  the  count  in 
trover  seems  inapplicable  according  to  the  case  of  Gordon  v.  Harper,  7 
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T.  R.  9,  as  the  possession  of  the  chattel  for  the  term  was  in  May  at  the 
time  of  the  removal. 

We  think,  therefore,  that  the  verdict  should  be  reduced  bj  the  value 
of  the  granary,  which  was  separately  assessed  by  the  jury  at  20Z. 

Rule  absolute  for  reducing  the  verdict  from  802.  to  lOL 

See  MUler  v.  Plumb,  6  Oowen,  665;  Holmei    berton  v.  King,  3  Deyereox,  376;  Fanar  v. 
V.  Tremper,  20  Johnson,  S9 ;  LeUacI «.  OniMtly    dumftletf,  6  Denio^  6S7. 
17  Venn.  403 :  CIt«m  «.  ICcntoD,  Id.  633 ;  Pem- 
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THE  QUEEN'S  BENCH 


ZVL  VICTOBIA.     186S. 

The  Judges  who  usually  sat  in  Banc  in  this  Tenn  were 

Lord  Campbell,  C.  J.  Erlb,  J. 

WlQHTMANy  J.  GbOMPTON,  J. 


MEMORANDUM. 


In  the  Vacation  preceding  this  term,  William  MUbaume  Jameiy  of 
Lincoln's  Inn,  Esquire,  and  Henry  Alwwrth  Merewetherj  of  the  Inner 
Temple,  Esquire,  were  appointed  Her  Majesty's  Counsel. 


*The  following  Rule  was  read  in  Court  on  the  16th  of  April    [*698 

REOULA  GENERALIS. 

It  is  ordered  that  there  be  laid  before  this  Court,  on  the  first  Crown 
Paper  Day  in  every  term,  a  list  of  the  several  oases  in  which  reoog* 
nisanees  have  been  filed  to  prosecute  writs  of  error  in  misdemeanor 
returnable  in  this  Court,  together  with  the  names  of  the  several  cases 
in  which  default  hath  been  made  in  prosecuting  such  writs  of  error, 
according  to  the  course  and  practice  of  this  Court. 

Campbell. 

j.  t.  coleridob. 

Wm.  Wiohtman. 

W.  Erle. 

Chas.  Cbompton. 
16  April,  1858. 
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*The  QUEEN  v.  The  METROPOLITAN  COMMISSIONERS  p^^Q^ 
of  SEWERS.    April  16.  ■■ 

Under  Mcto.  69, 70,  of  The  MetropoliUn  Sewen  Aet,  1848  (11 A  13  Vict.  o.  112),  power  \9  ^iren 
to  resort  to  arbitration  in  those  eaies  only  where  the  mere  amount  of  compensation  is  disputed: 
not  in  eases  where  the  liability  to  make  any  eompensalion  is  denied. 

Garth,  in  last  Michaelmas  term,  obtaioed  a  rule  calling  on  The 
Metropolitan  Commissioners  of  Sewers  to  show  cause  why  a  mandamus 
should  not  issue,  commanding  them  to  make  a  decree,  directing  out  of 
what  rate  or  rates  levied  or  to  be  levied  under  an  Act  passed,  &c.  (11 
ft  12  Vict.  0. 112),  compensation  to  the  amount  of  1901.  should  be  made 
to  Edward  Collins  and  Edwin  Downs,  for  damage  sustained  by  them  by 
reason  of  the  exercise  of  some  of  the  powers  of  the  said  Act,  and  also 
the  further  sum  of  48Z.  19#.  6(2.,  being  the  costs  awarded  by  the  arbi- 
trator, Alfred  Ainger,  to  be  paid  to  the  said  E.  Collins  and  E.  Downs, 
and  duly  taxed  at  that  amount,  should  be  paid. 

From  the  affidavits  upon  which  the  rule  was  obtained,  it  appeared 
tnat  Collins  and  Downs  were  the  landlords  of  The  Compasses  Inn,  at 
Richmond,  Surrey,  within  a  Metropolitan  Sewerage  district.  The 
Metropolitan  Commissioners  of  Sewers,  under  the  powers  of  Stat.  11 
ft  12  Vict.  c.  112  ("Metropolitan  Sewers  Act,  1848"(a)),  employed 
contractors  to  lay  down  a  system  of  drainage  in  the  town  and  parish 
of  Richmond.  The  premises  of  Collins  and  Downs  having  become 
cracked  and  injured  while  the  works  in  question  were  being  carried  on, 
€^rge  Adam  Young,  the  agent  of  Collins  and  Downs,  addressed  a 
letter  on  the  subject  to  the  *  Commissioners,  about  16th  Septem-  r^i^qe 
ber,  1851.  He  received  an  answer  from  the  secretary  to  the  ^ 
Commissioners,  dated  16th  October,  1851,  from  which  the  following  is 
an  extract. 

«^  As  regards  that  portion  of  your  application  which  relates  to  alleged 
damage  to  The  Compasses  and  the  other  property  named  by  you,  by 
reason  of  the  disturbance  of  walls  and  floors,  I  am  instructed  to  state 
that,  if  Messrs.  Collins  and  Downs  have  sustained  such  damage,  any 
compensation  they  may  be  entitled  to  must  be  claimed  from  Mr.  Ed- 
wards, of  Slough,  Bucks,  and  Mr.  John  Quarrall,  of  No.  4,  Britannia 
Crardens,  Hoxton,  the  contractors  for  the  works  in  question,  whose 
attention  has  already  been  called  to  the  subject." 

A  correspondence  followed,  in  which  Collins  and  Downs  insisted  on 
the  liability  of  the  Commissioners,  but  the  Commissioners  adhered  to 
their  answer  above  stated. 

On  3d  June,  1852,  Collins  and  Downs  caused  the  Commissioners  to 
be  served  with  a  copy  of  the  following  appointment. 

<<  The  Compasses  public-house. 

(a)  See  stat  12  A  IS  ^et  o.  9S,  f.  L 
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<<  Alfred  Ainger,  of  No.  2,  Carlton  Hill,  Edgeware  Road,  in  the 
county  of  Middlesex,  surveyor,  is  hereby  appointed  an  arbitrator  by 
the  undersigned  parties  in  respect  of  the  compensation  claimed  for 
damage  sustained  to  the  public-house  known  or  called  by  the  sign  of 
The  Compasses,  situate  at  Richmond  in  the  county  of  Surrey,  by 
reason  of  the  exercise,  by  The  Metropolitan  Commissioners  of  Sewers, 
of  certain  powers'  contained  in  an  Act,"  &;c.  (11  &  12  Vict.  c.  112). 
Dated  24th  May,  1852. 

^  To  the  above-named  1    ,q.       ,v    f  Edward  Collins, 
Alfred  Ainger.       ]   ^^^«^^>  1  Edwin  Dowks.- 
^Mo-\      *^t  the  same  time,  Collins  and  Downs  served  the  Commis- 
^  sioners  with  a  copy  of  the  following  notice. 

<<  The  Compasses  public-house,  Richmond,  Surrey. 

<<Take  notice  that,  inasmuch  as  you  have  failed  to  concur  in  the 
appointment  of  a  single  arbitrator  to  whom  the  matter  hereinafter 
mentioned  may  be  referred,  Alfred  Ainger,  of  No.  2,  Carlton  Hill, 
Edgeware  Road,  in  the  county  of  Middlesex,  surveyor,  is  appointed  an 
arbitrator  by  the  undersigned  parties,  in  respect  of  the  compensation 
claimed  for  damage  sustained  to  the  public-house  called  or  known  as 
The  Compasses,  situate  at  Richmond,  in  the  county  of  Surrey,  by 
reason  of  the  exercise  by  you  of  certain  powers  in  you  vested  by  an 
Act,"  &c.  (11  &  12  Vict.  c.  112),  <<and  that  a  copy  of  such  appointment 
is  hereto  annexed.  And  you  will  further  take  notice  that  you  are  re- 
quested by  the  undersigned  to  appoint  an  arbitrator  in  respect  of  the 
matters  aforesaid.  And  you  will  further  take  notice  that  the  matter 
to  be  referred  is  more  fully  set  forth  by  the  statement  and  specification 
following."  Here  followed  a  specification  of  injuries  alleged  to  be 
done  to  the  premises,  and  of  the  repairs  necessary  to  remedy  such 
injuries.     Dated  26th  May,  1852. 

The  Commissioners  not  having  appointed  an  arbitrator  within  four- 
teen days,(a)  Ainger,  on  15th  July,  1852,  made  the  declaration  required 
by  sect.  75  of  stat.  11  k  12  Yict.  c.  112.  He  signed  three  appoint- 
ments, dated  respectively  19th,  22d,  and  81st  July,  1852,  appointing 
respectively  22d  and  26th  July,  and  5th  August,  1852,  for  proceeding 
with  the  reference :  these  were  served  on  the  Commissioners  on  20th 
and  22d  July  and  2d  August,  1852,  respectively.  On  the  12th  of 
^^^-^  August,  *1852,  Ainger  made  his  award,  and  declared  Collins 
-*  and  Downs  entitled  to  190Z.  from  the  Commissioners,  by  way  of 
compensation :  and  that  the  costs  of  the  reference  should  be  paid  by 
the  Commissioners  to  Collins  and  Downs.  A  copy  of  the  award  was 
served  on  the  Commissioners  on  14th  August,  1852.  On  19th  of  Au- 
gust, 1852,  the  appointment  of  Ainger  as  arbitrator  was  made  a  rule 
of  Court.(6)     A  copy  of  this  rule  was  served  on  the  Commissioners  on 

(a)  Stat  11  A  12  Viot  o.  112,  s.  70. 
(6)  See  itat.  11  k  12  ^ct  o.  112,  i.  74. 
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19th  August,  1852.  The  costs  were  taxed  at  482.  19#.  6(2. :  and,  on 
27  th  August,  a  written  demand  was  served  by  the  solicitor  of  Collins 
and  Downs,  upon  the  Commissioners,  for  the  2382.  19#.  6el.,  concluding 
as  follows. 

<<And  for  this  sum  of  2882.  19s.  6(2.,  I,  as  solicitor  for  the  parties 
entitled  under  the  award  to  have  payment  made  to  them,  do  hereby 
call  upon  and  require  you  to  make  (or  by  your  decree  to  direct)  such 
payment  to  be  made  to  the  said  Edward  Collins  and  Edwin  Downs,  pur- 
suant to  the  Metropolitan  Sewers'  Act»  1848." 

On  11th  November,  1852,  the  solicitor  of  Collins  and  Downs  served 
on  the  Commissioners  a  notice  referring  to  the  demand  last  mentioned, 
and  to  sect.  69  of  stat.  11  &  12  Vict.  c.  112,  and  adding:  <<And  I  do 
now  require  you  to  make  a  decree  directing  out  of  what  rates  the 
compensation  awarded  to  the  parties  in  the  said  notice  of  the  27th  of 
August  last  shall  be  made,  such  compensation  appearing  in  the  said 
notice." 

The  solicitor,  Mr.  Smytfae,  was  afterwards  served  with  a  copy  of  the 
following  resolution  of  the  Commissioners. 

<<  Ordered :  that  Mr.  Smythe  be  referred  to  the  previous  communica- 
tion addressed  to  him  from  this  office,  ^referring  him  to  the  con-  r-i^r^qr^ 
tractors  for  the  works  in  question."    No  decree  had  been  made ;  *- 
nor  had  any  part  of  the  money  been  paid. 

The  affidavits  in  answer  were  directed  to  showing  that  the  liability 
was  in  the  contractors,  and  not  in  the  Commissioners:  and  it  ap- 
peared, that  no  one  had  attended  the  reference  on  behalf  of  the  Com- 
missioners. 

WatMon  and  John  Menderwn  now  showed  cause* — ^The  proceeding  is 
misconceived.  The  arbitrator  has  acted  upon,  an  authority  supposed  to 
be  conferred  by  stat.  11  k  12  Vict.  c.  112,  s.  69.  But  that  section  was 
not  intended  to  apply  to  circumstances  like  the  present.  It  enacts, 
that  « in  case  of  dispute  as  to  amount,  the  same  shall  be  settled  by 
arbitration,  in  the  manner  provided  by  this  Act ;"  and  then,  sect.  70 
provides  in  detail,  for  the  mode  of  proceeding  by  arbitration,  «in  case 
of  dispute  as  to  the  amount  of  any  compensation  to  be  made  under  the 
provisions  of  tins  Act."  It  applies,  therefore,  only  to  cases  where  the 
liability  on  the  part  of  the  Commissioners  to  make  some  compensation 
IS  admitted,  and  the  amount  alone  is  in  question.  Here,  the  liability 
itself  is  denied ;  the  Commissioners  asserting  that  this  rests  with  the  i 
contractor8.(a)  The  arbitrator,  therefore,  had  no  jurisdiction  to  make 
this  award.  There  might  be  no  question  at  all,  as  to  the  amount, 
though  the  liability  were  totally  denied.  [Erle,  J. — If  the  contractors 
have  acted  strictly  within  the  statute,  the  Commissioners  are  liable  for 
any  damage.]     Begina  v.  The  Corporation  of  Warwick,  10  A.  &  E. 

(a)  Stat  12  k  13  Vict.  o.  93,  8,  4»  was  referred  to  as  showing  that  the  Commiseionere  were 
eoneidered  by  the  Legislature  to  be  liable  only  for  damage  done  by  works  under  their  control 
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*fiQQ1  ^^^  (^'  ^'  ^*  ^*  ^^'*  ^'^'^^  *show8  what  is  the  proper  course  to 
^  be  taken,  where  the  liability  to  compeDsation,  which,  if  estab- 
lished, would  be  ground  for  a  mandamus  to  assess,  is  disputed  in  limine : 
and  that  case  shows,  also,  that  the  tribunal  appointed  to  assess  the 
amount  has  no  jurisdiction  to  determine  on  the  liability.  In  the  pre- 
sent case,  a  mandamus  should  have  been  applied  for,  requiring  the 
Commissipners  to  concur  in  the  appointment  of  an  arbitrator  for  the 
purpose  of  deciding  the  amount  of  compensation.  The  Commissioners 
could  then  deny  their  liability  by  a  traverse  of  the  facts  alleged  in  the 
writ  to  show  liability,  or  might  i  demur  to  the  writ,  as  not  showing  the 
liability ;  and,  if,  upon  issue  of  fact  or  law,  their  liability  were  estab- 
lished, a  peremptory  mandamus  would  issue.  The  statute  provides  no 
appeal  from  the  award :  and  the  Commissioners,  therefore,  did  right  in 
not  attending  at  the  arbitration;  they  might  otherwise  have  been 
deemed  to  admit  the  liability. 

Bramwell  and  Q-arth^  contri. — Sect.  69,  in  the  first  instance,  enacts 
that  compensation  shall  be  made  out  of  the  rates.  This  can  be  enforced 
only  by  a  proceeding  like  the  present.  It  is  suggested,  on  the  other 
side,  that  a  mandamus  might  go  requiring  the  Commissioners  to  concor 
in  the  appointment  of  an  arbitrator.  But  to  such  a  writ  it  would  be  an 
answer  that  no  such  concurrence  is  necessary,  since,  by  sect.  70,  if 
either  party  refuse  to  concur  in  the  appointment,  the  appointee  of  the 
other  party  may  act  for  both.  Sects.  69  and  70  are  rather  loosely 
framed ;  but  there  is  no  doubt  that  sect.  69  applies  to  cases,  not  only 
where  there  is  a  dispute  as  to  a  greater  or  less  amount  of  compensation, 
"^but,  also  where  the  liability  to  any  amount  of  compensation  is 
denied.  A  question  whether  nothing  or  a  hundred  pounds  is  to 
be  paid  is  in  effect  a  question  of  disputed  amount.  The  clauses  in  ques- 
tion appear  to  be  drawn  in  imitation  of  the  Lands  Clauses  Consolidation 
Act,  1845  (stat.  8  &;  9  Vict.  c.  18),  s.  68,  and  the  Railways  Clauses 
Consolidation  Act,  1845  (stat.  8  &;  9  Vict.  c.  20),  s.  6.  Now  these 
sections  are  clearly  intended  to  embrace  disputes  as  to  liability.  In 
The  East  and  West  India  Docks  and  Birmingham  Junction  Railway 
Company  v.  Gattke,  20  L.  J.  N.  S.  Chancery,  217,  it  was  held  that  a 
sheriff's  jury,  summoned  under  sect.  68  of  The  Lands  Clauses  Consoli- 
dation Act,  1845,  by  a  party  who  alleged  that  his  lands  had  been  inju- 
riously affected,  had  jurisdiction  to  decide  upon  the  title  to  compensation 
as  well  as  upon  the  amount  of  it.  The  Sutton  Harbour  Improve- 
ment Company  v,  Hitchins,  21  L.  J.  N.  S.  Chancery,  78,  assumes  the 
same  principle.  It  would  be  very  inconvenient  if  the  liability,  and 
the  amount  of  compensation  consequent  upon  such  liability,  were  to  be 
tried  by  two  distinct  tribunals.  The  objection  really  is  only  to  the 
order  of  proceeding.  The  Commissioners,  upon  any  view,  ought  to 
have  appeared  before  the  arbitrator. 

Lord  Campbell,  C.  J. — ^I  am  of  opinion  that  this  rule  should  be  dis- 
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charged.  The  mandapius  is  sought  for  to  enforce  an  award.  We  are 
to  see  whether  the  award  be  valid  in  law.  To  be  valid,  it  must  be 
within  the  provisions  of  stat.  11  &  12  Vict.  c.  112,  ss.  69,  70.  Those 
sections  point  out  a  particular  case  in  which  *there  is  to  be  an  r^^f^r^^ 
arbitration :  and  it  seems  to  me  that  this  case  is  confined,  ^* 
expressly  and  anxiously,  to  questions  merely  of  amount.  Sect.  69 
begins  with  enacting  that  full  compensation  shall  be  made.  If  it  stop- 
ped there  the  remedy  would  be  either  action  or  mandamus  ;  the  words, 
so  far,  impose  the  duty,  but  say  nothing  as  to  remedy.  What  follows 
them  2  Are  there  any  words  that  embrace  questions  of  liability  ?  It 
seems  .to. me  that  there  are  not ;  b^t  that  the. words  which  do  follow  are 
confined  to  disputes  as  to  quantum.  Therefore,  as  to  all  other  disputes, 
the  statute  leaves  us  ia  the  same  position  as  if  the  later  words  were 
omitted*  We  ought,  as  a  general  rule,  to  construe  words  according  to 
their  natural  sense..  If  indeed  that  sense  led  to  an  absurdity,  we  might 
strain  the  words  rather  than  impute  absurdity  to  the  Legislature.  But 
here  I  think  that  the  natural  sense  leads  to  a  very  reasonable  result. 
An  arbitration  is  a  very  appropriate  proceeding  where  the  question  is 
merely  one  of  amount ;  it  is  more  convenient  than  action  or  mandamus. 
That  oase  therefore  might  well  be  the  one  contemplated  by  the  Legis- 
lature.  The  natural  sense  of  the  words,  therefore,  leads,  not  to  as 
absurdity,  but  to  a  very  reasonable  result.  As  to  the  case  in  the  Court 
of  Chancery,  it  is  not  shown  to  my  satisfaction  that  the  Lord  Chan- 
cellor was  giving  any  opinion  on  the  question  now  raised.  If  that  were 
shown,  still,  in  spite  of  the  very  great  respect  which  I  feel  for  any 
opinion  expressed  by  him,  I  should  hold  myself  bound  by  the  plain  and 
simple  interpretation  of  the  statute  itself.  With  respect  to  the  sug- 
gestion of  Mr.  Bramwell^  that  the  Commissioners  ought  to  have 
appeared  at  the  reference,  I  consider  it  quite  untenable.  The  r4c7nf> 
^proceeding  being  unwarranted,  they  were  not  bound  to  notice  ^ 
it. 

WiQHTMAN,  J. — ^I  am  of  the  same  opinion.  The  question  turns 
entirely  upon  the  construction  of  stat.  11  k  12  Vict.  c.  112.  It  is  safer 
to  found  our  opinion  on  that,  than  to  rely  upon  analogies  drawn  from 
other  Acts,  which  may  differ  in  their  object,  or  be  liable  to  be  distin- 
guished from  the  present.  Sect.  69  enacts,  that  compensation  be  given 
to  all  persons  sustaining  damage ;  and,  in  the  particular  case  of  a  dis- 
pute ad  to  amount,  refers  the  amount  to  arbitration.  That  is  compulsory 
on  the  Commissioners  ;  for,  if  they  refuse  to  appoint  an  arbitrator,  the 
other  party  may  do  so  alone.  But  that  is  confined  to  disputes  as  to 
amount :  the  question  here  is  of  liability.  That  may  be  a  very  grave 
question,  and  is  to  be  determined  by  the  regular  tribunals :  but  the 
amount  may  safely  be  left  to  an  arbitrator.  The  present  proceedings 
are,  at  least,  premature ;  and  the  rule  should  be  discharged. 

Erlb,  J. — The  question  before  us  substantially  is,  as  to  the  jurisdic- 
YOL.  I. — 55  2  0  s.  a  B. 
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tion  of  the  arbitrator  under  sect.  69.  That  is  conferred  only  in  ques- 
tions of  amount.  Sect.  69  b  divided  into  two  parts :  the  first  part 
imposes  a  liability  to  compensate  where  damage  is  sustained :  whether 
any  such  damage  has  been  sustained,  is  a  question  which  may  be  tried 
by  mandamus,  or  perhaps  by  action.  Cases  decided  upon  other  Acts 
ought  not  to  bind  our  judgment  as  to  this.  But,  in  my  opinion,  sect. 
68  of  The  Lands  Glauses  Consolidation  Act,  1845,  does  give  the  power 
^^^Q-i  of  referring  to  the  ordinary  Courts  the  ^question,  whether  lands 
^  have  been  injuriously  affected.  It  is  true,  that,  where  the  in- 
quisition jury  has  found  that  no  damage  whatever  has  been  done,  as  a 
mere  question  of  amount,  the  Courts  will  sustain  such  finding :  that, 
however,  is  a  different  thing  from  allowing  them  to  determine  whether, 
whatever  the  amount  be,  a  party  is  or  is  not  liable  for  it. 

Cbompton,  J. — I  am  also  of  opinion,  that  the  applicants  for  a  man 
damus  in  this  case  have  taken  a  wrong  course.  It  is  quite  clear,  that 
the  arbitration  is  given  only  where  the  quantum  of  compensation  is  in 
dispute.  To  go  to  an  arbitrator  for  the  purpose  of  determining  a 
question  of  liability,  is  what  the  Legislature  never  thought  of  directing. 
A  mandamus  should  have  issued,  requiring  the  Commissioners  to  make 
compensation,  and  concur  in  appointing  an  arbitrator  to  determine  the 
amount.  I  agree  with  my  brother  Erlb,  that  sect.  68  of  the  Lands 
Clauses  Consolidation  Act,  1845,  does  not  enable  a  sheriff's  jury  to  try 
a  question  of  liability.  Non-liability  would  have  been  a  good  return  to 
the  mandamus;  and  the  question  of  liability  would  then  have  been 
properly  raised.  Rule  discharged. 


♦704]  *The  QUEEN  v.  JOHN  THWAITES.    April  16. 

Joseph  C.y  a  penon  entitled  to  Yote  at  manioipal  electionsi  waa,  by  mifltake,  entered  on  Ui« 
burgess  roll  as  James  C.  He  voted  by  the  name  of  James  C.  On  motion  for  quo  warranto, 
the  vote  waa  objected  to,  In  the  rale,  on  the  ground  thai  C.  waa  not  entiUed  to  vote,  and  had 
fraadulently  personated  a  person  entitled  to  vote. 

Held,  that  neither  objection  waa  sustained. 

And  •emhU  Chat,  if  this  objection  in  the  rule  had  been  that  C.  had  voted  by  a  wrong  name,  and 
waa  not  rightly  entered  in  the  burgess  roU,  the  objeetien  oould  not  have  been  sustained,  bat 
that  the  misnomer  would  have  been  cured  under  sect.  142  of  stat.  6  *  6  W.  4,  c  76. 

Sir  F.  Thesiger,  in  last  term,  obtained  a  rule  calling  on  the  defendant 
to  show  cause  why  an  information,  in  the  nature  of  a  Quo  Warranto, 
should  not  be  exhibited  against  him,  to  show  by  what  authority  he 
claimed  to  be  councillor  of  the  borough  of  Blackburn,  in  Lancashire : 
on  the  grounds : 

« 1st.  That  the  said  John  Thwaites  was  not,  at  the  time  of  his 
election  as  one  of  the  councillors  for  Saint  John's  Ward,  in  ssid 
borough,  on  the  1st  November,  1852,  qualified  to  be  a  councillor  for 
the  said  ward. 
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"  2d.  That  the  said  election  of  said  J.  T.  is  void  on  account  of  the 
reeeption  of  votes,  at  the  said  election,  for  the  said  J.  T.,  from  persons 
who  were  not  entitled  to  vote  in  said  election,  or  who  fraudulently  per- 
sonated persons  who  were  entitled  in  the  said  election. 

^^  8d.  That  the  said  election  of  the  said  J.  T.  is  void  on  account  of 
the  reception,  at  said  election,  of  votes  for  the  said  J.  T.,  from  persons 
who  had  heen  bribed  to  vote,  in  the  said  election,  for  the  said  J.  T.,  or 
who  were,  after  haying  voted  for  the  said  J.  T.,  bribed  and  rewarded 
for  having  so  voted." 

From  the  affidavits  in  support  of  the  rule  it  appeared,  that  on  1st 
November,  1852,  an  election  of  two  councillors  took  place  for  St. 
John's  Ward,  in  the  borough  of  Blackburn.  There  were  four  candi- 
dates ;  and  the  result  of  the  poll  was  declared  to  be  as  follows : 

Thwaites, 869 

Briggs, 868 

Forrest, 866 

Hannah, 862; 

"^giving  to  Thwaites  a  majority  of  17  over  Hannah.  To  this  majority  r^i^ nr 
the  objections  stated  in  the  rule  were  raised.  The  votes  objected  '- 
to  were  all  given  for  both  Thwaites  and  Forrest,  so  that  the  practical 
question  was  whether  it  could  be  shown  that  Thwaites  had  not  a  majo- 
rity above  Hannah.  The  objection  on  the  first  ground  was  abandoned 
on  the  argument.  The  objection  on  the  second  ground  comprehended 
eleven  votes :  the  objection  on  the  third  ground  comprehended  seven. 

Of  the  eleven  votes  objected  to  on  the  second  ground,  it  was  admit- 
ted that  there  were  five  which  had  been  given  in  the  names  of  voters 
who  had  died  before  the  day  of  election ;  and  these  votes  were  given 
up  by  the  counsel  opposing  the  rule.  The  question,  therefore,  as'  to 
this  objection  turned  upon  six  votes,  as  to  which  it  was  assumed  by 
counsel,  and  by  the  Court,  that  the  circumstances  were  essentially  the 
same,  so  that  the  determination  as  to  any  one  of  them  would  decide  as 
to  all  six.(a)  As  to  one  of  these  votes  the  facts  appeared  to  be  as 
follows. 

*The  following  paper  was  given  in.  ["^706 

«  Borough  of  Blackburn. 

(a)  The  minority  declared  having  heen  17,  and  thie  having  heen  lowered,  hy  the  5  votee  which 
were  ahaadoned,  to  12,  It  became  neceesary,  in  order  to  destroy  the  m^ority,  to  show  that  there 
were  12  bad  votae  given :  and,  as  only  7  were  objected  to  on  the  third  ground,  it  was  necessary 
to  show  that  at  least  5  of  the  6  votes  to  which  the  argument  on  the  second  ground  related  were 
bad.  The  Court  having  held  that  these  six  were  all  good,  it  became  unnecessary  to  decide  as  to 
the  7  votes  ol^ected  to  on  the  third  ground.  Ae  to  these,  it  was  contended  that  the  affidavits 
showed  only  that  money  was  given  after  the  eleetion,  and  therefore  that  there  was  no  case  of 
giving  money  with  a  view  of  influencing  the  vote.  Lord  Campbell,  C.  J.,  however,  pointed 
out  that,  had  these  votes  been  material,  the  rule  could  not  have  been  discharged  upon  such 
ground,  inasmuch  as  the  giving  of  money  after  the  electioo  might  furnish  evidence  from  which 
a  jury  might  be  entitled  to  infer  a  contract  prior  to  the  election.  The  arguments  and  judgments 
as  to  the  third  ground  are  not  further  noticed.  Lord  Huntingtower  v.  Gardiner,  1  B.  A  C.  297 
rg.  a  L.  B.  v«L  S)^  and  B«z  v.  PlympUm,  2  Ld.  Rajm.  1877,  were  referred  to. 
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"  I,  the  undersigned,  James  Cowall,  being  a  burgess  entitled  to  vote 
in  the  election  of  councillors  for  St.  John's  Ward,  in  the  borough  of 
Blackburn,  in  the  county  of  Lancaster,  do  hereby  vote  for  Doctor  Wil- 
liam Forrest,  of  St.  John's  Place,  gentleman,  John  Thwaites,  of  Cleaver 
Street,  Brewer,  to  be  councillors  of  the  said  borough  of  Blackburn,  for 
the  said  ward.  Dated  the  1st  day  of  November,  one  thousand  eight 
hundred  and  fifty-two. 

c, .       J   T  ^  f  Rated  on  the  bursess  roll  for  House  Court- 

« Signed,  Jambs  CowALL.^      r  ij  •    ^i.  j  »f 

^      ^  \      fold,  in  the  same  ward. 

The  entry  in  the  Burgess  roll  from  1st  November,  1852,  to  1st  No-, 
vember,  1853,  was:  <«No.  200.  Cowall  James.  House,  Courtfold." 
It  was  deposed  that,  on  1st  November,  1862,  no  person  of  the  name  of 
James  Cowall  occupied  any  house  in  Courtfold ;  and  that,  upon  inquiry, 
it  could  not  be  ascertained  that  any  person  of  that  name  had  ever  done 
so.  That  the  voting  paper  had  been  given  in  by  Joseph  Cowall,  of 
Little  Harwood,  near  Blackburn. 

In  answer,  Joseph  Cowall  deposed  that,  for  fifteen  years  and  upwards 
previous  to  February,  1852,  he- resided  in  a  dwelling-house  in  Court- 
fold,  and  was  rated  and  paid  ratee  in  respect  thereof:  that,  about 
February,  1852,  he  quitted  that  house  and  went  to  reside  at  Little 
Harwood.  That  he  was  the  person  whose  name  was  in  the  burgess  roll 
from  1st  November,  1852,  to  1st  November,  1853,  as  <«  Number  200. 
Cowall  James.  House,  Courtfold."  That  his  name  was  so  entered  by 
mistake  as  James  Cowall,  instead  of  James  Cowall ;  and  that  there  had 
*7071  ^^^^^  ^^^^  ^^y  other  person  named  Cowall,  to  his  knowledge, 
^  *in  Courtfold.  That  he  had  delivered  in  the  voting  paper  refer- 
red to  in  the  affidavits  in  support  of  the  rule. 

WatBon  and  Boden  now  showed  cause.— 'These  six  cases  are  not  cases 
of  personation  at  all.  The  parties  voting  bad  a  right  to  vote,  and  were 
registered ;  but  they  voted  under  a  description  which  was  wronj.',  and 
which  had  been  entered  in  the  burgess  roll  by  mistake.  These  are  all 
cases  of  misnomer  within  stat.  5  &;  6  W.  4,  c.  76,  s.  142.  That  section 
enacts,  among  other  things,  that  «  no  misnomer  or  inaccurate  descrip- 
tion of  any  person,  body  corporate,  or  place  named  in  any  schedule  to 
this  Act  annexed,  or  in  any  roll,  list,  notice,  or  voting  paper  required 
by  this  Act,  shall  hinder  the  full  operation  of  this  Act  with  respect  to 
such  person,  body  corporate,  or  place,  j^rovided  that  the-  description  of 
such  person,  body  corporate,  or  place,  be  such  as  to  be  commonly  under- 
stood." In  the  present  case  there  could  be  no  doubt  that  the  descrip- 
tion of  each  person  voting  under  a  wrong  name  was  still  such  as  to  be 
"commonly  understood."  Joseph  Cowall,  of  Little  Harwood,  had  for- 
merly resided  at  Courtfold,  and  at  the  time  of  the  election  was  impro- 
perly described  in  the  burgess  roll  as  James  Cowall,  of  Courtfold, 
instead  of  Joseph  Cowall,  of  Little  Harwood.  It  is  agreed  that  there 
is  no  such  person  as  James  Cowall :  all,  therefore,  that  Joseph  Cowall 
^'d  was  to  vote  under  a  description  intended  to  designate  himself,  which 
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vras  certainly  inacoarate,  but  which  did  not  belong  to  any  one  else. 
That  is  clearly  not  a  personation ;  for  nobody  is  personated :  he  does 
not  assume  to  be  another  than  himself,  bat  only  adopts  the  incorrect 
description  of  *him8elf.  The'  voting  paper,  wrongly  drawn  up  r^^/vg 
as  it  was,  was  still  intended  for  the  person  who  actually  used  it ;  '- 
and  all  that  person  did  was  not  to  correct  the  error. 

Sir  F.  The^iger  and  J.  A.  Ru8$elly  contrd».^^The  cases  in  question  are 
clearly  not  mere  coses  of  misnomer.  A  misnomer  is  where  a  mistake 
occurs  with  respect  to  a  name ;  here  there  has  been  a  wilful  misrepre- 
sentation; the  parties  haye  knowingly  voted  under  names  which  were 
not  their  own.  Such  votes  are  not  receivable ;  nor  is  the  irregularity 
cured  by  sect.  142:  Joseph  Oowall  could  not  be  <<  commonly  under- 
stood" to  be  James  CowaU.  The  test  of  the  applicability  of  sect.  142 
to  a  defect  in  a  paper  under  seet.  82,  must  be  the  same  as  that  touch- 
ing the  sufficiency  of  an  objection  under  sect.  17 :  namely,  whether  the 
paper  <«  gives  all  the  information  which  the  Legislature  intended  to  be 
given ;"  Regina  v.  Mayor  of  Harwich,  ant%,  p.  617.  Sect.  18  provides 
for  the  annual  revision  and  correction  of  the  burgess  list.  And,  though 
the  errors  of  description  in  the  present  case  were  not  corrected  at  such 
annual  revision,  yet,  if  the  parties  had  tendered  their  votes  under  their 
right  names,  it  might  probably  have  been  right  to  receive  the  votes. 
Sect.  142  might  then  have  applied.  But  it  is  clear,  by  sect.  32,  that 
each  voting  paper  given  in  must  be  <<  signed  with  the  name  of  the  bur- 
gess voting :"  the  fact  of  there  being  no  person  of  the  description  under 
which  the  vote  is  given  does  not  make  the  vote  the  less  a  misrepresenta- 
tion. Moreover,  by  sect.  84,  the  voter  is  to  be  asked,  at  the  r^ci^/^Q 
*time  of  his  voting,  «<  are  you  the  person  whose  name  appears  ^ 
as  A.  6.,  on  the  burgess  roll  now  in  force  for  this  borough  V*  &c.  How 
can  a  voter,  voting  under  a  description  which  applies  to  na  one  person 
more  than  to  another,  answer  this  question  in  the  affirmative  7  The 
objection  could  be  taken  in  no  other  form  than  that  which  appears  in 
the  rule :  the  only  inference  which  could  be  drawn  from  the  fact  of  the 
name  of  James  Oowall  being  signed  by  a  person  not  bearing  that  name, 
was  that  the  person  signing  represented  himself  as  James  Gowall :  and 
that  was  a  personation.  At  any  rate,  it  is  a  question  for  the  jury 
whether  there  was  such  an  intention. 

Lord  Campbell,  G.  J. — If  we  suppose  the  votes  objected  to  on  the 
ground  of  bribery  to  be  struck  out,  there  is  still  a  majority  unless  the 
objections  as  to  personation  can  be  sustained.  The  question  therefore 
is,  whether  the  affidavits  raise  a  question  of  personation  for  a  jury  :  that 
is  the  way  in  which  the  objection  was  put  when  the  rule  was  moved  for ; 
and  the  rule  is  framed  accordingly.  It  appears  that  there  are  six  per- 
sons, all  on  the  burgess  list,  and  all  Mititled  to  vote  ;  but  that  they  voted 
under  wrong  descriptions.  That,  in  my  opinion,  showed  no  more  than 
a  case  of  misnomer  within  seet.  142,  and  therefore  did  not  invalidate 
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the  YOtee.  The  rule  states  that  thej  were  not  <<  entitled  to  vote." 
But,  on  the  affidavits,  it  is  not  dispnted  that  the  persons  who  did  vote 
were  entitled  to  vote ;  only  there  appears  an  irregularity  in  the  mode 
of  voting.  It  is  said  that  the  question,  .whether  or  not  they  swore 
falsely,  is  for  a  jury.  But  the  affidavits  on  the  two  sides  are  not  cod- 
tradictory,  and  therefore  do  not  raise  such  a  question.  *A8 
regards  the  misnomer,  there  is  no  ground  for  making  the  rule 
absolute ;  the  rule  being  framed  on  the  ground  that  the  parties  were 
not  entitled  to  vote.  Even  if  the  specific  objection  had  been  made,  that 
they  voted  under  a  description  wrongly  put  down  in  the  burgess  roll, 
that  objection  could  not  have  invalidated  their  votes.  Suppose  a  per- 
son named  James  had  been  put  down  in  the  roll  as  Jem,  and  had  been 
known  as  Jem  throughout  the  borough,  I  do  not  say  that  he  must  have 
signed  the  name  Jem,  but  surely  he  might  have  done  so.  Setting  aside 
therefore  the  objection  which  arises  on  the  framing  of  the  rule,  I  ttunk 
the  votes  are  good.  Thwaites,  therefore,  has  a  majority ;  and  the  rule 
must  be  discharged. 

WiQHTMAN,  J. — ^I  am  of  the  same  opinion.  If  the  votes  said  to  be 
cases  of  personation  are  to  be  retained,  Thwaites  is  elected.  Now  it  is 
admitted  that  these  votes  were  given  by  parties  entitled  to  vote,  but 
who  voted  under  a  wrong  description.  In  short,  the  right  man  has 
voted,  but  has  voted  under  a  wrong  name.  This  is  a  case  which  to  me 
seems  clearly  to  be  cured  by  sect.  142.  The  second  question  in  sect. 
84  might,  I  think,  be  truly  answered  by  Joseph  Gowall  in  the  affirma- 
tive :  he  is  the  person  whose  name  is  oi)  the  list,  though  there  is  an 
error  in  entering  the  name;  which  constitutes  a  case  under  sect. 
142.  The  vote's  are  therefore  good  votes;  and  the  rule  must  be 
discharged. 

Erle,  J.— I  also  think  that  this  rule  should  be  discharged.  These 
six  persons,  entitled  to  vote,  have,  without  fraud,  voted  under  a  wrong 
name.  Such  a  mistake,  in  this  respect,  would  clearly  be  within  the 
meaning  of  sect.  142.  The  six  votes  are  therefore  good. 
*7in  *Crompton,  J. — The  rule  brings  forward  two  sets  of  cases; 
^  cases  of  personation,  and  cases  of  bribery.  In  order  to  make  the 
rule  absolute,  both  sets  of  cases  must  be  established.  The  proof  of  the 
first  set,  in  my  opinion,  fails  entirely.  The  objectors  are  bound  by  the 
rule,  which  aUeges  only  that  the  parties  voting  were  not  entitled  to 
vote,  and  had  fraudulently  personated  persons  entitled  to  vote.  Neither 
want  of  title  or  personation  is  shown.  The  ground  insisted  upon  is 
altogether  different :  there  is  nothing  in  the  affidavits  to  show  that  the 
voters  might  not  be  known  by  the  names  under  which  they  were  regis- 
tered and  have  voted.  Even  supposing  the  rule  more  formally  drawn, 
so  as  to  raise  the  objection  insisted  upon,  I  should  be  inclined  to  say 
that  it  was  the  intention  of  the  Act  that  the  burgesses  should  vote  by 
the  names  which  appear  on  the  burgess  list.     The  second  question  to 
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ht}  put,  under  sect.  34,  is,  whether  the  voter  is  the  person  whose  name 
appears  in  the  list,  and  whether  he  is  the  person  whose  name  is  signed. 
He  is  not  to  be  asked  whether  the  name  which  he  has  signed  is  his  real 
name.  Rule  discharged. 


The  QUEEN  v.  The  Recorder  of  SHREWSBURY.    April  20. 

Under  stat  4  A  6  W.  4,  o.  76,  s.  79,  and  11  A  12  Viot  o.  SI,  i.  9,  the  ■etfioni  bare  no  Jariadio- 
tion  to  hear  as  appeal  against  an  order  of  removal,  where  notice  of  chargeability  has  not  been 
•erred  on  the  parieh  to  wbieh  the  removal  if  ordered. 

Before  etat  4  ^  5  W.  4,  a  78,  thera  wai  no  right  of  appeal  (except  in  the  eaee  of  focpended 
orders)  till  the  actual  removal. 

Mandamus  to  Charles  Harwood,  Esq.,  Recorder  of  the  borough  of 
Shrewsbury, in  Shropshire.  The  writ  suggested;  That, at  the  General 
Quarter  Sessions  *of  the  peace  holden  at  the  borough  of  Shrews-  p^,-^  q 
bury,  on  12th  July,  1852,  an  appeal  theretofore  entered  by  and  *- 
on  behalf  of  the  Ghurchwairdens  and  overseers  of  the  poor  of  the  parish 
of  Shawbury,  in  Shropshire,  against  an  order  under  the  hands  and  seals 
of  two  justices  in  and  for  the  borough  of  Shrewsbury,  bearing  date  28d 
February  in  the  year  aforesaid,  for  the  removal  of  George  Harris  and 
Elizabeth  his  wife,  from  the  parish  of  St.  Chad  in  the  said  borough  to 
the  said  parish  of  Shawbury,  came  on  to  be  heard  before  the  Recorder ; 
and  that  the  Recorder,  by  and  before  whom  such  sessions  were  then 
holden,  was  then  and  there  required,  on  the  part  and  behalf  of  the 
churchwardens  and  overseers  of  Shawbury,  to  hear  and  determine  the 
merits  of  the  said  appeal :  but  that  he,  not  regarding,  &c.,  dicl  thetn  and 
there  absolutely  neglect  and  refuse  to  hear  and  determine  the  said 
appeal,  and  did  then  and  there  dismiss  the  same  without  hearing  and 
determining  the  merits  thereof,  and  had  not,  at  any  time  since,  heard 
or  determined  the  same,  in  contempt,  &c.,  to  the  great  damage  and 
grievance  of  the  inhabitants  of  the  parish  of  Shawbury.  Whereupon 
they  have  humbly  besought  us,  &c.  The  writ  then  commanded  the 
Recorder,  without  delay,  to  enter,  or  cause  to  be  entered,  continuances 
upon  the  said  appeal  from  sessiim  to  session,  to  the  next  general  quar- 
ter sessions  of  the  peace  for  the  borough  of  Shrewsbury,  and,  at  such 
next  general  quarter  sessions,  to  proceed  to  hear  and  determine  the 
merits  of  the  said  appeal ;  or  to  show  cause,  &c.  Teste,  25th  Novem 
ber,  16  Victoria. 

Return.  That  the  order,  under  the  hands  and  seals  of  Thomas  Gird- 
ler  Gwyn  and  Edward  Hughes,  Esquires,  two  of  Her  Majesty's  keepers 
of  the  peace,  and  justices  *in  and*  for  the  borough  of  ShreweT-  ^^.^ ,. 
bury,  mentioned  and  referred  to  in  the  writ,  was  made  by  them,  ^ 
the  said  T.  G.  G.  and  E.  H.,  on  23d  February,  1852,  the  day  of  the 
date  of  the  same  order,  as  in  the  writ  mentioned.     That  a  copy  of  the 
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order  was  served  on  and  delivered  to  one  of  the  overseers  of  the  parish 
of  Shawbory,  in  the  writ  mentioned,  on  24th  February,  1852.  That 
a  notice  of  appeal  against  the  order,  containing  a  statement  of  the 
grounds  of  such  appeal,  was  served  on  the  churchwardens  and  overseers 
of  the  parish  of  Saint  Chad,  in  the  writ  mentioned,  on  16th  March, 
1852,  by  and  on  behalf  of  the  churchwardens  and  overseers  of  Shaw- 
bury,  the  same  being  a  notice  of  appeal  for  the  next  general  quarter 
sessions  of.  the  peace  to  be  holden  in  and  for  the  boroogh  of  Shrews- 
bury. That  the  appeal  against  the  order  was  entered  and  came  on  to 
be  heard  at  the  next  general  quarter  sessions  of  the  peace  in  and  for 
the  borough  of  Shrewsbury  holden  on  12th  July,  1852,  in  the  writ 
mentioned.  That  no  notice  in  writing  of  the  said  George  Harris  and 
Elizabeth  his  wife,  the  paupers  named  in  the  order  made  for  their 
removal  and  in  the  writ  mentioned,  or  of  either  of  them,  having  become, 
or  at  the  time  of  making  the  said  order  being,  chargeable  to  or  relieved 
in  the  parish  of  Saint  Chad  was,  with  the  said  order,  at'  the  time  of 
the  sending  and  service  of  the  same  on  the  said  24th  February,  1852, 
sent  to  or  served  upon  the  said  chnrchwardens  and  overseers  of  Shaw- 
bury  :  and  no  such  notice  of  chargeability  or  relief  has  at  any  time 
been  sent  to,  or  served  upon,  the  churchwardens  and  overseers  of 
Sbawbury.  That  no  statement  in  writing  of  the  grounds  of  removal, 
including  the  particulars  of  the  settlement  or  settlements  relied  upon 
^-.  .^  in  support  of  the  removal,  and  of  the  said  *order,  accompanied 
^  the  said  order  at  the  time  of  the  sending  and  service  of  the 
same  on  the  said  24th  February,  1852.  And  no  such  statement  of  the 
grounds  of  the  removal,  and  of  the  particulars  of  the  settlement  or 
settlements  relied  upon,  &c.,  has  at  any  time  been  sent  to  or  served 
upon  the  churchwardens  and  overseers  of  Shawbury.  That,  at  the 
time  of  the  said  appeal  against  the  order  coming  on  to  be  heard  at  the 
quarter  sessions  of  the  peace  in  and  for  the  borough  of  Shrewsbury^ 
on  12th  July,  1852,  no  removal  of  the  said  George  Harris  and  Eliza- 
beth his  wife,  or  of  either  of  them,  had  been  made  or  attempted  to  be 
made  to  the  parish  of  Shawbury,  by  or  cm  behalf  of  the  churchwardens 
and  overseers  of  the  parish  of  Saint  Chad,  or  by  virtue  of  the  order: 
and  no  such  removal  ^as  at  any  time,  since  the  said  appeal,  been  made 
or  attempted  to  be  made.  That,  according  to  the  rule  and  practice  of 
the  said  general  quarter  sessions  ot  the  peace  in  and  for  the  borough 
of  Shrewsbury,  it  was  requisite  to  the  hearing  and  determination  of 
the  merits  of  the  appeal  that  the  case  on  behalf  of  the  said  church- 
wardens and  overseers  of  the  parish  of  Saint  Chad,  being  the  respond- 
ents in  the  appeal,  dhould  first  be  stated,  and  evidence  thereupon 
adduced  of  the  ground  or  grounds  of  removal  relied  upon  in  support 
of  the  order :  and  that,  on  the  hearing  of  the  appeal,  the  churchwardens 
and  overseers  of  the  parish  of  Saint  Chad  could  not  legally  have  gone 
into  or  given  evidence  of  any  such  ground  or  grounds  of  removal 
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s«  Wherefore  I,  the  said  Recorder  of  the  borough  of  Shrewsbury,  did 
dismiss  the  said  appeal  against  the  said  order  so  brought  on  to  be  heard 
at  the  general  quarter  sessions/'  &c.,  as  in  the  writ  mentioned ;  «  notice 
of  the  said  appeal  having  been  served,  and  the  *8aid  appeal  r^^^^ 
brought  on  to  be  heard  at  the  said  general  quarter  sessions  of  '- 
the  peace,  before,  as  aforesaid,  any  notice  in  writing  of  the  chargeability 
of  the  said  G.  Harris  and  Elizabeth  his  wife,  or  either  of  them,  to  the 
said  parish  of  Saint  Chad  in  the  writ  mentioned,  and  any  statement  in 
writing  of  the  grounds  of  the  removal  of  the  said  Q.  Harris  and  Eliza- 
beth his  wife,  including  the  particulars  of  the  settlement  or  settlement, 
relied  upon  in  support  of  the  said  removal,  had  been  sent  to  or  served 
upon  the  churchwardens  and  overseers  of  the  parish  of  Shawbury  in 
the  writ  mentioned.  And,  for  the  causes  aforesaid,  I  do  humbly  return 
that  I  have  not  proceeded,  and  cannot  and  ought  not  to  proceed,  to 
hear  and  determine  the  merits  of  the  said  appeal,  as  by  the  writ,"  &c. 

Demurrer.     Joinder. 

Pashletfj  for  the  Crown. — ^The  return  is  founded  on  the  want  of 
service  of  notice  of  chargeability  and  grounds  of  removal.  But  that 
affords  no  reason  for  not  hearing  the  appeal :  on  the  contrary,  the 
appeal  should  have  been  heard  ;  and  the  objection,  if  supported,  should 
have  been  allowed  on  the  hearing.  That  want  of  notice  of  chargeability 
constitutes  a  good  ground  of  appeal  was  decided  in  Regina  v.  Brixham, 
8  A.  &  E.  375  (E.  G.  L.  R.  vol.  85);  and  it  follows  that  it  furnishes  no 
ground  for  refusing  to  entertain  the  appeal.  On  the  authority  of  that 
case,  the  rule  for  the  present  mandamus  was  made  ab8oIute.(a)  No 
inconvenience  arises  from  the  practice  as  settled  in  Regina  v.  Brixham : 
if  the  order  he  confirmed  on  the  objection,  the  decision  will  not  bind 
the  parties  on  an  appeal  upon  the  Merits.  On  the  other  hand,  p^.^  ^ 
it  may  be  important  to  have  the  order  quashed,  so  as  to  make  a  ^ 
new  order  necessary,  inasmuch  as  in  the  mean  time  the  chargeability 
may  cease.  The  right  of  appeal  is  given  to  the  parties  <<  who  think 
themselves  aggrieved  by  any  such  judgment'*  of  the  two  removing  jus- 
tices, by  Stat.  18  &  14  C.  2,  c.  12,  s.  2 ;  by  stat.  8  &  4  W.  &  M.  c.  li; 
s.  9,  to  any  persons  "aggrieved  by  any  determination;"  and,  by  the 
same  statute,  sect.  10,  to  "all  such  persons  who  think  themselves 
aggrieved  with  any  such  judgment  of  the  said  two  justices."  The  per- 
sons upon  whom  the  order  is  made  and  served  are  the  persons  aggrieved 
by  the  judgment  and  determination.  And  in  Rex  v.  Monks  Risborough, 
2  Bott,  744,  pi.  954  (6th  ed.),  it  was  held  that  the  "  next  quarter  ses- 
sions," in  Stat.  18  &  14  C.  2,  c.  12,  s.  2,  means  next  after  the  service 
of  the  order.  Stat.  4  A;  5  W.  4,  c.  76,  s.  79,  introduces  the  necessity 
of  the  service  of  notice  of  chargeability :  the  actual  removal  cannot  takp 
place  (except  by  consent)  till  twenty-one  days  after  notice  of  charge- 
ability  has  been  sent,  together  with  a  copy  of  the  order  and  the  exami- 

(a)  Regina  v.  Recorder  of  Shrowsbnryi  1  Low.  A  M.  105. 
VOL.  I. — 56 
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nations.  But  that  does  not  prevent  the  order  itself  from  being  the 
"judgment"  or  "determination'*  by  which  the  parish-  is  aggrieved: 
and,  under  that  statute,  it  has  been  held  that  either  the  order  or  the 
actual  removal  might  be  treated  as  the  grievance.  Then  stat.  11  &  12 
Vict.  c.  81,  s.  9,  merely  substitutes  the  grounds  of  removal  for  the 
examinations. 

0.  H.  Scotlandj  contri. — The  right  of  appeal  is  created  by  statute ; 
and  the  jurisdiction  exists  only  where  it  is  placed  by  statute.  Reginft 
^^^^^  V.  Brixham,  8  A.  &  E.  876  (E.  C.  L.   R.  vol.  86),  is  indeed 

•J  ^adverse  to  the  appellants,  but  only  by  implication :  the  point 
now  in  discussion  was  not  taken  there.  The  appeal  is  given,  by  stats. 
18  &  14  C.  2,  c.  12,  s.  2,  and  3  &  4  W.  &  M.  c.  11,  ss.  9,  10,  to  the 
parties  aggrieved  :  and,  as  to  those  statutes,  the  only  question  is,  what 
constituted  the  grievance.  Now,  though  sometimes  the  service  of  order 
of  removal  was  looked  to  for  this  purpose,  that  was  only  because  it  was 
assumed  that  the  removal  and  the  service  of  the  order  would  take  place 
contemporaneously.  The  order  of  removal  is  called  a  "  warrant,*'  in 
Stat.  13  &;  14  G.  2,  c.  12,  s.  1 ;  and,  like  other  warrants,  it  was  shown 
at  the  time  of  execution.  But  till  the  actual  removal  there  was  no 
grievance  ;  and,  when  a  sessions  intervened  between  the  order  and  the 
removal,  the  appeal  lay  to  the  sessions  next  after  the  removal ;  Bex  r. 
Norton,  2  Str.  881,  Rex  v.  St.  Marylebone,  18  East,  61,  64.  But,  as 
decided  in  the  case  last  mentioned,  stat.  86  G.  8,  c.  101,  b.  2,  intro- 
duced, in  the  case  of  a  suspended  order,  a  grievance  which  accrued 
immediately  upon  the  making  of  such  order,  and  without  removal,  by 
reason  of  the  costs  during  the  suspension.  Stat.  49  G.  8,  c.  124,  s.  2^ 
enacted  :  "  that  when  the  execution  of  any  such  order  of  removal  shall 
be  suspended,  the  time  of  appealing  against  such  order  shall  be  com- 
puted according  to  the  rules  which  govern  other  like  cases  from  the 
time  of  serving  such  order,  and  not  from  the  time  of  making  such 
removal  under  and  by  virtue  of  the  same."  This  does  not  recognise  a 
computation  from  the  time  of  the  service  of  the  order,  or  any  time  but 
the  removal,  in  the  case  of  orders  not  suspended,  but  provides  merely 
that  the  time,  though  reckoned  from  different  points  in  the  two  cases, 
*7181  ®^*^^  ^  computed  in  the  same  way.     [Lord  ^Campbell,  C.  J. — 

^  Did  not  service  of  the  order  furnish  evidence  of  settlement,  if 
acquiesced  in  ?]  It  could  do  so  only  if  there  was  the  power  to  appeal ; 
so  that  the  question  is  still  the  same.  Stat.  8  &  9  W.  8,  c.  80,  s.  6, 
enacts  that  appeals  shall  be  prosecuted  only  at  the  sessions  for  the 
county,  &c.,  wherein  the  parish,  &;c.,  "  from  whence  such  poor  person 
shall  be  removed,  doth  lie,"  evidently  assuming  that  in  all  cases  of 
appeal  there  will  have  been  an  actual  removal.  Then  the  question  is 
as  to  the  changes  produced  by  later  Acts.  Stat.  4  &  6  W.  4,  c.  76,  s. 
79,  gives  a  power  of  appeal,  before  removal,  if  notice  of  appeal  be  given 
within  twenty-one  days  after  service  of  a  notice  of  chargeability  accom- 
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panied  by  a  copy  of  the  order ;  but  here  that  notice  has  not  been  given. 
So,  by  sect.  84,  the  expenses  are  payable,  by  the  parish  to  which  the 
pauper  is  removed,  only  from  the  service  of  notice  of  chargeability. 
The  object  of  this  alteration  was  to  save  the  inconvenience  of  a  removal 
which  might  possibly,  on  appeal,  turn  out  to  be  unwarranted :  that 
explanation  is  given  by  Williams,  J.,  in  Begina  v.  The  Justices  of 
Herefordshire,  8  Dowl.  P.  C.  688,  645.  In  Regina  v.  Justices  of  Salop, 
6  Dowl.  P.  G.  28,  it  was  held  that,  even  after  stat.  4  &  5  W.  4,  c.  76, 
there  was  no  grievance  till  actual  removal,  and  therefore  that  an  appeal 
to  the  sessions  next  after  the  removal  was  early  enough.  That  was 
held  to  be  erroneous,  so  far  as  the  reasoning  went ;  it  being  afterwards 
decided  that,  since  the  statute,  both  the  order  and  the  removal  were 
distinct  grievances,  and  that  the  time  of  appeal  might  be  reckoned  from 
either ;  Begina  v.  The  Justices  of  the  West  Riding  of  Yorkshire,  2 
Dowl.  &  L.  488,  Begina  v.  The  Becorder  of  Leeds,  8  Q.  6.  623  (E. 
G.  L.  B.  vol.  55).  But  it  was  taken  for  granted,  in  all  these  cases,  • 
that,  before  the  statute,  there  was  no  ^grievance  till  there  was  ^^„^  q 
actual  removal.  Then  stat.  11  &  12  Vict.  c.  81,  s.  9,  does  more  ^ 
than  substitute  the  grounds  of  removal  for  the  examinations :  it  pro- 
vides in  itself  a  complete  regulation  of  the  practice :  and  it  enacts  that 
no  appeal  shall  be  allowed  if  notice  thereof  be  not  given  within  twenty- 
one  days  after  the  notice  of  chargeability  and  statement  of  grounds  of 
removal  shall  have  been  sent,  unless  within  twenty-one  days  a  copy  of 
the  depositions  has  been  applied  for,  when  fourteen  days  are  allowed 
for  notice  of  appeal,  reckoned  from  the  sending  of  such  copy.  This 
enactment  does  not  even  mention  the  service  of  the  copy  of  the  order. 
Therefore,  at  no  time  has  there  been  a  right  of  appeal  without  either 
an  actual  removal  or  a  service  of  notice  of  chargeability ;  and  now  there 
is  none  without  service  of  such  notice. 

Pashlei/j  in  reply. — Stat.  11  &  12  Vict.  c.  81,  s.  9,  varies  from  stati 
4  &  5  W.  4,  c.  76,  s.  79,  merely  in  the  description  of  documents  which 
are  to  be  sent :  the  question  therefore  is  still  as  at  the  time  of  the  de- 
cision of  Begina  v,  Brixham,  8  A.  &  E.  375  (E.  G.  L.  B.  vol.  85) :  and 
that  case  has  not  been  distinguished  from  the  present.  The  return 
does  not  show  that  the  objection  was  taken  in  this  case.  The  other 
decisions  under  stat.  4  &  5  W.  4,  c.  76,  which  have  been  cited  on  the 
other  side,  relate  merely  to  the  question  at  what  sessions  an  appeal 
should  be  heard,  not  to  the  general  question  of  jurisdiction:  and,  what- 
ever extra-judicial  remarks  may  have  been  made  in  those  cases,  they 
decide  only  that  both  the  service  of  the  order  and  the  actual  removal 
are  grievances  giving  the  right  to  ^appeal.  It  is  true  that,  p^ptoq 
under  the  old  law,  the  order  of  removal  was  almost  always  ^ 
served  at  the  time  of  the  removal :  but  it  cannot  be  inferred  from  this 
that  the  service  of  the  order  was  no  grievance  except  as  accompanying 
the  removal,  any  more  than  that  the  removal  was  no  grievance  except 
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as  accompanied  with  the  service  of  the  order.  In  Road  v.  North  Brad- 
ley, 2  Str.  1163,  the  rule  assumed  was  that  the  appeal  was  to  be  to  the 
sessions  next  after  the  order  of  removal. 

Lord  Campbell,  C.  J. — The  question  really  is  whether  Regina  v. 
Brixham,  8  A.  &  E.  375  (E.  C.  L.  R.  vol.  85),  is  to  be  upheld  or  over- 
ruled. According  to  that  decision,  this  return  is  bad;  for  it  would  be 
an  absurdity  to  say  that  what  was  a  good  ground  of  appeal  took  away 
the  jurisdiction  to  hear  the  appeal.  That  would  be  preposterous.  The 
question  therefore  is,  whether  the  non*service  of  notice  of  chargeability 
is  a  ground  of  appeal.  It  seems  to  me  that  it  is  not.  The  appeal  is 
given  where  there  is  a. grievance;  that,  I  think,  is  the  principle  upon 
which  all  the  statutes  are  founded.  As  to  stat.  13  &  14  G.  2,  c.  12, 
the  result  of  the  decisions  referred  to  by  Mr.  Scotland  h  that  there 
was  no  appeal  under  that  Act  till  there  was  an  actual  removal.  I  find 
indeed  no  express  decision  that  Jio  appeal  lay  upon  the  mere  service  of 
the  order :  but  that  appears  to  me  to  follow  by  implication.  At  all 
events,  the  appeal  lay  by  reason  of  the  removal ;  and  the  Courts,  in  so 
deciding,  seem  to  intimate  that  there  was  no  grievance  till  the  pauper 
was  taken  to  the  appellant  parish  together  with  the  order.  We  then 
have  an  express  decision  that,  in  the  case  of  suspended  orders,  under 

♦791 1  ®^^^*  ^^  ^'  ^'  *^'  ^^-^'  ^*  ^'  ^^^  order  is  itself  a  grievance:  but 
-^  there  the  statute  directed  the  payment  of  expenses  which  accrued 
from  the  service  of  the  order,  thus  creating  a  grievance  at  that  time. 
Then  stat.  4  &  5  W.  4,  o.  76,  s.  79,  prevents  a  removal  till  twenty-one 
days  after  service  of  notice  of  chargeability  accompanied  by  a  copy  of 
the  order.  The  service  of  the  order  is  a  mere  nullity  without  the 
service  of  the  notice  of  chargeability :  till  this  service  there  is  no  power 
of  removal :  and  the  time  for  appealing  dates  from  the  service.  That 
being  so,  there  is  no  grievance  until  there  is  notice  of  chargeability, 
and  there  being  no  notice,  there  is  no  right  of  appeal.  This  is  con- 
sistent with  all  the  decisions  except  Regina  v.  Brixham.  That  case  is 
certainly  irreconcileable  with  the  view  which  I  take :  but  I  think  we 
cannot  sustain  the  decision.  It  seems  too  absurd  to  allow  an  appeal 
where  there  is  no  grievance :  and  the  effect  would  be  Bimply  to  produce 
a  hearing  which  would  not  decide  the  matter  in  controversy  between 
the  parish^S)  and  would  only  make  it  necessary  to  obtain  a  fresh  order. 
It  seems  to  me  therefore  that  we  must  overrule  Regina  v.  Brixham ; 
and  then  there  remains  nothing  which  conflicts  with  our  view. 

Erle,  J.(a) — The  appeal  was  dismissed  on  the  ground  that  no  right 
of  appeal  exbted.  That  brings  us  to  consider  what  the  right  of  ap- 
peal is.  We  must  see  to  what  conditions  it  is  subject :  and,  if  those 
conditions  are  not  complied  with,  we  must  hold  that  it  does  not  exist. 
In  the  last  statute,  11  &  12  Vict.  c.  31,  s.  9,  it  is  enacted  that,  unless 

(a)  WiOBTXAH,  J.,  hid  left  the  Court 
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notice  of  appeal  be  given  within  twenty-one  days  *after  notice  r^^^oo 
of  chargeability  shall  have  been  received  (as  I  read  the  statute),  *■ 
or  fourteen  days  after  sending  a  copy  of  the  depositions,  no  appeal 
shall  be  allowed.  Any  one,  therefore,  desirous  of  appealing,  is  to  see 
whether  this  condition  has  been  complied  with :  in  other  words,  whether 
the  documents  have  been  sent ;  when  they  have  not,  the  time  during 
which  notice'  of  appeal  is  to  be  given  does  not  •  begin  to  nin.  To  my 
mind,  the  question  would  have  been  the  same  before  this  statute :  I 
must  say,  that  I  do  not  concur  in  the  decision  of  Regina  v.  Brixham, 
8  A.  &  E.  875  (E.  C.  L.  R.  vol.  85).  The  history  of  the  right  of  ap- 
peal has  been  very  clearly  traced  by  Mr.  Scotland,  The  removal  was 
originally  the  term  at  which  the  grievance  accrued;  and  different 
statutes  have  been  passed  since  stat.  18  &  14  G.  2,  s.  12,  all  confirma- 
tory of  the  view  that,  up  to  stat.  4  &  5  W.  4,  c.  76,  the  removal  was 
that  which  constituted  the  grievance  and  gave  the  right  of  appeal.  The 
intention  of  sect.  79  of  that  statute  was  to  put.  an  end  to  actual  removal 
till  the  alleged  settlement  had  been  acquiesced  in  or  affirmed  upon 
appeal.  Therefore  the  removal  was  suspended  for  twenty-one  days  after 
the  notice  of  chargeability  should  be  served:  This  produced  a  double 
right  of  appeal :  the  service  of  the  notice  and  the  actual  removal. 
Then  followed  stat.  11  &  12  Vict.  c.  81,  s.  9.  The  law  may  be  carried 
out  on  the  principle  indicated  by  Mr.  Justice  Williams,  in  Regina  v. 
The  Justices  of  Herefordshire,  8  Dowl.  P.  C.  645:  I  am  sure  that 
convenience  suggests  the  principle  which  we  are  affirming.  On  the  oppo- 
site view,  the  appellant  might  succeed  without  the  decision  of  any 
question  really  in  controversy,  so  as  only  to  render  it  necessary  to 
obtain  a  fresh  order.  *Our  view,  therefore,  is  corroborated  by  r:,c70Q 
the  convenience  of  the  case.  ^ 

Crompton,  J. — When  this  case  was  before  me,  in  the  Bail  Court,(a) 
I  was  much  struck  with  Mr.  Scotland^ %  argument,  and  did  not  see  how 
it  was  to  be  answered.  But  I  felt  bound  by  Regina  v.  Brixham.  I 
rather  invited  the  parties  to  contest  the  question  in  the  full  Court; 
and  the.  argument  here  has  convinced  me,  that,  up  to  stat.  4  &  5  W.  4, 
c.  76,  there  was,  in  the  case  of  onders  not  suspended,  no  grievance  till 
actual  removal,  and  since  that  Act,  none  without  service  of  notice  of 
chargeability.  And  the  matter  is  made  still  clearer  by  stat.  11  k  12 
Vict.  c.  31,  s.  9,  which  forbids  the  allowance  of  an  appeal,  unless  notice 
of  it  has  been  given  within  a  certain  time  after  notice  of  chargeability. 

Judgment  for  defendant. 

(a)  Begina  v.  Recorder  of  Shrewsbury,  1  Low.  A  M.  105. 
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FROMANT  «.  HEKRT  ASHLET  and  MARTHA  his  Wife. 

April  21. 

Quart,  whether,  where  the  writ  of  sommoni  in  an  action  is  endoned  with  partievlnn  nndcr 
aeet.  25  of  the  Common  Law  Procedure  Act,  1852  (15  k  16  Vict  o.  76),  the  plaintiff,  witfaoot 
leave  of  a  Judge,  maj  deliver  freeh  particulars  with  the  dcelaratioB,  and  proeeed  thereon. 

At  any  rate,  sueh  »  proceeding  is  no  more  than  an  irregularity  which  is  cured  by  the  defendant 
pleading  over. 

Assumpsit  for  goods  sold  and  delivered  to  the  female  defendant^ 
while  sole.     Plea :  Non  assumpsit. 

The  plaintiff  served  the  defendants  with  the  summons  endorsed  with 
particulars  of  demand,  under  stat.  15  &  16  Vict.  c.  76,  s.  25.  These 
particulars  were : 

*7QA1  *^^  G^oods  (haberdashery)  sold  to  defendant's 
^  testator,  James  Colebank, 

1849.  December  12  to  April  25, 1850 :  Goods 

1850.  April  26  to  July  8 :  Goods 
1850.  July  9  to  Oct.  11 :  Goods 


I  By  Cash,  25  Sept.  1850,      - 

63    7    1 
The  defendants  having  appeared  to  this  writ,  the  plaintiff  delivered  a 
declaration,  dated  5th  November,  1852,  to  which  fresh  particulars  were 
annexed,  and  which  were  as  follows : 

«« This  action  is  brought  to  recover  the  sum  of  68Z.  7a.  Id.,  the 
balance  due  to  the  plaintiff  for  the  goods  sold  and  delivered  to  the  de- 
fendant Martha,  before  her  marriage  with  the -defendant  Henry;  the 
full  particulars  whereof  exceed  three  folios,  and  have  been  delivered  to 
the  defendant.  Also  the  like  amount  on  account  stated.  Above  are 
the  particulars  of  the  plaintiff's  demand.  Dated  the  5th  day  of  No- 
vember, 1852." 

On  the  trial,  before  Lord  Campbell,  C.  J.,  the  counsel  for  the  de- 
fendants insisted  that  the  plaintiff  was  confined  to  the  first  particulars. 
The  Lord  Chief  Justice  was  of  this  opinion ;  but  he  offered  to  adjourn 
the  case,  in  order  to  allow  time  for  amendment  of  the  particulars. 
This  offer  was  declined  on  the  part  of  the  plaintiff:  and  he  offered  no 
evidence  upon  the  first  particulars ;  whereupon  he  was  nonsuited. 

In  last  term,  Udall  obtained  a  rule  Nisi  for  a  new  trial. 

Watson  and  Oreastf  now  showed  cause. — The  plaintiff  was  bound  by  the 

particulars  endorsed  on  the  writ,  under  stat.  15  &  16  Vict.  c.  76,  s.  25,  until 

♦72^1    ^*^^^  particulars  ^should  be  delivered  by  order  of  a  Judge.   The 

^  section  enacts,  that,  in  such  a  case,  <<  the  endorsement  shall  be 
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considered  as  partioulars  of  demand,  and  no  further  or  other  particulars 
of  demand  need  be  delivered,  unless  ordered  by  the  Court  or  a  Judge.*' 
[Lord  Campbell,  C.  J. — The  words  «  need  be'*  rather  suggest  that  the 
plaintiff  may  deliver  other  particulars  if  he  chooses.]  Sect.  25  exone- 
rates the  plaintiff  from  delivering  the  particulars  with  the  declaration : 
if  there  are  to  be  particulars  delivered  with  the  writ,  to  which  the 
defendant  appears,  having  a  good  defence  to  that  claim,  and  afterwards 
the  claim  is  changed  by  the  delivery  of  fresh  particulars  to  which  he 
may  have  no  defence,  the  defendant  will  be  put  to  useless  expense,  and 
the  object  of  the  Legislature  will  be  to  a  great  degree  defeated.  The 
plaintiff  may  thus  try  an  experiment  for  obtaining  his  unjust  claim,  and 
protect  himself  by  his  just  claim.  And  in  this  case  the  same  amount 
precisely  is  claimed  in  the  two  particulars.  [Lord  Campbell,  C.  J. — 
I  think  you  will  not  make  much  of  that  fact.]  The  consequences  of  not 
appearing  are  very  penal,  under  sect.  27.  [Coleridge,  J. — In  2 
Chitty*s  Arcbbold,  1257,  8th  edition,  it  is  said:  <<If  the  particulars 
delivered  be  incorrect,  the  plaintiff  cannot  cure  the  defect  by  delivering 
a  fresh  particulars,  or  otherwise,  without  a  Judge's  order,  or  by  con- 
sent :"  but  the  authority  cited  for  that  is  Brown  v.  Watts,  1  Taunt. 
853,  where  the  particulars  were  changed  after  issue  joined.]  The 
delivery  of  particulars,  under  the  old  practice,  was  a  proceeding  in  the 
cause,  and  is  at  least  as  much  so  now.  [Coleridge,  J. — Sect.  25 
should  be  construed  together  with  Rule  19  of  the  Reg.  Gen.  Hil.  16 
Vict.(a)]  That  provides  for  the  case  where  ♦there  has  been  r^mqr. 
no  endorsement  of  particulars  on  the  writ.  The  statutory  ^ 
character  of  the  particulars  is  exhausted  when  there  has  been  such  an 
endorsement. 

Udally  contrJL — Sect.  25  is  an  enactment  intended  to  aid  the  plain- 
tiff in  the  case  of  the  defendant  not  appearing :  if  the  defendant  does 
appear,  the  plaintiff  is  not  bound  to  adhere  to  the  particulars  endorsed 
on  the  writ.  If,  in  such  a  case,  the  cause  of  action  was  finally  fixed 
by  the  writ  and  endorsement,  why  should  a  declaration  be  delivered  at 
all  ?  [Erlb,  J. — ^If  the  declaration  be  otherwise  superfiuoue,  how  do 
you  make  it  more  essential  by  adding  particulars  to  it  ?  Lord  Camp- 
bell, C.  J. — ^Whatever  names  you  apply,  in  effect  you  vary  your  claim.] 
Writs  are  almost  always  now  endorsed  with  particulars:  is  there  to  be 
an  application  at  chambers  in  every  case  where  the  declaration  does  not 
exactly  correspond  with  these  particulars  ?  For  instance,  must  there 
be  an  application  to  warrant  a  count  on  an  account  stated,  if  the  par- 
ticulars endorsed  do  not  mention  such  account  ?  Rule  21  of  Reg.  Oen. 
Hil.  16  yict.(i)  regulates  the  time  for  pleading  after  the  delivery  of 
particulars,  whiqh  therefore  must  mean  particulars  annexed  to  the 
declaration  or  delivered  after  declaring.  The  Regulse  Generales  of 
HU.  16  Vict,  took  effect,  however,  only  from  11th  January,  1853 :  {e) 

(a)  Potty  Appendix,  I.  p.  r.  (6)  PoBt»  Appendix,  L  p.  tL  (o)  Ante,  p.  292. 
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the  particulars  here  were  delivered  before  that  day.  Bat,  under  either 
practice,  the  object  of  the  particulars  is  to  show  what  the  declaration 
means,  and  to  what  the  defendant  has  to  plead,  At  the  worst,  this  is 
but  an  irregularity;  and  the  defendant  has  waived  the  objection  bj 
pleading  over ;  Wallis  v.  Anderson,  Moo.  &  M.  291  (E.  C  L.  R.  vol. 
*7271  ^^^*  CoLBRiDGB,  J. — May  not  the  last  deliv^ery  of  particolars' 
-'  *be  a  nullity  ?]  The  teist  of  that,  as  pointed  out  by  Colbridob, 
J.,  in  Holmes  v.  Russel,  9  Dowl.  P.  C.  487,.  489>(a)  ^<*  is  to  see  whether 
a  party  can  waive  the  objection."  [Ei^lb^  J.— *Can  this  objection  be 
waived  ?  Gould  the  parties  agree  to  treat  an  action  for  a  debt  as  an 
action  for  a  trespass  ?]  The  particulars  Jire  Aot  part  of  the  record. 
The  acceptance  of  fresh  particularsy  as  when  the  defendant  assumes 
that  the  time  for  pleading  runs  from  their  delivery,  is  an  implied  admis- 
sion that  they  are  to  be  in  the  place  of  the  old  ones.;  Jones  v.  Fowler, 
4  Dowl.  P.  C.  232.     (He  was  then  stopped  by  the  Court.) 

Pbh  GuRiAM.(i) — That  case  is  in  point.  BxHe  absolute. 

(a)  See  aarratt  v.  Hooper»  1  DowL  P.  G.  2S. 

(c)  Lord  CampbslLv  C.  J.,  CouRiofti  and  Brlx,  Ji.    WicnrvAVy  Jf  bad  left  the  Court 


DAVID  HERBERT  THACKERAY  GRIFFIES  WILLIAMS  and 
WATKIN  LEWIS  GRIFFIES  WILLL^S  «.  HERBERT  DA- 
VIES  EVANS.     April  21. 

B.,  being  seieed  in  fee  of  tithes  and  alao  of  landB,  devised  the  tithes  to  his  nephew  B.,  son  of  S.'i 
sister  A.,  for  life ;  bnt,  if  D.  shonld  reoelTe  eoelesiastieBl  promotion  to  a  eertain  amoont,  theo 
to  D/s  brother  W.  for  life ;  remainder  to  the  nses  expressed  ooneemifig  bis  real  estate.  He 
made  certain  pictures,  Ac,  heirlooms,  directing  tbe  inventory  thereof  to  be  deposited  with 
the  deeds  conoerning  his  **  real  estates."  He  devised  all  his  "  real  estate,  of  what  nature  or  kind 
soever,  and  wheresoever  situate/'  to  h^  nieee  HI  for.liley  remainder  to  her  sons  sueoessivelj 
in  tail,  remainder  to  W.  for  life,  remainder  to  his  sons  in  tail,  remainder  over  to  other 
nephews  in  like  manner.  He  beqaeathed  a  legacy  to  his  wife,  on  condition  of  her  executing  a 
deed  binding  her  to  reoeive  an  annaitj  from  the  person  who  shonld  for  the  time  being  be  in 
the  possession  of  his  *'  real  estate,  under  the  limitations  aforesaid^"  in  lieu  of  her  taking  pos- 
session of  the  hereditaments  settled  on  her  by  way  of  jointure. 

He  exeontedTtwo  oodicils,  in  which  he  changed  the  order  of  the  parUes  named  in  the  disposition 
of  his  will  to  succeed  in  the  entail  of  his  "estates  real  and  personal;"  and  he  declared  "sU 
the  estates  lefl  and  disposed  of  by  my  will,"  to  be  without  impeachment  of  waste,  with  power 
to  out  timber  for  repairs  of  "  buildings  on  the  estate." 

By  another  codicil,  he  devised  all  his  **  real  estates,  of  what  nature  or  kind  soever,"  to  H.,  ion 
of  M.,  in  strict  settlement,  and,  upon  failure  of  H.'s  issue,  devised  all  his  **  said  real  estates" 
as  **  mentioned  in  my  said  will,"  declaring  that  the  devises  in  the  codicil  were  to  take  effect 
"  in  precedence  to  the  devises  of  my  real  estate  contained  in  my  said  will :"  and  he  appointed 
D.  one  of  his  residuary  legatees. 

Held,  that  tithes  were  not,  in  the  will,  included  under  the  words  real  estate,  and  that  the  specific 
devise  of  them  therefore  took  effect.  Also,  that  this  specific  devise  was  not  revoked  by  the 
codicil  last  mentioned,  the  words  "real  estate" appearing  to  be  then  used  so  as  not  to  inclode 
tithes. 

Thb  plaintiffs  having  sued  the  defendant  on  a  claim  by  plaintiffs  of 
*79i^1  ^^^'^^^^^  P^^^  ^^  certain  tithes,  and  *one-third  of  the  remaining 
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two-thirds,  or  rent-charges  in  lieu  of  tithes,  and  the  defendant 
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liftTiitg  appeared,(a)  it  was  ordered  by  Coleridge,  J.,  that  the  claim 
should  be  decided  by  this  Court,  upon  a  case  which,  so  far  as  is  material 
to  the  decision,  was  as  follows. 

Herbert  Evans  was,  at  the  date  and  execution  of  his  last  will  and 
testament  hereinafter  stated,  and  thenceforth  continued,  and  was  at 
the  time  of  his  death,  seised  to  him  and  his  heirs  for  an  estate  of 
inheritance  in  fee  simple  of  and  in  one-third  part,  and  one-third  part  of 
the  remaining  two-third  parts,  of  all  the  tithes,  or  rent-charges  in  lieu 
thereof,  arising  and  accruing  within  the  several  hamlets  of  Rhyddlan, 
Issa  Rhyddlan,  Ucha  Cowd,  Rhiwson,  Brynnan,  and  Havodyrwyti,  in 
the  parish  of  Llanwenog  and  county  of  Cardigan,  and  one-third  part 
of  all  the  tithes,  or  the  rent-charges  in  lieu  thereof,  arising  and  accruing 
within  the  several  hamlets  of  Llanvaughan,  Llechw^d,  Esgerbygoer, 
and  Owillim,  in  the  parish  and  county  aforesaid,  and  which  are  the 
same  tithes,  parts  or  proportions  of  tithes,  as  are  mentioned  in  the 
said  testator's  said  will  to  be  thereby  devised,  and  of  and  in  certain 
corporeal  hereditaments  of  great  value,  consisting  of  a  mansion-house 
and  demesne  lands,  called  Highmead,  situate  within  the  same  parish, 
and  of  other  messuages,  lands,  and  tenements,  situate  in  the  counties 
of  Carmarthen,  Cardigan,  and  Pembroke. 

The  said  testator  duly  made  and  published  his  last  will  and  testament 
in  writing,  and  the  several  codicils  thereto  hereinafter  stated.  The 
will  and  codicils  were  respectively  executed  and  attested,  in  such  man- 
ner as  required  by  law  for  passing  freehold  estates  by  devise.  The 
material  parts  of  the  will  were  as  follows. 

*(i  I  direct  all  my  just  debts,  funeral  and  testamentary  expenses,  r^iro/v 
to  be  fully  paid  and  satisfied  out  of  my  personal  estate  not  here-  '- 
inafter  specially  bequeathed :  and  I  hereby  charge  and  make  chargea- 
ble all  my  real  estate  with  the  payment  of  such  just  debts  and  expenses, 
in  aid  only  of  such  personal  estate.  I  give  and  bequeath,"  &e. :  here 
followed  a  pecuniary  bequest  of  16001.  to  an  illegitimate  -  son :  "  and 
this  sum  of  15002.  I  hereby  charge  upon  my  freehold  farm,  called," 
&c. :  another  1^002.  was  also  bequeathed  to  him  on  certain  trusts  then 
declared.  <«  I  give  and  devise  unto  the  Reverend  David  Herbert  Thacke- 
ray Oriffies  Williams,  fifth  son  of  my  said  sister  Anna  Margaretta 
Griffies  Williams,  and  his  assigns,  all  and  every  my  shares,  parts,  and 
proportions  of  and  in  the  tithes  yearly  arising,  growing,  and  renewing 
within  the  said  parbh  of  Llanwenog,  and  the  titheable  places  thereof, 
save  and  except  the  tithes  yearly  arising,  renewing,  and  increasing  in, 
upon,  and  from  the  demesne  lands  and  hereditaments  called  Highmead ; 
to  hold  the  same,  with  the  appurtenances,  unto  and  to  the  use  of  the 
said  D.  H.  T.  O.  Williams  and  his  assigns,  for  and  during  his  natural 
life,  but  subject  to  the  proviso  next  hereinafter  contained :  that  is  to 
say :  provided  always,  and  the  last  aforesaid  devise  is  upon  this  express 

(a)  See  The  Common  Law  Proeednre  Act,  1862  (15  A  16  Viet  e.  70),  a.  40. 
VOL.  I. — 57  2  P  2  B.  A  B. 
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eondition,  that,  if  at  any  time  during  his  life  the  said  D.  H.  T.  O.  Wil- 
liams shall  or  may  have  or  receive,  from  or  by  means  of  any  ecclesi- 
astical living  or  preferment,  an  annual  income  sum  or  sums  of  money 
amounting  altogether,  and  clear  of  all  payments  and  deductions  what- 
soever, to  the  sum  of  4002.,  then  and  from  thenceforth  the  said  last- 
mentioned  devise  to  him  and  his  assigns  shall  cease  and  determine :  and 
my  said  shares,  parts,  and  proportions  of  and  in  the  said  tithes  shall 
*7^01  S^  ^^^  *^  possessed  in  like  manner  by  his  brother,  Watkin 

^  Lewis  Griffies  Williams,  a  captain,"  &c.,  "for  the  period  of  his 
life  only :  then,  and  after  the  expiration  thereof,  to  the  several  provi- 
sions and  uses  herein  expressed  and  contained  of  and  concerning  my 
real  estate.  I  do  hereby  will  and  direct  that,  and  for  that  purpose 
Dequeath  all  and  every  the  pictures,  books,  plate,  furniture,  and  effects 
)f  or  usually  in  or  about  my  mansion-house  at  Highmead  aforesaid, 
shall  be  considered  as  or  in  the  nature  of  heir-looms,  and  pass  with  my 
said  house  in  the  same  manner  as  if  they  were  land  or  other  real  pro- 
perty appurtenant  or  appendant  thereto,  and  shall  accordingly  continue 
annexed  to  my  said  mansion-house,  as  long  as  the  law  will  permit,  and 
be  inherited  and  enjoyed  by  the  several  persons  who  sh^l  succeed  to 
my  real  estate  under  or  by  virtue  of  the  limitations  of  this  my  will ; 
for  so  they  passed  to  me.  And  I  hereby  devise  and  direct  that  proper 
inventories  shall,  immediately  after  my  decease,  be  made  and  taken  by 
my  executrix  hereinafter  named  of  all  the  said  pictures,  books,  plate, 
furniture,  and  effects  so  bequeathed  as  heir-looms  as  aforesaid,  and 
signed  by  her,  and  a  true  and  attested  copy  thereof  be  deposited  with 
the  writings  and  the  deeds  concerning  my  real  estates,  for  the  better 
information  of  the  person  or  persons  who  shall  from  time  to  time  suc- 
iCeed  thereto.  I  give  and  devise  all  my  real  estate,  of  what  nature  of 
kind  soever^  and  wheresoever  situate,  subject  to  the  payment  of  my  just 
debts,  funeral  and  testamentary  expenses  in  aid  of  my  personal  estate 
as  aforesaid,  unto  and  to  the  use  of  of  my  niece,  Mary  Anne  Elizabeth 
Evans,  daughter  of  my  late  brother,  Watkin  Evans,  a  captain,"  &c., 
«( and  her  assigns,  for  and  during  her  life ;  and,  after  the  determination 
*7^^^  ^^  ^^^^  estate  by  any  means  in  her  lifetime,  to  the  use  of  the 

-'  *said  William  Jones  Evans,  and  the  Keverend  William  Jones," 
&;c.  (to  preserve  contingent  limitations) ;  « and,  after  her  decease,  to 
the  use  of  her  first  and  other  sons,  and  the  heirs  of  his  and  their  bodies 
according  to  priority  of  birth :  and,  for  default  of  such  issue,  to  the 
use  of  my  nephew,  Watkin  Lewis  Griffies  Williams,  fourth  son  of  my 
said  late  sister,  Anna  Margaretta  Griffies  Williams,  and  his  assigns,  for 
and  during  his  life,  and  after  the'determination,"  &;c.  (to  preserve  con- 
tingent limitations) ;  «  and,  after  the  decease  of  my  said  last-mentioned 
nephew,  to  the  use  of  his  first  and  other  sons,  and  the  heirs  of  his  and 
their  bodies,  according  t)  the  priority  of  birth :  and,  for  default  of  sach 
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issne/'  &c  ,  to  Herbert  (a)  Yanghan  for  life,  remainder  in  tail  as  before; 
remainder  to  Herbert  Rice,  remainder  in  tail  aa  before :  remainder  over, 
not  material  here.  "  I  also  give  and  bequeiftth  unto  my  said  wife,  Eli- 
sabeth Evans,  the  sum  of  5002.,  to  be  paid  her,  her  executors,  adminis- 
trators, or  assigns,  by  my  executrix  hereinafter  named,  within  twelve 
calendar  months  next  after  my  decease,  without  interest,  upon  this 
express  condition  that  she,  the  said  Elizabeth  Evans,  do  and  shall,  by 
some  good  and  sufficient  deed  or  deeds,  or  instrument  or  instruments  in 
writing,  bind  herself  to  receive  from  the  person  who  for  the  time  being 
shall  be  in  the  possession  of  my  real  estate,  under  the  limitations  afore- 
said, an  annual  sum  of  5002.  in  lieu  of  herself  taking  possession  of  the 
hereditaments  settled  upon  her,  by  way  of  jointure,  by  the  settlement 
made  upon  our  marriage  or  afterwards,  for  so  long  time  as  the  said 
annuity  of  5002.  shall  be  regularly  paid  to  her  by  half-yearly  payments. 
All  the  rest  and  residue  of  my  personal  estate  and  effects  of  *what  r^mon 
nature  or  kind  soever,  I  give  and  bequeath  unto  my  said  niece,  ^ 
Mary  Anne  Elizabeth  Evans."  <<  Lastly,  I  appoint  my  said  niece,  Mary 
Anne  Elizabeth  Evans,  executrix  of  this  my  last  will  and  testament." 
Dated  11th  April,  1835. 

The  first  codicil  was  not  noticed  in  the  argtrtnent. 

The  second  codicil  was  dated  9th  October,  1888.  By  it,  the  devisor 
gave  to  Elizabeth  Evans,  for  her  life,  certain  houses,  &c.,  called  High- 
mead,  with  land,  provided  she  should  reside  there  six  calendar  months 
in  the  year ;  otherwise  the  premises  <«  to  be  dealt  with  according  to  the 
provisions  laid  down  in  my  last  will."  «  And,  whereas  in  my  last  will 
I  have  placed  my  nephew  W.  L.  G.  Williams  the^  first  in  the  entail  in 
my  estates  real  and  personal  after  his  cousin  Mary  Anne  Elizabeth 
Evans,  now  Mary  Anne  Elizabeth  Davies,  and  her  heirs  male,  and  after 
the  name  in  my  will  aforesaid  of  W.  L.  G.  Williams  so  in  entail  placed 
I  have  named  Henry  (a)  Vaughan,"  «and  after  the  said  Henry  (a) 
Yanghan  I  have  named  in  the  said  entail  Herbeft  Rice,"  "  I  hereby 
alter  and  change  the  disposition  in  my  will,  in  so  far  that  the  name  of 
my  nephew  Rev.  D.  H.  T.  O.  Williams  shall  come  in  and  be  in  force 
in  my  will  next  to  the  name  of  his  brother  W.  L.  G.  Williams ;  and 
this  for  all  estates  real  and  personal  possessed  by  me  in  my  own 
right." 

The  third  codicil  was  dated  19th  November,  1889.  By  it,  the  devisor 
substituted  his  nephew,  the  Rev.  D.  H.  T.  G.  Williams,  as  trustee  in 
place  of  a  person  before  appointed  trustee  :  and  he  added :  «  All  the 
estates  left  and  disposed  of  by  iny  will  are  hereby  declared  to  be  so  left 
without  impeachment  for  waste  against  every  one  in  possession  of  the 
same,  in  due  succession,  each  to  be  permitted  to  *cut  and  fell  tim-  w-^^qq 
her  for  repairs  of  all  buildings  on  the  estate  when  necessary."       ^ 

The  fourth  codicil  was  dated  2d  May,  1842.     By  it,  the  devisor  gave 

(a)  Si«,  in  paper  book :  qnatre,  Henry  t  (•)  Sie. 


733  WILLIAMS  v,  EVANS.    E.  T.  1853. 

certain  annuities  chargeable  upon  specified  lands.  <<  And,  subject  to 
the  said  several  annuities,  and  to  the  remedies  for  the  recovery  thereof, 
I  give  and  devise  the  said  hereditaments  to  the  uses  hereinafter  declared 
of  and  concerning  my  real  estate.  I  give  and  devise  all  my  real  estates, 
of  what  nature  or  kind  soever,  subject,  as  to  my  freehold  farms  called," 
&c.,  « to  the  charge  hereinafter  contained,  unto  Herbert  Davies,  son  of 
my  niece  Mary  Ann  Elizabeth  Davies,  wife  of,"  &c.,  <«  for  his  life,  with 
remainder,  on  the  determination  of  his  estate  in  his  Ufetime,  to,"  fcc 
(to  preserve  contingent  remainders);  "with  remainder  to  the  first, 
second,  and  every  other  subsequent  son  of  the  said  Herbert  Davies,  suc- 
cessively according  to  seniority,  in  fee  simple,"  with  limitations  depend* 
ent  upon  their  attaining  twenty^ne,  and  having  male  issue :  remainder 
to  every  son  in  succession  of  Mary  Ann  Elisabeth  Davies,  with  limita- 
tions to  their  issue  male,  not  now  material :  <<  and,  on  failure  of  such 
issue,  then  I  give  and  devise  all  my  said  real  estates  in  such  manner  as 
is  in  that  behalf  mentioned  in  my  said  will,  hereby  declaring  it  to  be 
my  will  that  the  devises  hereinbefore  made  shall  take  effect  in  prece- 
dence to  the  devises  of  my  real  estates  contained  in  my  said  will.  And 
I  hereby  direct  that  every  person  who  shall  become  entitled  in  posses- 
sion of  my  said  real  estates  by  virtue  of  the  devises  hereby  made  shall,*' 
within  eighteen  calendar  months,  endeavbur  to  obtain  an  act  or  license 
for  taking  the  name  and  arms  of  Evans ;  in  case  of  neglect,  the  subse- 
quent devises  to  be  accelerated.  And  he  appointed  D.  H.  T.  G.  Wil- 
*7341  ^^^^^  *^^^  William  Jones  Evans  residuary  legatees  and  executors 
-'  of  his  will  and  the  codicils  thereto. 

The  testator  died  on  or  about  the  7th  of  March,  1843,  without  having 
altered  or  revoked  his  will,  save  so  far  as  the  same  may  have  been 
revoked  or  altered  by  the  said  codicils,  or  some  or  one  of  them,  and  with- 
out having  in  anywise  altered  or  revoked  the  said  codicils,  or  any  of 
them,  save  so  far  as  any  or  either  of  the  said  codicils  of  prior  date  oiay 
have  been  altered  or  revoked  by  some  or  one  of  the  said  codicils  of  sub- 
sequent date. 

The  plaintiffs  are  the  same  persons  as  are  respectively  named  David 
Herbert  Thackeray  Griffies  Williams  and  Watkin  Lewis  Griffies  Williams 
in  the  will  and  codicils.  The  defendant  is  the  person  named  Herbert 
Davies  in  the  fourth  codicil.  Herbert  Davies  has,  by  Her  Majesty's 
Royal  license,  assumed  the  surname  of  •Evans,  in  addition  to  his  other 
names,  and  also  the  arms,  &c. 

The  titles  or  rent-charges  sought  to  be  recovered  in  this  action,  undci 
the  devise  or  gift  in  the  said  testator's  will  of  («all  and  every  my  shares, 
parts,  and  proportions  of  and  in  the  tithes  yearly  arising,  growing,  and 
renewing  within  the  said  parish  of  Llanwenog,  and  titheable  places 
thereof  (save  and  except,"  &c.),  are  all  the  tithes,  or  parts  or  shares  of 
tithes,  or  rent-charges  in  lieu  of  tithes,  of  or  to  which  the  said  testator 
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was  seised  or  entitled,  exoept  such  as  issued  out  of  the  demesne  lands 
of  the  said  testator  called  Highniead. 

The  defendant  has  entered  into  the  possession  or  receipt  of  the  said 
tithes,  or  rent-charges  in  lieu  of  tithes,  which  are  sought  to  be  recovered 
in  this  action,  and  claims  to  be  entitled  to,  and  to  hold  the  same  for  his 
own  use  and  benefit  under  the  fourth  codicil,  together  with  all  the  rents 
and  profits  of  the  said  testator's  mansion  ""house  and  demesne  r^p,Qg 
lands  at  Highmead  aforesaid,  and  other  his  corporeal  real  estates  ^ 
in  the  counties  of  Carmarthen,  Cardigan,  and  Pembroke. 

The  plaintifi  contend  that  the  gift  or  devise,  in  the  will  contained, 
of  the  tithes  or  rent-charges  in  lieu  of  tithes,  sought  to  be  recovered  in 
this  action,  is  not  revoked,  postponed,  or  altered  bj  the  fourth  codicil, 
or  otherwise ;  and  that  they,  or  one  of  them,  are  entitled  to  the  pos- 
session or  receipt  of  the  tithes  or  rent-charges. 

Either  party  to  be  at  liberty  to  turn  this  case  into  a  special  verdict, 
and  take  the  opinion  of  the  Court  of  Error  thereon. 

The  question  for  the  consideration  of  the  Court  was  stated  to  be  : 
Whether  the  plaintiffs,  or  either  of  them,  are  or  is  entitled  at  law  to  an 
estate  for  their  or  his  heirs,  or  life,  or  for  any  other  estate  in  possession, 
in  the  tithes  or  rent^harges,  sought  to  be  recovered  in  this  action,  or  to 
the  perception  or  receipt  thereof. 

The  case  was  argued  in  last  term.(a) 

Orowdery  for  the  plaintiffs. — The  words  «real  estates,"  in  the  fourth 
codicil,  would  certainly  pass  the  tithes  to  the  defendant,  if  taken  by 
themselves :  but  the  question  is  whether,  on  looking  at  the  will  and  the 
other  codicils,  it  does  not  sufficiently  ^pear  that  these  words  are 
intended  to  comprehend  only  the  corporeal  hereditaments.  Now  in  the 
will  there  is  a  clear  distinction  between  tithes  and  lands ;  and  « real 
estate"  is  confined  to  the  latter.  After  an  express  devise  of  the  tithes, 
there  is  a  provbo  that,  in  a  certain  event,  the  tithes  shall  go  to  W. 
L.  G.  Williams  for  life,  <«and,  after  the  expiration  thereof,  to  the 
*several  provisions  and  uses  herein  expressed  and  contained  of 


and  oonoeming  my  real  estate."    Afterwards  there  is  a  direc- 
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tion  that  inventories  of  the  property  bequeathed  as  heir-looms  shall  be 
deposited  <<  with  the  writings  and  the  deeds  concerning  my  real  estates." 
[CoLBRinoB,  J. — I  observe  that  the  word  used  is  sometimes  <<  estate," 
and  sometimes  "  estates :"  do  you  find  that  these  expressions  have  dif- 
ferent meanings  in  the  will  ?]  They  appear  to  be  used  indiscriminately. 
Then  follows,  in  the  will,  a  devise  of  <<  all  my  real  estate,  of  what  nature 
or  kind  soever,  and  wheresoever  situate."  The  argument  on  the  other 
side,  if  correct,  would  show  that  this  ip,  even  in  the  will,  a  revocation  of 
the  devise  of  the  tithes :  but  that  is  manifestly  inconsistent  with  the 
use  of  the  words  m  the  will.     [Lord  Campbell,  C.  J. — W.  L.  G.  Wil- 

(a)  Jaantiy  35, 1868.    Before  Lord  Oampbill,  C.  J.,  Colbrii>«%  Wismif  ar,  and  QttownWf 
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Hams  would  take  an  interest  in  remainder  in  the  tithes,  under  the  limi- 
tation of  the  real  estate,  if  it  comprehended  tithes.]  Again,  the  bequest 
of  5002.  to  the  widow  is  on  condition  that  she  execute  an  instrument, 
binding  herself  to  receive  an  annuity  <<  from  the  person  who  for  the  time 
being  shall  be  in  possession  of  my  real  estate,  under  the  limitations 
aforesaid,"  in  lieu  of  herself  taking  possession  of  the  hereditaments  set- 
tled on  her  by  way  of  jointure.  That  must  refer  exclusively  to  land. 
In  Evans  v.  Evans,  17  Sim.  86,  this  devise  was  before  Shadwell,  Y.  C, 
who  decided  that  the  devise  of  "  real  estates"  in  the  codicil  compre- 
hended tithes,  and  therefore  revoked  the  devise  of  tithes  in  the  will ; 
but  he  admitted  that  the  same  words  in  the  will  did  not  comprehend 
tithes :  the  question  is  whether  the  two  views  are  consistent,  and,  if 
not,  which  is  to  prevail.  The  second  codicil  changes  the  order  of  per- 
*7371  ^^°^  '^  ^"  ^^^  *entail  in  my  estates  real  and  personal :"  now  this 

-'  entail  of  the  realty  is  confined  to  the  lands,  unless  the  <<  real 
estate"  in  the  will  comprehended  the  tithes.  In  the  third  codicil  it  is 
declared  that  all  the  «« estates"  disposed  of  in  the  will  are  to  be  without 
impeachment  of  waste,  and  timber  may  be  cut  for  «<  all  buildings  on  the 
estate;"  language  inapplicable  to  incorporeal  hereditaments.  Then 
can  a  larger  meaning  be  assigned  to  the  words  in  the  fourth  codicil  ? 
In  Doe  dem.  Hearle  v.  Hicks,  1  CI.  &.  Fin.  20,  S.  G.  8  Bing.  475  (E. 
C.  L.  R.  vol.  21),(a)  the  House  of  Lords  held  that  adear  life  estate  given 
by  will  to  the  testator's  wife  in  a  copyhold  was  not  revpked  by  a  codi- 
cil <<  revoking  and  making  null  and  void  several  of  the  dispositions  here- 
tofore made  by  me  in  my  said  will  and  codicils  of  all  my  freehold, 
copyhold,  and  personal  estate  and  effects  of  all  and  every  kind  and 
description."  In  Sugden*s  Treatise  of  the  Law  of  Property,  as  admi- 
nistered by  the  House  of  Lords,  p.  215,  note  (1),  an  analysis  of  this 
case  is  given,  which  is  fuller  than  the  report  of  the  case  in  the  House 
of  Lords. 

Sir  Fitzray  Kellffy  contrd.. — If  the  will  stood  alone,  the  plaintiffs 
would  be  entitled  to  the  tithes :  it  is  not  suggested,  on  the  part  of  the 
defendant,  that  the  devise  of  the  tithes  is  revoked  in  the  will  itself. 
The  question  arises  on  the  general  devise  in  the  codicil.  It  is  impor- 
tant to  keep  in  view  the  distinction  between  questions  as  to  revocations 
of  limitations  in  a  devise  by  other  limitations  in  the  devise  itself,  and 
questions  as  to  revocations  by  a  codicil :  the  presumption  against  the 
*7^A1  ^^^^^^^^^^  ^  much  less  strong  in  the  latter  case  than  in  the  for* 

■■  mer.  ♦The  subject  is  discussed  in  1  Jarman  on  Wills,  158.  The 
devisor  here  meant  to  make  his  niece,  Mary  Ann  Elizabeth  Evans,  the 
mother  of  the  defendant,  the  first  object  of  his  bounty :  by  the  will  the 
real  estate  is  given  to  her  for  life,  remainder  to  her  first  and  other  sons 

(a)  Affirming  the  Judgment  of  Exoh.  Ch.,  whieh  rerened  the  jadgment  in  Ezch. :  Hicks  «. 
Doe  dem.  Hearie,  1  T.  A  J.  470.t  For  another  point  in  the  lame  will,  see  Omrei  v.  Hieks,  S 
A.  A  B.  88  (B.  C.  L.  B.  toL  31). 
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in  tail,  the  tithes  having  been  first  excepted.  The  real  estates  are 
afterwards  by  the  codicil  given,  without  exception,  to  her  son  the  de* 
fendant.  This  is  the  natural  as  well  as  the  legal  effect  of  the  language 
in  the  fourth  codicil.  The  re-arrangement  of  the  order  of  the  inte- 
rests in  the  entail  is  a  revocation :  one  limitation  is  in  fact  annulled 
and  another  substituted  for  it.  [Lord  Campbell,  C.  J. — Do  not  the 
codicils  refer  us  back  to  the  will,  so  as  to  show  what  <«  real  estate"  means 
throughout  ?]  Suppose  the  testator  had  said  in  expi-ess  words  that  he  . 
revoked  the  devise  of  real  estates  contained  in  the  will :  would  not  that 
revocation  have  affected  the  tithes  ?  It  is  to  be  observed  that  the  de- 
fendant, even  bj  the  will,  had  already  a  contingent  interest  in  the  tithes. 
And  the  fourth  codicil  makes  a  new  provision  for  the  plaintiff,  D.  H.  T. 
G.  Williams,  by  constituting  him  residuary  legatee.  In  Doe  dem.  Hearle 
V.  Hicks,  1  CI.  &  Fin.  20,  the  question  lay  between  holding  the  whole 
will  revoked,  or  the  devise  of  the  copyhold  unrevoked:  and,  inasmuch 
as  the  language  of  the  codicil  showed  an  intention  to  leave  some  of  the 
will  unrevoked,  the  latter  construction  was  preferred.  That  reasoning 
is  inapplicable  to  the  present  case. 

OrowdeVi  in  reply. — The  language  of  the  will  may  be  construed  as  if  the 
devisor  had  expressly  said  that  by  <<real  estate"  he  did  not  mean  r^iroQ 
to  include  tithes.  The  ^distinction,  in  support  of  which  Jarman  ^ 
on  Wills  has  been  cited,  is  undoubtedly  sound ;  but  it  is  inapplicable  to 
a  case  where  a  codicil  expressly  refers  to  a  will :  there  the  effect  is  to 
make  the  whole  one  instrument,  so  far  at  least  as  regards  language. 
The  codicil  contains  no  express  words  of  revocation. 

Our.  adv.  vuit. 
Lord  Gampbell,-C.  J.,  now  delivered  the  judgment  of  the  Court. 
We  have  taken  time  deliberately  to  consider  this  case,  out  of  respect 
for  the  opinion  of  the  late  Vice-chancellor  Shadwkll,  as  reported  in 
17  Simons,  98,  <<  that  it  is  perfectly  plain,"  <<  that  the  gift  of  the  tiithes, 
made  by  the  will,  to  David  and  Watkin  Williams,  in  succession,  is  revoked 
by  the  devise  in  the  last  codicil."  After  carefully  looking  at  the  will 
and  codicils,  and  referring  to  the  authorities  relied  upon  in  ihe  argu- 
ment, we  feel  ourselves  obliged  to  adhere  to  the  contrary  opinion,  that 
the  gift  of  the  tithes  in  question  to  the  plaintiffs  remains  unrevoked, 
and  that  they  are  entitled  to  our  judgment. 

Their  right  to  life  estates  in  succession  under  the  will  being  clear  and 
undisputed,  it  lies  on  the  defendant  to  show  clearly  that  the  devise  in 
their  favour  in  the  will  has  been  revoked.  There  is  no  express  revoca- 
tion ;  and  reliance  can  only  be  placed  upon  a  subsequent  inconsistent 
disposition,  by  codicil,  of  the  previously  devised  property. 

The  leading  case  upon  this  subject  is  Doe  dem.  Hearle  v.  Hicks,  1  CI. 
k  Fin.  20,  Sugden's  Treatise  of  the  Law  of  Property,  *as  admi-  r^^^/^ 
niatered  in  the  House  of  Lords,  214 ;  in  which  it  was  decided  ^ 
that  a  life  estate  clearly  given  by  a  will  to  a  testator's  wife,  in  a  por- 
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tion  of  his  real  estate  which  was  copyheld,  was  not  revoked  by  a  oodieil 
by  which  he  revoked  several  of  the  dispositions  in  his  will  of  all  his 
freehold,  copyhold,  and  personal  estate  and  effects  of  all  and  every  kind 
and  description,  and,  in  the  place  of  such  devise,  disposition,  and  be- 
quest, he  devised  and  bequeathed  all  and  every  his  freehold,  copyhiild, 
ami  personal  estate  and  effects,  of  every  kind  and  description,  whativer 
and  wheresoever  situated,  unto  his  daughter,  and  afterwards  to  his 
grandson.  TiNDAL,  C.  J.,  in  that  case,  delivering  the  opinion  of  the 
Judges  on  which  the  House  of  Lords  acted,  said :  «« The  general  prin- 
ciple upon  which  this  opinion  proceeds  may  be  stated  thus : — The  testa- 
tor does  by  his  will  show  a  clear  and  manifest  intention  to  devise  the 
Plomer  Hill  Estate  to  his  wife  for  life,  or  during  her  widowhood.  If 
such  devise  in  the  will  is  clear,  it  is  incumbent  on  those  who  contend  it 
is  not  to  take  effect  by  reason  of  a  revocation  in  the  codicil  to  show  thai 
the  intention  to  revoke  is  equally  clear  and  free  from  doubt  as  the  original 
intention  to  devise ;  for  if  there  is  only  a  reasonable  doubt  whether  the 
clause  of  revocation  was  intended  to  include  the  particular  devise,  then 
such  devise  ought  undoubtedly  to  stand.*'  ^^  Whether,  therefore,  this 
devise  was  revoked  must  be  determined,  not  by  any  express  words  to 
that  effect,  but  by  the  consideration  whether,  upon  the  construction  of 
the  codicil,  the  devise  and  disposition  therein  contained  must  of  neces- 
sity be  held  inconsistent  with  the  devise  to  the  wife."  The  Vice-Chan- 
*7A^^  ^^^^^^  declared  that  he  concurred  in  this  general  ^doctrine, 
-'  although  the  case  of  Doe  dem.  Hearle  v.  Hicks,  1  CI.  k  Fin.  20, 
he  thought,  bears  upon  the  face  of  it  essential  marks  of  difference  from 
the  present  case. 

In  the  present  case,  the  supposed  inconsistency  is-  in  the  fourth  codi- 
cil, by  which  the  testator  devises  all  his  real  estates  of  what  nature  or 
kind  soever  unto  Herbert  Davies,  the  now  defendant,  in  strict  settle- 
ment, and,  on  failure  of  such  issue,  he  devises  all  his  said  real  estates 
in  such  manner  as  is  in  that  behalf  mentioned  in  his  said  will^  declaring 
it  to  be  his  will  that  the  devises  hereinbefore  made  shall  take  effect  in 
precedence  to  the  devises  of  his  real  estates  contained  in  his  said  will. 

Are  the  tithes  devised  by  the  will  for  life  to  the  plaintiffs  clearly  meant 
by  the  testator  to  be  included  in  the  real  estates  which  he  devises  by 
the  fourth  codicil  in  strict  settlement  to  the  defendant  ?  If  this  was 
his  intention,  the  fourth  codicil  amounts  to  a  revocation,  as  contended 
for  by  the  defendant.  But,  although  «  real  estates"  may  unquestiona- 
bly include  tithes,  and  prim&  facie  would  do  so,  we  are  to  see  in  what 
sense  the  testator  uses  the  words  in  the  will  and  in  the  codicil.  Now 
it  is  admitted  here  that  the  words  in  the  will  did  not  include  the  tithes : 
for  in  the  will  the  testator  calls  tithes  <<  tithes,"  and  every  kind  of  real 
property  except  tithes  <'real  estate."  Why  should  it  be  supposed  that 
he  uses  «<  real  estates"  in  a  different  sense  in  the  codicil  ?  This  is  not 
in  the  slightest  degree  necessary  for  effecting  his  purpose  to  substitute 
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the  afterborn  son  of  his  niece  for  his  liiece  respecting  the  inheritance  of 
his  real  estates.  She  was  to  have  taken  the  real  estates  minu$  the  life 
interest  in  *the  tithes  given  to  the  plaintiffs  in  snccession :  and  r:^i^j^o 
the  manifest  intention  of  the  fourth  codicil  is,  that  her  son  should  ^ 
do  the  same.  The  birth  of  the  son  was  a  sufficient  reason  for  altering 
this  disposition ;  but  nothing  had  occurred  as  a  reason  for  altering  the 
disposition  respecting  the  tithes.  The  testator  expressly  declares  his 
object  to  be  that  the  devises  made  by  the  fourth  codicil  shall  take  effect 
in  precedence  to  the  devise  of  bis  real  estates  contained  in  his  will. 
The  alteration  was  only  to  apply  to  what  he  called  his  <<real  estates/' 
excloBive  of  the  interest  in  the  tithes  given  by  the  will  to  the  plaintiffs : 
and  in  all  other  respects  his  will  was  to  have  its  full  operation. 

Under  these  circumstances,  we  think  that  the  defendant  has  entirely 
failed  in  showing  a  revocation,  and  that  the  plaintiffs  take  the  same 
interest  as  if  the  fourth  codicil  had  never  been  executed.  We  come  to 
this  conclusion  on  the  same  principle  which  guided  us  in  the  late  case 
of  Doe  dem.  Evers  v.  Ward,(a)  that  a  revocation  by  subsequent  codicil, 
whether  by  express  words  of  revocation  or  by  devise  inconsistent  with 
the  former  devise,  shall  operate  so  far  only  as  is  necessary  to  effectuate 
the  intention  of  the  testator.  Judgment  for  the  plaintiffs. 

(a)  Janoaiy  SOth,  1852. 


♦EDMUND  MOREWOOD  and  GEORGE  ROGERS  v.  JOHN  p^- .- 
POLLOK,  ARTHUR  POLLOK,  ALLAN  GILMOUR,  and  •■  '** 
ROBERT  RANKIN.    April  22. 

Ooods  w«re  delWtred  at  M.  to  the  ownera  of  the  ship  B.,  to  be  eosTejed  on  bowd  the  ship  B. 
mod  then  to  be  carried  in  her  to  L.  The  goods  were  destroyed  by  a  oasaal  fire  on  board  a 
lighter  employed  by  the  ownen  of  the  B.  to  oooTey  them  from  M.  to  the  ship  B.  Held :  that 
Stat.  S6  O.  8»  a  86^  1. 2,  did  aot  proleet  tha  ownen  of  the  B.,  ai  the  Art  wae  not  on  board  theif 
■hip. 

Dbclabatiok  :  that  defendants  were  the  owners  of  a  certain  vessel 
called  The  Barbara,  lying  at  anchor  at  the  port  of  Mobile,  in  the 
United  States  of  America,  and  bound  on  a  certain  voyage  at  and  from 
the  port  of  Mobile,  aforesaid,  to  Liverpool :  and  thereupon  one  W.  A. 
D.,  at  Mobile,  delivered  to  defendants,  on  account  of  plaintiffs,  and 
defendants  then  accepted  and  received,  a  quantity  of  cotton,  to  be  by 
defendants  safely  carried,  and  conveyed  to,  and  shipped  on  board  of 
The  Barbara,  and  carried  and  conveyed  in  this  said  vessel  to  Liverpool, 
and  there  to  be  delivered  to  plaintiffs,  the  dangers  of  the  seas  only  ex*, 
cepted,  for  freight  and  reward,  payable  by  plaintiffs  to  defendants  in 
that  behalf.  And,  although  defendants,  so  being  owners  of  the  said 
vessel  called  The  Barbara,  received  the  said  cotton,  to  be  safely  con- 
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veyed  to  and  shipped  by  them  on  board  the  said  vessel,  to  be  carried 
and  delivered  as  aforesaid,  and  have  delivered  a  small  part  of  the  said 
cotton  at  Liverpool,  aforesaid,  yet  defendants  did  not  safely  carry  and 
convey  to  the  said  vessel,  and  ship  on  board  thereof,  the  residue  of  the 
said  cotton,  nor  safely  convey  the  said  residue  therein,  nor  deliver  the. 
same  to  plaintiffs  at  Liverpool,  aforesaid,  although  not  prevented  from 
so  doing  by  the  danger  of  the  seas:  but,  on  the  contrary,  by  and* 
*7iiJ.l  *'^^^^S^  ^^^  mere  carelessness,  negligence,  misconduct,  and 
-■  default  of  defendants  and  their  servants,  the  said  residue  of  the 
said  cotton,  while  the  same  was  on  board  of  a  certain  lighter,  for  the 
purpose  of  being  conveyed  to  and  shipped  on  board  of  The  Barbara,  and 
before  the  same  was  shipped  on  board  of  the  said  vessel,  was  destroyed 
by  fire. 

Plea  2.  That,  before  and  at  the  time  of  the  delivery  to,  and  accept- 
ance and  receipt  by  defendants,  of  the  said  cotton,  plaintiffs  and 
defendants  were  all  subjects  of  our  Lady  the  Queen,  resident  and 
domiciled  in  that  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  which  is  called  Great  Britain ;  and  that  the  said  lighter  was  a 
vessel,  necessarily  and  properly,  and  according  to  the  custom  of  the 
said  port  of  Mobile,  used  for  the  carrying  of  the  said  cotton  over  the 
water,  from  the  land  to  the  said  ship.  That  the  said  carelessness, 
negligence,  misconduct,  and  default  in  the  declaration  mentioned,  if 
any  such  theire  was,  was  committed  by  the  said  servants,  in  the  absence 
of  defendants,  and  of  every  of  them,  and  without  the  license,  consent, 
or  privity  of  defendants,  or  any  of  them ;  and  that  the  carelessness, 
negligence,  misconduct,  and  default  with  which  defendants  are  charged, 
is  solely  the  said  supposed  carelessness,  negligence,  misconduct,  and 
default  of  their  said  servants,  and  of  which  they,  defendants,  were 
guilty,  if  at  all,  merely  as  being  the  masters  of  and  responsible  for 
such  servants,  and  not  otherwise.  That  the  said  residue  was  consumed 
by  the  said  fire,  in  the  declaration  mentioned,  and  so  lost,  and  was  not 
lost  by,  from,  or  through  any  other  cause  whatsoever ;  and  defendants 
say,  that  they  were  prevented,  not  by  any  other  cause  or  matter,  but 
solely  by  the  said  loss,  so  occasioned,  as  aforesaid,  from  carrying  and 
*74^1  ^conveying  and  delivering  the  said  residue,  according  to  the  said 
^  terms  on  which  the  said  cotton  was  delivered  to  and  received  by 
them,  as  in  the  declaration  mentioned.  And  so  defendants  say,  that, 
by  reason  of  the  premises,  and  by  force  of  the  statute  in  such  caae 
made  and  provided,  they  are  not  liable  to  the  claim  of  the  plaintiffs. 

Demurrer.     Joinder. 

W.  L.  Jones^  for  the  plaintiffs. — The  question  depends  on  the  con* 
struction  of  stat.  26  G.  3,  c.  86,  s.  2,  which  enacts :  <«  that  no  owner 
or  owners  of  any  ship  or  vessel  shall  be  subject  or  liable  to  answer  for 
or  make  good,  to  any  one  or  more  person  or  persons,  any  loss  or  damage 
which  may  happen  to  any  goods  or  merchandise  whatsoever,  which. 
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from  and  after  the  1st  day  of  September,  1786,  shall  be  shipped,  taken 
in,  or  pat  on  board  any  such  ship  or  vessel,  by  reason  or  means  of  any 
fire  happening  to  or  on  board  the  said  ship  or  vessel. "  In  Gale  v. 
Laurie,  5  B.  &  C.  156,  163  (E.  C.  L.  R.  vol.  11),  Abbott,  C-  J.,  in 
delivering  the  judgment  of  the  Court,  says  of  the  Acts  for  the  relief 
of  owners  of  ships,  of  which  this  is  one :  «« these  Acts  were  certainly 
*  made  to  encourage  persons  to  become  owners  of  ships,  and  in  conformity 
with  similar  provisions  contained  in  the  law  of  many  of  the  maritime 
states  of  the  continent  of  Europe.  Their  effect,  however,  is  to  take 
away  or  abridge  the  right  of  recovering  damages,  enjoyed  by  the  sub- 
jects of  this  country  at  the  common  law ;  and  there  is  nothing  to  re- 
quire a  construction  more  favourable  to  the  shipowner,  than  the  plain 
meaning  of  the  words  imports."  And  in  Hunter  v.  M'Gown,  1  Bligh, 
573,  it  was  decided  by  the  '^'House  of  Lords  that  the  statute  did 
not  extend  to  lighters. 

Bramwelly  contri. — The  defendants  being  shipowners,  and  their  ship 
being  at  a  port  where  she  cannot  come  alongside  the  quay,  they  receive 
the  goods  in  a  lighter  to  carry  them  to  the  ship.  It  is  not  disputed 
that,  if  the  fire  had  taken  place  on  board  the  ship,  the  defendants  would 
be  protected  by  stat.  20  0.  3,  c.  86,  s.  2.  The  question  comes  to  be, 
whether,  for  all  practical  purposes,  the  goods  are  not  shipped  as  soon 
as  they  are  taken  by  the  shipowners  to  be  carried  on  the  sea.  The 
policy  of  the  statute  was  to  protect  shipowners ;  and  they  should  be 
protected  equally  in  their  own  ship  and  on  Ihe  lighter  ancillary  to  it. 
Or,  if  the  lighter  is  viewed  as  a  distinct  vessel,  then  the  carriers  are 
protected  because  the  fire  was  on  board  of  it.  In  Hunter  v.  M*Oown, 
the  lighter  was  employed  as  rivercraft :  she  was  going  up  the  Clyde 
from  Greenock  to  Glasgow.  The  decision  would  have  been  different  if 
a  similar  vessel  had  been  bound  outwards.  And  the  fire  here  took  place 
on  board  ^the  lighter;  and  therefore  the  defendants  are  protected,  as 
they  were  owneiy  of  her  for  the  time.  The  statute  cannot  be  construed 
so  literally  as  not.  to  protect  a  charterer  or  other  person,  not  literally 
owner  (^  the  vessel,  though  receiving  goods  on  board  to  be  carried  on  a 
sea  voyage  in  her.  [Crompton,  J. — The  goods  are  delivered  to  the 
defendants  on  shore  at  Mobile,  to  get  them  on  board  The  Barbara  as 
they  can,  and  then  to  carry  them  per  The  Barbara  to  Liverpool.  Tou 
seem  to  *treat  the  case  as  if  the  goods  were  delivered  to  them  r^t^j^Y 
for  two  sea  voyages,  one  from  Mobile  to  The  Barbara  per  lighter,  ^ 
the  other  from  the  lighter  per  The  Barbara  to  Liverpool.] 
W.  L.  J(me3  was  not  called  on  to  reply. 

Lord  Campbell,  C.  J. — I  think  the  plea  is  bad.  The  defendants 
were  liable  at  common  law:  and,  unless  they  can  bring  themselves 
within  the  terms  of  some  Act  relieving  them,  they  remain  liable.  They 
plead  a  plea  which  it  is  said  is  justified  by  stat.  26  G.  8,  c.  86,  s.  2. 
That  enactment  protects  the  owners  of  any  ship  from  mak^g  good  any 
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loss  which  may  happen  to  goods  «<  shipped,  taken  in,  or  put  on  board 
any  such  ship  or  vessel,  by  reason  or  means  of  any  fire  happening  to  or 
on  board  the  said  ship  or  vessel."  Now  we  are  to  say  whether  the 
protection  given  by  this  Act  extends  to  the  facts  pat  npon  the  record. 
We  are  to  see  what  the  Legislature  has  said.  We  are  not  to  consider 
what  it  may  or  may  not  have  been  politic  to  protect,  bat  what  it  is  that 
the  Legislature  actually  has  protected.  Now  this  declaration  states 
that  the  goods  were  delivered  on  account  of  the  plaintilb  at  Mobile,  and 
were  there  accepted  by  defendants  to  be  by  the  defendants  safely  car- 
ried and  conveyed  to  and  shipped  on  board  The  Barbara,  and  carried 
and  conveyed  in  her  to  Liverpool.  The  goods  were  lost :  and,  it  must 
now  be  taken,  lost  by  a  fire  occasioned  by  the  negligence  of  persons  on 
board  a  lighter,  not  belonging  to  the  defendants,  which  was  carrying 
the  goods  to  the  ship.  These  facts  do  not  constitute  a  case  which  ia 
*74.R1  ^°^^^^^®^  ^7  ^^®  ^Act.  This  lighter  cannot  be  considered  as 
-'  part  of  the  ship  Barbara :  it  is  a  public  lighter  employed  by  the 
owners  of  that  ship  for  the  purpose  of  conveying  the  goods  to  her. 
Again,  it  seems  that,  to  bring  a  case  within  the  Act,  the  fire  must  be 
on  board  a  ship  which  b  the  property  of  the  defendants.  In  this  case 
the  fire  was  on  board  the  lighter  of  which  the  defendants  were  not 
owners.  It  seems  to  me  clear,  therefore,  that  the  facts  do  not  bring 
the  defendants  within  the  enactment;  and,  consequently,  that  their 
common  law  liability  remains. 

WiGHTBCAN,  J. — I  am  of  the  same  opinion.  Beliance  is  placed  by 
the  defendants  on  stat.  26  G.  8,  c.  86,  s.  2 :  but  I  think  it  does  not 
apply  under  the  circumstances  stated  in  this  plea.  The  enactment  is, 
that  no  owner  of  a  ship  shall  be  answerable  for  any  loss  by  reason  of  a 
fire  happening  «on  board  the  said  ship."  Now  I  think  that  there  is  no 
doubt  that  this  fire  did  not  happen  on  board  The  Barbara.  It  is  said 
that  the  lighter  may  be  taken  to  be  part  of  her;  but  I* see  no  ground 
for  saying  so.  Then  Mr.  BramweU  says  that  the  defendants  may 
be  considered  as  owners  of  the  lighter.  But  they  were  not  owners 
of  the  lighter:  they  only  employed  her  as  any  one  else  might  have 
done. 

Grompton,  J.((s),  concurred.     ,  Judgment  for  plaintilb. 

(a)  Bbu,  Jty  WM  Abmnt 
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*WALLER,  Appellant,  «.  DRAKEFORD,  Respondent,  ^^-.q 

April  22.  L  '* 

A.y  a  widow,  married  B.,  whom  sbe  beliered  to  bo  a  single  man.  A.  was  not  tbe  personal  repre- 
senUtire  of  ber  deoeased  bnsband ;  but  sbe  wm  possessed  of  fnmifeare  wbicb  had  been  his 
property,  and  which,  after  her  marriage  with  B.,  continued  in  the  hovse  in  which  B.  and  A.  lived. 
B.  sold  and  delivered  those  goods  to  C,  with  A/s  conenrrence,  and  C.  paid  B.  for  them. 
'  After  this  it  was  discovered  that  B.  was  a  married  man,  and  that  his  marriage  with  A.  was 
void.  This  was  unknown  either  to  A.  or  G.  till  after  the  sale.  A.  sned  C.  in  the  connty  court 
for  the  value  of  the  goods. 

Held,  on  appeal,  that,  the  property  being  in  the  personal  representative  of  her  deceased  hasband> 
A.  eoirid  not  maintain  an  aetion  against  any  one  bat  as  wrongdoer;  and  that,  as  0.  had  taken 
the  goods  with  A.'s  oononrrenee,  be  was  not  a  wrongdoer  as  against  her. 

And  that,  even  on  the  supposition  that  the  goods  belonged  to  her,  A.  had  eonstltoted  B.  her  agent 
to  sell,  and  eould  not  dispute  the  sale  made  by  him  as  her  agent  to  an  innocent  party. 

Appeal  from  the  County  Court  of  Cheshire  holden  at  Congleton,  in 
a  plaint  Drakeford  v.  Waller,  on  the  following  case. 

This  is  an  action  to  recover  from  the  defendant  212.  9«.  6d.,  the 
alleged  value  of  certain  household  goods  and  furniture  sold  to  defendant 
bj  John  M'Dougal  Bambrough,  subsequently  convicted  of  bigamy,  but 
who  at  the  time  of  sale  was  de  facto  married  to  plaintiff.  On  the  hear- 
ing of  the  case,  before  Joseph  St.  John  Yates,  Esquire,  on  the  25th 
January  1858,  the  facts  proved  and  admitted  were  as  follows.  That 
the  plaintiff,  being  widow  of  Drakeford,  having  previously  to  her  mar- 
riage with  him  been  wife  to  one  Foster,  also  deceased,  married  on  7th 
April,  1851,  one  Bambrough,  whom  she  supposed  to  be  a  single  man. 
They  lived  together  as  man  and  wife  for  eleven  months  ;  the  goods,  the 
subject  of  the  present  actiqn,  being  a  portion  of  the  furniture  in  the 
house  in  which  they  lived,  and  having  belonged  to  one  or  other  of  her 
former  husbands.  That,  on  the  17th  March,  1852,  the  rent  of  the 
boose  being  in  arrear  to  the  extent  of  something  near  52.,  the  r^^e^ 
^goods  in  question  were  taken  in  distress  as  for  rent  due  from  ^ 
Bambrough,  the  tenancy  of  the  house  having  in  fact,  some  time  previ- 
ously, been  changed  from  plaintiff's  name  to  that  of  Bambrough:  and, 
when  the  bailiffs  had  been  from  three  to  four  days  in  possession,  the 
defendant  was  sent  for  by  Bambrough,  and  so  much  of  the  goods  sold 
to  him,  defendant,  as  sufficed  to  pay  off  the  distress  ;  and  these  goods 
were  forthwith  removed.  In  the  course  of  the  same  day,  the  defendant 
purchased  the  remainder  of  the  property  under  the  circumstances  here- 
inafter referred  to.  The  defendant  paid  Bambrough  and  the  bailiffs, 
by  Bambrough*s  direction,  the  several  sums  agreed  on  for  the  two  lots 
of  goods,  and  took  a  receipt  from  Bambrough  for  the  entire  sum  as  for 
one  payment.  That,  about  a  month  after  these  occurrences,  Bambrough 
was  taken  up  and  committed  upon  a  charge  of  bigamy :  and  at  the 
last  Chester  Summer  Assizes  he  was  convicted  of  having  married  the 
present  plaintiff,  he  having  at  that  time  another  wife  living ;  and  he  is 
now  undergoing  punishment  upon  this  conviction.  It  was  also  admitted 
that,  up  to  the  day  of  the  arrest,  neither  the  plaintiff  nor  the  defendant 
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had  even  a  anspicion  but  that  her  marriage  with  Bambrough  was  yalid ; 
and  that  none  of  the  goods,  the  subject  of  the , present  action,  were  the 
property  of  Bambrough  ;  and  that  they  had  been  purchased  prior  to  the 
decease  of  Drakeford,  plaintiff's  second  husband,  and  in  her  possession 
from  his  decease  to  the  time  of  her  marriage  with  Bambrough,  and  in 
the  same  house,  and  so  continued  until  the  distress ;  that  plaintiff  was 
not  executrix  of,  nor  had  taken  administration  to,  either  her  first  or 
second  husband ;  and  that  the  plaintiff  did  not  oppose  the  transactions 
with  Bambrough  and  defendant,  "^but  that  she  actively  interfered 
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to  carry  them  out ;  to  the  same  extent  however,  and  in  the  same 


manner  only,  as  is  usual  with  women  in  her  station  of  life  in  reference 
to  similar  family  arrangements.  But  it  was  not  proved  that  any  of  the 
proceeds  of  the  sale  came  either  directly  or  indirectly  to  her  hands,  or 
were  applied  for  her  benefit,  except  in  so  far  as  the  bailiffs  were  by 
these  means  removed  out  of  the  house.  It  was  also  proved  that,  pre- 
yious  to  the  commencement  of  this  action,  the  amount  of  rent  and 
expenses  was  tendered  by  plaintiff  to  defendant.  The  value  of  the 
goods  sued  for  was  proved  to  be  \2L  \2b,  Od. ;  and  his  Honour  gave 
judgment  against  the  defendant  for  that  amount.  Against  which  deci- 
sion the  defendant  appeals. 

The  questions  for  the  opinion  of  the  Court  of  Queen's  Bench,  under 
the  circumstances  admitted  and  proved,  are : 

1.  Whether  or  not,  upon  the  facts  stated,  the  decision  of  the  Judge 
was  right  or  wrong  in  point  of  law. 

2.  And,  in  case  the  Court  of  Appeals  consider  it  right  in  law,  whe 
ther  or  not  there  ought  not  to  have  been  a  deduction  from  the  amount 
of  the  judgment  to  the  extent  of  the  sum  paid  to  the  bailiffs  for  rent 
and  expenses. 

WeUhy^  for  the  appellant  (the  defendant  in  the  plaint). — The  goods 
are  not  the  plaintiff's  property ;  for  they  belong  to  the  representatives 
of  one  of  her  deceased  husbands,  it  is  immaterial  which.  She  seems 
at  one  time  to  have  been  in  possession ;  and,  whilst  she  was  so,  she 
*T\9r\  P^^^^^^'y  ^*^  *^'®  ^^  maintain  a  possessory  action  against  *every 
^  person  except  the  legal  representative  of  her  deceased  husband : 
but,  before  the  defendant  did  anything,  she  parted  with  that  actual  pos- 
session, and  conferred  it  on  Bambrough.  After  having  done  so,  she 
could  maintain  no  action  even  as  against  a  wrongdoer.  Besides,  sup- 
posing that  the  property  was  her  own,  she  constituted  Bambrough  her 
agent  to  sell  it :  and,  though  she  was  induced  to  do  so  by  a  mistaken 
belief  that  he  was  her  husband,  she  is  bound  to  the  defendant  who  was 
no  party  to  the  deception. 

Miller^  Serjt.,  contri. — The  plaintiff  had  no  intention  to  part  with 
the  property  in  these  goods,  though  she  obeyed  the  man  whom  she 
erroneously  believed  to  be  her  husband  and  therefore  owner  of  the 
goods.     Suppose  a  servant  had  by  her  master's  orders  delivered  a 
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parcel  to  a  purchaser  from  him,  believing  it  to  contain  his  property, 
but  the  master  had,  withoiit  the  knowledge  of  the  servant,  sold  the 
servant's  property :  the  servant  would  not  be  concluded  from  asserting 
her  property.     That  would  be  like  the  present  case. 

Welslnf  was  not  called  upon  to  reply. 

Lord  Gahpbbll,  C.  J. — It  seems  to  me  clear  that  the  Judge  ought 
to  have  given  judgment  for  the  defendant.  In  the  first  place,  the 
plaintiff  shows  no  property  in  her  sufficient  to  maintain  the  action.  It 
is  clear  that  she  never  had  any  absolute  property;  for  the  goods 
belonged  to  the  personal  representative  of  one  or  other  of  her  deceased 
husbands.  But,  though  she  had  no  right  of  property  as  against  the 
personal  representative,  yet  as  ^against  a  wrongdoer  mere  pos-  r^i^eo 
session  might  be  sufficient  to  enable  her  to  maintain  an  action.  ^ 
But  the  defendant  cannot  be  considered  as  a  wrongdoer  as  to  her,  the 
goods  having  been  taken  with  her  concurrence  and  assent ;  and  there- 
fore mere  possession  would  not  be  sufficient  to  enable  her  to  maintain 
the  action  against  him.  But,  further,  even  if  the  property  had  been 
absolutely  hers,  it  would  be  so  on  the  ground  that  she  was  in  fact  a 
feme  sole,  as  otherwise  it  would  have  belonged  to  Bambrough.  And, 
being  a  feme  sole  and  capable  of  contracting,  she  represented  to  the 
defendant  that  Bambrough  had  authority  to  sell  these  goods.  It  is 
found  that  she  not  merely  «  did  not  oppose  the  transactions  with  Bam- 
brough and  defendant,  but  that  she  actively  interfered  to  carry  them 
out.'*  By  so  doing  she  constituted  Bambrough  her  agent  to  sell  the 
goods :  he  did  sell  them :  and  she  cannot  now  say  that  it  was  no  sale. 

WiGHXMAN  and  Crompton,  Js.,  concurred,  (a) 

Decisvon  reversed  with  costs.  ^ 

(a)  Erle,  J.,  waa  ftbMnt 


*EDWARD  EVANS,  FREDERICK  LONGDON,  and  THO-  ^^.^ 
MAS  WALMSLEY  v.  The  LANCASHIRE  and  YORK-  L  ^^ 
SHIRE  Railway  Company.     AprU  22. 

An  act  pMMd  in  1844,  for  making  a  railway  from  k,,  eontain«d  a  olanae  that  nothing  in  that 
Act  should  prevent  its  being  subject  to  any  general  Act,  relating  to  railways,  subsequently 
passed.  It  also  contained  a  clause  authorizing  The  L.  A  M.  Railway  Company  to  purchase 
the  line.  The  L.  A  M.  Railway  Company  did  purchase  the  line.  In  1847  an  Act  was  passed, 
reciting  the  Acts  under  which  the  L.  4  M.  Railway  and  its  branches  were  made,  including 
the  Act  of  1844,  and,  that  it  was  expedient  that  the  powers  conferred  by  them  should  be 
altered.  It  changed  the  name  of  the  Company  from  The  L.  A  M.  Railway  Company  to  The  L. 
A  Y.  Railway  Company,  and  incorporated  the  general  Acts  of  1846  with  that  Act,  so  far  af 
not  ineonsistent  therewith. 

fhe  L.  A  T.  Railway  Company  injuriously  affected  lands  of  0.,  after  1847,  by  works  done  under 
the  powers  of  the  Act  of  1844.  0.  gave  notice  that  he  chose  to  have  his  claim  settled  by 
arbitration  under  The  Lands  Clauses  Consolidation  Act,  1845;  and,  the  Company  not  having 
done  anything,  he  formally  appointed  F.  arbitrator  for  both.  F.  made  his  award,  but  mora 
than  three  months  after  his  appointment 

Held  that  The  Lands  Claasfs  Coniolidation  Act,  1845,  applied,  and  that  0.  was  entitled  to  hart 
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the  claim  settled  by  arbitntion  in  maoDer  proTided  in  sect  68.  Bi*>  held,  also,  that  aeet 
23  applied  as  well  to  arbitrationi  under  sect  68  for  claims  for  damages  to  lands  taken,  as  to 
arbitrations  for  claims  for  lands  intended  to  be  taken ,  and  eonseqnently  that  the  award  was  ont 
of  time. 

Debt.  The  declaration  stated  that,  by  stat.  7  &  8  Vict.  c.  lxzxii.,(a)  The 
^-- --.  Ashton,  Stalybridge,  and  *Liverpool  Junction  Railway  Company 
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were  incorporated,  with  power  to  make  a  certain  railway.     That, 


under  the  provisions  of  that  Act,  The  Manchester  and  Leeds  Railway 
Company  afterwards  purchased  the  railway,  whereupon,  by  force  of  the 
same  statute,  the  first-mentioned  Company  was  dissolved,  and  its  under- 
taking vested  in  The  Manchester  and  Leeds  Railway  Company.  That 
by  <<  The  Manchester  and  Leeds  Railway  Act,  No.  8,  1847,'*(&)  the 
name  of  The  Manchester  and  Leeds  Railway  Company  was  changed  to 
that  of  The  Lancashire  and  Yorkshire  Railway  Company.  That  the 
railway  was  commenced  by  the  first-mentioned  Company,  before  thenr 
undertaking  became  vested  in  the  other  Company,  and  has  since  been 
completed  by  the  defendants.  That  the  plaintifis  were  assignees  of 
certain  lands,  that  is  of  a  term  of  twenty-five  years  computed  from  the 
24th  June,  1826,  and  entitled  to  compensation  in  respect  of  their 
interest  in  the  lands  on  account  of  the  injuriously  affecting  the  said 
lands  by  the  execution  of  the  works  authorized  by  the  Acts.  That, 
during  the  period  which  elapsed  between  the  last  day  of  the  session  of 
Parliament  held  in  the  lOth  and  11th  years  of  the  reign  of  Her 
^present  Majesty,  and  the  giving  notice  of  claim  after  men- 
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tioned,  the  same  lands  were  injuriously  affected  by  the  execution 


of  the  said  works  of  the  defendants ;  that  the  plaintiffs  at  the  time  of 
giving  the  said  notice  of  claim  were,  and  still  continued,  entitled  to  com- 
pensation in  respect  of  the  said  lands  and  their  said  interest  having  been 

(a)  Local  and  personal,  public :  "For  making  a  railway  from  The  Manchester  and  Leeds  Rail- 
way to  the  towns  of  Ashton  under  Lyne  and  Stalybridge."    Royal  Assent,  19th  July,  1844. 

This  Act  incorporates  The  Ashton,  Stalybridge,  and  Lirerpool  Junction  Railway  Company,  by 
that  title.  It  contains  clauses  analogous  to  those  afterwards  enacted  in  the  Lands  Clanses  Coa« 
eolidation  Act,  1846,  but  not  quite  identical.  Sect  343  anthorixes  The  Manchester  and  Leeds 
Railway  Company  to  purchase  The  Ashton,  Stalybridge,  and  Liverpool  Junction  Railway.  Sect. 
387  enacts  :  "That  nothing  herein  eontained  shall  be  deemed  or  construed  to  exempt  the  rail- 
way by  this  or''  certain  therein  "recited  Acts  authorised  to  be  made  f^om  the  prorisions  of  any 
general  Act  relating  to  this  Act  which  may  pass  during  the  present  session  of  Parliament,  or  of 
any  general  Act  relating  to  railways  which  may  pass  during  the  present  or  any  future  session 
of  Parliament" 

The  Court  having  decided  this  case  upon  the  more  general  ground,  it  is  not  thought  necessary 
to  state  fully  the  provisions  of  the  special  Acts. 

(6)  10  k  11  Vict  c.  clxiiL,  local  and  personal,  public :  "To  enable  The  Manchester  and  Leeds 
Railway  Company  to  make  certain  branches,  extensions,  and  other  works,  and  to  alter  the  name 
of  the  Company."     Royal  Assent  9th  July,  1847. 

Sect  1  recites  the  various  special  Acts  under  which  the  different  parts  of  the  recited  railway 
were  framed,  and,  amongst  others,  stat  7  A  8  Vict  o.  Izzzii.,  and  that  it  is  expedient  "that 
some  of  the  powers  and  provisions  contained  in  the  recited  Acts  should  be  altered,  amended, 
and  enlarged.*'  The  same  section  provides  for  the  change  in  the  name  of  the  Company.  Sect 
4  enacts:  "That  the  Lands  Clauses  Consolidation  Act,  1845,  and  the  Railways  Clauses  Consoli- 
dation Act,  1845,  shall  be  incorporated  with  this  Act  >&▼«  as  to  such  parts  thereof  as  may  be 
modified  by  or  are  inconsistent  with  the  provisions  of  this  Act" 
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injuriously  affected  by  the  works  of  the  defendants.  That  the  plaintiffs 
claimed  compensation  to  an  amount  exceeding  501, ;  that  the  promoters 
of  the  undertaking  had  not  made  satisfaction  in  respect  of  such  injuri- 
ously affecting :  that  the  plaintiffs,  on  the  28d  August,  1850,  gave  to 
and  served  on  the  defendants,  the  promoters,  a  notice,  in  writing  under 
their  hands,  of  the  said /lands,  and  of  the  plaintiffs'  interest  therein 
having  been  injuriously  affected  as  aforesaid,  and  of  plaintiffs  claiming 
more  than  50/.  for  compensation,  stating  the  nature  of  the  plaintiffs* 
interest,  and  also  the  amount  of  compensation  claimed,  and  that  the 
plaintiffs  desired  the  claim  and  amount  of  compensation,  in  case  the 
same  were  disputed,  to  be  settled  by  arbitration,  and  requested  the 
defendants  to  appoint  an  arbitrator.  That  the  plaintiffs  under  their 
hands  duly  appointed  Thomas  Makin  Fisher  arbitrator  on  their  behalf, 
and  delivered  the  appointment  to  him ;  that  the  defendants  disputed  the 
plaintiffs'  claim,  and  did  not  within  twenty-one  days  after  receipt  of  the 
said  notice  enter  into  any  agreement  to  pay  the  compensation,  nor  con- 
cur with  the  plaintiffs  in  the  appointment  of  a  single  arbitrator :  that 
the  defendants  for  the  space  of  twenty-one  days  after  the  service  of  the 
said  notice,  and  the  further  space  of  fourteen  days  after  expiration  of 
the  said  twenty-one  days,  to  wit,  ten  months  after  the  receipt  of  the  said 
notice,  failed  to  appoint  an  arbitrator :  that  the  plaintiffs,  after-  such 
failure,  to  wit,  '''on  the  5th  August,  1851,  under  their  hands  duly  r^^f-m 
appointed  the  said  T.  M.  F.  arbitrator  on  behalf  of  both  parties,  ^ 
and  gave  the  defendants  notice  in  writing  thereof,  under  the  hands  of 
the  plaintiffs.  That  T.  M.  F.,  before  he  entered  into  the  consideration 
of  the  matters  referred  to  him,  to  wit,  16th  October,  1851,  in  the  pre- 
sence of  a  justice  of  the  peace,  made  and  subscribed  a  declaration  ;  and 
afterwards,  to  wit,  27th  April,  1852,  made  his  award  in  writing ;  and 
thereby  found  and  awarded  that,  after  the  last  day  of  the  session  of 
Parliament  holden  in  the  10th  and  11th  years  of  the  reign  of  Her  pre- 
sent Majesty,  and  before  the  22d  day  of  August,  1850,  and  during  the 
period  which  elapsed  between  the  two  last-mentioned  days,  the  said 
lands  of  the  plaintiffs  were  injuriously  affected  by  the  execution  of  the 
works  of  the  defendants  ;  and  that  the  plaintiffs  were  entitled  to  com- 
pensation in  respect  of  the  said  lands  to  the  amount  of  3000/. ;  and  that 
the  said  sum  of  8000/.  should  be  paid  by  the  defendants  to  the  plaintiffs 
on  the  10th  May,  1852.  Yet  that,  although  the  defendants  had  notice 
of  the  award  and  were  requested  to  pay,  and  the  10th  day  of  May  had 
elapsed,  the  defendants  had  not  paid. 

Pleas  (amongst  others  which  it  is  not  necessary  to  notice) :  8.  That 
the  works,  by  the  execution  whereof  the  lands  of  the  plaintiffs  were 
injuriously  affected,  were  works  executed  under  and  in  the  execution  of 
the  powers  and  provisions  contained  in  the  first-mentioned  Act,  and  were 
not  works,  or  an  undertaking,  or  works  in,  or  about,  or  in  respect  of  an 
undertaking,  authorized  by  an  Act  passed  after  the  passing  of  the 
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Lands  Glauses  Consolidation  Act,  1845 :  wherefore,  the  plaintiffs  were 
♦7^$)1  ^^^  authorized  to  have  the  said  claim  for  compensation  *8ettled« 

^  under  the  last-mentioned  Act ;  and  the  said  award  was  and  is 
void :  verification.  Replication :  De  injurifi.  Issue  thereon.  9.  That 
the  award  was  not  made  within  three  calendar  months  from  the  time 
of  his  first  being  or  becoming  arbitrator:  verification.  Demurrer. 
Joinder. 

The  issues  in  fact  came  on  to  be  tried  before  Wi^htmak,  J.,  at  the 
Liverpool  Summer  Assises,  1852 ;  when  a  verdict  was  found  for  the 
plaintiffs,  subject  to  a  case,  of  which  the  following  is  the  substance. 

The  plaintiffs  were  the  trustees,  under  a  deed  of  assignment  from 
Mary  Anne  Orrell  to  them,  for  the  benefit  of  her  creditors,  dated  the 
28th  October,  1846.  Under  that  deed,  they  were  assignees  of  so  much 
of  certain  bleach  and  dye  works  and  grounds  at  Gulcheth,  near  Man- 
chester, as  had  not  been  previously  conveyed  to  The  Manchester  and 
Leeds  Railway  Company,  as  hereinafter  mentioned,  for  the  residue  of  a 
term  of  twenty-five  years,  demised  by  a  lease  made  10th  May,  1826. 
On  19th  July,  1844,  stat.  7  &  8  Vict.  c.  Ixxxii.  passed.  On  16th  Octo- 
ber, 1844,  The  Ashton,  Stalybridge,  and  Liverpool  Junction  Railway 
Company  gave  a  notice  to  treat,  under  that  Act,  for  the  purchase  of  a 
portion  of  the  lands  forming  part  of  the  bleach  and  dye  works  and 
grounds.  On  15th  January,  1845,  the  last-mentioned  Company  con- 
veyed the  undertaking  to  The  Manchester  and  Leeds  Railway  Company ; 
and  the  purchase  by  this  latter  Company  was  completed.  On  25th 
March,  1845,  in  pursuance  of  the  said  Act,  Mrs.  Orrell,  who  then  held 
the  lease,  and  the  other  parties  then  interested,  agreed  with  The  Man- 
chester and  Leeds  Railway  Company  to  refer  the  amount  of  compensa- 
tion, for  the  lands  so  required,  to  arbitration ;  and  on  the  same  day  the 
"^7^1  ^^™^  Company  were  let  into  possession  of  the  ^portion  specified 

-^  ift  the  notice.  On. 6th  June,  1845,  the  arbitrator  made  his 
award  in  respect  of  the  land  so  required  from  Mrs.  Orrell,  including 
compensation  to  the  said  Mary  Anne  Orrell,  as  such  lessee,  and  awarded 
the  sum  of  225/.  to  her  as  compensation.  On  the  21st  day  of  Jaly, 
1845,  The  Ashton,  Stalybridge,  and  Liverpool  Junction  Railway  Act, 
1845  (8  &  9  Vict.  c.  cix.(a)),  passed.  On  11th  August,  1845,  Mrs. 
Orrell  conveyed  the  portion  required  to  The  Manchester  and  Leeds 
Railway  Company,  by  reference  to  a  plan  corresponding  with  that 
annexed  to  the  notice  to  treat  for  the  residue  and  remainder  of  her  said 
term,  in  consideration  of  the  sum  awarded,  and  which  was  paid  to  her. 
On  9th  July,  1847,  The  Manchester  and  Leeds  Railway  Act,  No.  3, 
1847,  10  k  11  Vict.  c.  clxiii.,  passed.  The  defendants,  before  and  after 
the  passiiig  of  the  last-mentioned  Act,  continued  to  execute  and  carry 
on  the  undertaking  authorized  by  stat.  7  &  8  Vict.  c.  Ixxxii.  and  the 

(a)  Locftl  ftod  penonal,  pablic:  "For  amending  the  Act  relating  to  the  Ashton,  Stalybridge^ 
and  Liverpool  Junction  BAilway,  and  for  aiaking  a  branch  therefirom  to  Ardwiek.* 
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Bubseqaeiit  Acts.  A  single  line  of  rails  was  at  first  laid  over  the  por- 
tion of  the  land  conveyed  to  them  from  Mrs.  Orrell ;  and  this  single 
line  was  opened  for  public  traffic  in  the  spring  of  1846.  The  defendants 
afterwards  added  another  line  of  raib  over  the  same  portion  of  land ; 
and  in  and  about  the  making  such  second  line,  and  during  the  period 
between  the  last  day  of  the  session  of  Parliament,  held  in  the  10th  & 
11th  years  of  the  reign  of  Her  Majesty,  viz*  23d  July,  1847,  and  22d 
August,  1850,  injuriously  affected  to  some  extent,  as  alleged,  the  bleach 
and  dye  works  and  grounds  which  were  during  that  time  in  the  occupa- 


tion of  the  plaintiffs.     The  ^portion  of  railway,  in  and  about 
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the  making  or  completion  of  which  the  plaintiffs  sustained  the 
injury  complained  of,  was  part  of  the  line  originally  authorized  by  stat. 
7  k  S  Vict.  c.  Ixxxii.,  which  passed  on  19th  July,  1844,  and  formed  no 
part  of  the  branches,  extensions,  deviations,  or  new  works  authorised 
by  the  said  Ashton,  Stalybridge,  and  Liverpool  Junction  Railway  Act, 
1845,  8  &  9  Vict.  c.  cix.,  or  the  said  Manchester  and  Leeds  Railway 
Act,  No.  8,  1847,  10  &  11  Vict,  c,  dxiii. 

On  22d  August,  1850,  the  plaintiffs  gave  to  and  served  on  the  de- 
fendants a  notice,  in  writing  under  their  hands,  of  the  said  lands,  and 
of  their  interest  therein,  having  been  injuriously  affected  by  the  execu- 
tion of  the  works ;  stating  therein  the  nature  of  their  interest,  and  the 
amount  of  compensation,  3000(.,  claimed,  and  their  desire  to  have  their 
claim  settled  by  arbitration.  On  the  same  day  they  delivered  a  notice 
or  appointment  signed  by  them  to  T.  M.  F.,  a  valuer.  Notice  of  this 
appointment  was  on  the  same  day  served  on  defendants.  The  defend- 
ants having  taken  no  notice  of  this,  the  plaintiffs,  on  the  5th  August, 
1851,  delivered  to  T.  M.  F.  a  notice  signed  by  them,  appointing  him  arbi- 
trator for  both  parties.  The  plaintiffs  on  the  same  day  gave  the 
defendants  notice  of  this  appointment.  The  defendants,  on  the  27th 
August,  1851,  served  notices  on  the  plaintiffs  and  the  said  T.  M.  F., 
denying  the  plaintiffs*  right  to  an  arbitration,  on  the  matters  referred 
to  in  the  notices  of  the  plaintiffs,  and  protesting  against  the  attempt  to 
refer  such  claim  and  settle  the  same  by  arbitration :  and  the  defendants 
never  appeared  before  the  said  T.  M.  F.  on  the  said  reference,  nor 
acquiesced  in  the  proceeding. 

On  16th  October,  1851,  before  F.  entered  into  the  '^'consider-  w-^wf.^ 
ation  of  any  matters  referred  to  him,  he,  in  the  presence  of  a  ^ 
justice,  made  and  subscribed  a  declaration.     On  27th  April,  1852,  F. 
made,  published,  and  subscribed  his  award. 

At  the  trial  it  was  contended,  on  the  part  of  the  defendants,  that 
the  plaintiffs  must  fail,  on  such  of  the  issues  as  were  applicable,  on  the 
grounds  that  the  case  did  not  come  within  sect.  68  of  the  Lands  Glauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  18);  and  consequently  that  there 
was  no  valid  submission  to  arbitration :  and  that  the  award  was  void 
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under  sect.  23  of  the  last^mentioned  Act,  having  been  made  more  than 
three  months  after  the  reference  to  arbitration. 

The  questions  for  the  opinion  of  the  Court  were  stated  to  be :  Whe- 
ther the  above  objections,  or  either  of  them,  were  fatal.  If  either  was 
fatal,  a  nonsuit  to  be  entered:  otherwise,  the  verdict  to  stand;  the 
demurrer  remaining  to  be  argued. 

The  special  case  and  the  demurrer  were  set  down  in  the  special  paper 
for  argument.     The  special  case  stood  first. 

Cowlingy  for  the  plaintiffs. — The  first  question  is,  whether  sect.  68 
of  The  Lands  Glauses  Consolidation  Act,  1845  (8  &  9  Viet,  c  18), 
applies.  The  material  fact  is,  that  the  lands  of  the  plaintiflb  were 
injured  after  the  end  of  the  session  of  Parliament  in  1847.  Now,  stat. 
7  &  8  Vict.  c.  Ixxxii.,  which  incorporated  the  original  railway  com* 
pany.  The  Ashton,  Stalybridge,  and  Liverpool  Junction  Company,  was 
passed  in  1844,  at  a  time  when  the  general  Acts,  which  received  the 
*7821  ^^7^^  assent  in  the  following  year,  were  in  contemplation.  The 
^  Railways  Clauses  Consolidation  Act,  1845,  8  &  9  "^Yiot.  c.  20, 
received  the  Royal  assent  on  8th  May,  1845.  By  sect.  1,  it  i£  made 
applicable  ^^  to  every  railway  which  shall  by  any  Act  whidi  shall  here- 
after be  passed,  be  authorized  to  be  constructed:*'  and,  by  sect.  6,  The 
Lands  Clauses  Consolidation  Act,  1845  (which  on  the  same  day  received 
the  Royal  assent),  is  also  made  applicable  to  such  railways.  Probably, 
had  nothing  more  taken  place,  these  Acts  would  not  have  applied  to  tbe 
line  authorized  by  stat.  7  &  8  Vict.  c.  Ixxxii.,  as  it  was  not  an  Act 
thereafter  passed.  [Lord  Campbell,  G.  J. — Is  that  clear  ?  Might  not 
sect.  887  of  the  special  Act  have  the  effect 'of  incorporating  the  subse- 
quent general  Acts  ?]  Perhaps  it  might ;  but  by  subsequent  Acts  that 
is  made  much  more  clear.  After  The  Manchester  and  Leeds  Railway 
Company,  under  stat.  1  k%  Vict.  c.  Ixxxii.,  s.  348,  had  purchased  The 
Ashton,  Stalybridge,  and  Liverpool  Junction  Railway,  stat.  10  k  11 
Vict.  c.  Ixiii.  passed.  The  intention  of  the  Legislature  appears,  from 
this  Act,  to  be  that,  for  the  future,  the  powers  of  the  amalgamated 
Company,  which  had  previously  been  under  several  different  systems, 
contained  in  different  special  Acts,  should  be  under  one  system :  that 
is,  the  system  given  by  the  public  Acts  of  1845.  The  damage  for  which 
the  plaintiffs  are  entitled  to  compensation  accrued  after  this  Act ;  and, 
that  being  so,  the  plaintiffs  are  entitled  to  proceed  under  stat.  8  &  9 
Vict.  c.  18,  8.  68.  [Lord  Campbell,  C.  J. — What  is  the  answer  which 
is  given  to  this  way  of  putting  it  ?]  It  is  understood  that  the  defend- 
ants propose  to  contend  that  stat.  10  &  11  Vict.  c.  clxiii.  extends  only 
to  the  making  of  branches.  [Crompton,  J. — It  may  perhaps  be  said 
that  there  are  express  provisions  in  the  special  Act  7  &  8  Vict.  c.  Ixxxii., 
^^p.^,  and  that  stat.  10  &  11  Vict.  c.  clxiii.  applies  *the  general  acts 
^  only  when  not  inconsistent  with  the  special  provisions.  But  the 
application  of  the  general  Act  to  claims  for  compensation  like  the  pre- 
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sent  woold  not  be  inconflistent  with  the  provisions  of  stat.  10  k  11 
Vict.  c.  clxiii.,  though  it  would  be  inconsistent  with  the  provisions  of 
Stat.  7  &  8  Vict.  c.  Ixxxii. ;  and  the  language  of  the  exception  in  stat. 
10  k  11  Vict.  c.  clxiiL,  s.  4,  is,  <<  save  as  to  such  parts  thereof  as  may 
be  modified  by  or  are  inconsistent  with  the  provisions  of  this  Act  ;*'  not 
of  these  Acts.]  This  very  case  has  been  in  the  Court  of  Chancery  :(a) 
and  the  Master  of  the  Bolls  expressed  a  decided  opinion  that  the  gene- 
ral Act  was  incorporated.  The  Legislature,  in  effect,  imposed  on  the 
Company  who  came  to  them  for  fresh  powers  a  condition  that  all  their 
Acts  should  be  subject  to  the  general  Acts. 

The  second  question  is,  whether  the  award  is  void  as  not  having  been 
made  within  three  months  after  Fisher  was  appointed  joint  arbitrator. 
That  question  depends  on  the  construction  of  stat.  8  &  9  Vict.  c.  18,  s. 
68 ;  by  which,  where  lands  have  been  injuriously  affected  and  the  com- 
pensation  claimed  exceeds  502.,  the  party  <<  may  have  the  same  settled 
either  by  arbitration  or  by  the  verdict  of  a  jury,  as  he  shall  think  fit ; 
and  if  such  party  desire  to  have  the  same  settled  by  arbitration  it  shall 
be  lawful  for  him  to  give  notice  in  writing  to  the  promoters  of  the 
undertaking  of  such  his  desire,"  and,  «<  unless  the  promoters  of  the 
undertaking  be  willing  to  pay  the  amount  of  the  compensation  so 
claimed,  and  shall  enter  into  a  written  agreement  for  that  purpose 
within  *twenty-one  days  after  the  receipt  of  any  such  notice  rn^wr^ 
from  any  party  so  entitled,  the  same  shall  be  settled  by  arbitra-  ^ 
tion  in  the  manner  herein  provided."  The  provisions  thus  referred  to 
are  contained  in  sects.  25  to  37,  inclusive.  Those  relate  to  the  mode 
in  which  an  arbitration  is  to  be  conducted.  But  sect.  23  does  not 
relate  to  the  mode  in  which  an  arbitration  is  to  be  conducted.  It  pro- 
vides that,  when  lands  are  sought  to  be  taken  by  the  promoters,  and 
the  arbitrator  appointed  has  not  made  his  award  within  three  months, 
the  <<  question  of  such  compensation  shall  be  settled  by  the  verdict  of 
a  jury,  as  hereinafter  provided."  But  sect.  68  (which  relates,  not  to 
lands  sought  to  be  taken  by  the  promoters,  but  to  lands  already  taken) 
gives  the  claimant  the  absolute  option  of  having  the  claim  settled  by 
arbitration.  [Wiqhtman,  J. — But  to  have  it  settled  « in  the  manner 
herein  provided."  Sect.  23  applies  to  compensation  which  the  land- 
owner has  a  right  to  have  settled  by  arbitration  without  the  consent  of 
the  promoters ;  and  it  provides  for  improper  delay.  Why  should  not 
this  provision  apply  as  much  to  arbitrations  under  sect.  68 ;  to  settle 
the  amount  of  compensation  for  land  already  taken,  as  to  arbitrations 
to  settle  the  amount  of  compensation  for  land  sought  to  be  taken  ? 
Lord  Campbell,  C.  J. — Sect.  68  gives  a  summary  remedy  for  com- 
pensation for  land  already  taken  by  the  promoters :  but  it  certainly  is 
no  absurdity  to  say  that  the  compensation  for  damage  already  incurred 
shall  be  settled  by  arbitration  in  the  same  manner  as  is  already  provided 

(a)  Not  reported. 

2B 
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for  settling  compensation  for  prospective  damage.  The  Legislature,  in 
settling  the  manner  in  which  compensation  for  land  to  be  taken  and 
♦7R^l  ^^^  prospective  damage  shonld  *be  settled  by  arbitration,  thought, 
-'  and  in  my  opinion  wisely  thought,  that,  upon  a  balance  of  diffi- 
culties, it  was  judicious  to  introduce  a  stringent  provision,  to  induce 
the  arbitrator  to  make  his  award  with  despatch.  That  is  done  by  sect. 
28 :  it  is  part  of  the  scheme  of  arbitration  ;  and,  when  you  say  that 
under  sect.  68  th6  arbitration  is  to  be  conducted  in  the  manner  provided 
in  the  Act,  but  excluding  sect.  23,  you  seem  to  me  to  be  lopping  off  a 
limb  from  the  scheme,  arbitrarily.]  The  words  in  sect.  68  give  the 
absolute  option  to  the  claimant :  «« the  same  shall  be  settled  by  arbitra- 
tion." The  words  ^Mn  the  manner  herein  provided,"  which  follow, 
incorporate  such  part  of  the  machinery  in  the  Act  as  is  consistent  with 
the  claim  being  settled  by  arbitration,  but  exclude  sect.  28,  which 
sends  the  claim  to  a  jury.  [Crompton,  J.— The  words  on  which  you 
rely  occur  also  in  sect.  23.  There  it  is  provided  that,  if  claimants 
desire  to  have  the  compensation  settled  by  arbitration,  <<  the  same  shall 
be  so  settled  accordingly."  But  these  words  there  evidently  mean  that 
it  shall  be  so  settled  subject  to  the  provision  that  immediately  follows ; 
and  why  should  not  the  similar  words  in  sect.  68  bear  the  same 
meaning  ?] 

KnowliBy  contrsl,  was  not  called  upon. 

Per  GuRiAM.(a) — It  seems  to  us  that  the  plaintiffs  are  clearly  entitled 
to  succeed  on  the  first  point,  and  the  defendants  on  the  second.  As 
the  nonsuit  is  to  be  entered  in  the  event  of  either  point  being  decided 
*T(\(\\  ^^  f^^o^^  of  ^^^  defendants,  we  need  not  hear  their  counsel ; 
^  *and  it  is  only  necessary  to  notice  that,  though  at  present  we 
have  no  doubt  upon  the  first  point,  we  have  not  heard  it  argued.  This 
judgment  will  also  dispose' of  the  demurrer;  in  which  the  second  point 
is  on  the  record.(6) 

Rule  absolute  to  enter  a  nonsuit. 

Judgment,  on  the  demurrer,  for  the  defendants. 

(a)  Lord  Campbell,  C.  J.,  Wigbtxan  and  Gbompton,  Js.    Erlb,  J.,  wu  absent. 
(6)  Th«  demurrer  was  not  argued. 


The  QUEEN  v.  The  Inhabitants  of  STAPLETON.    April  23. 

V.  wai  resident  in  the  parish  of  8.  with  his  wife  and  family,  in  a  house  rented  by  himself.  He 
was  then  hired ;  and  the  term^  of  his  hiring  required  him  to  dwell  in  the  parish  of  C.  He  went 
to  C.  and  slept  there  every  night  whilst  his  hiring  continued,  whieh  was  for  four  yean  and  four 
months  :  but  he  left  his  wife  and  family  residing  in  the  house  in  S.,  for  whieh  he  oontinued 
to  pay  the  rent.  He  was  then  discharged  from  his  hiring,  and  returned  to  his  bouse  in  S., 
where  he  oontinued  to  reside  till  removed  to  a  third  parish  by  an  order  made  within  five  yesrs 
of  his  return  to  8.  His  wife  and  family  had  never  quitted  the  bouse  in  8.  On  appeal  against 
the  order^the  Sessions  deeided  that  he  had  resided  in  8.  for  five  years  next  preeedtng  the 
order,  but  subject  to  a  ease,  in  which  the  above  facts  were  stated :  and  the  Seaaions  found 
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thftt,  whilst  h«  dwell  at  C.»  he  intended  to  reiorn  to  S.  whenever  he  should  leare  bia  •ituation, 
but  did  not  wish  to  leare  it,  and  did  not  do  so  willingly. 
Held :  That  the  question,  whether  on  those  facts  F.  resided  in  S.  whilst  dwelling  at  C,  was  not 
eoneloded  by  the  flndiDg  of  the  Sessions ;  and  that  his  absence  at  C.»  under  a  hiring  which 
made  it  his  duty  not  to  return  to  8.,  though  he  intended  ultimately  to  return  to  S.,  was  not  a 
mere  temporary  absence  consistent  with  residence  in  8.,  but  a  permanent  residence  in  C. :  and^ 
consequently,  that  stat  9  A  10  Viet  c.  66,  s.  1,  did  not  prevent  his  removal  from  S. 

On  appeal  against  an  order  of  justices,  dated  25th  March,  1852, 
removing  Robert  Fletcher  and  his  wife,  from  the  parish  of  Stapleton 
in  Gloucestershire,  to  the  parish  of  St.  Pancras  in  Middlesex,  the  Ses- 
sions quashed  the  order,  subject  to  a  case,  which  was  substantially  as 
follows. 

♦For  thirty  years  and  upwards,  previous  to  16th  May,  1843,  r^^f^^ 
the  said  Robert  Fletcher  resided  with  his  wife  and  family  in  ^ 
divers  houses  in  succes&jion,  for  all  of  which  he  paid  during  the  whole 
period  rent  and  rates,  in  the  said  parish  of  Stapleton :  and,  on  the  said 
16th  May,  he  was  hired  as  a  porter  by  the  guardians  of  the  poor  of  the 
Clifton  Union.  While  he  was  so  hired  as  such  porter,  he  resided  and 
slept  every  night,,  as  his  duty  was  in  conformity  with  his  said  hiring, 
in  the  workhouse  of  the  Clifton  Union,  in  the  parish  of  Clifton,  in  the 
City  of  Bristol,  and  out  of  the  parish  of  Stapleton,  for  a  period  of  four 
years  and  four  months ;  and,  during  the  whole  time  of  his  so  residing 
in  the  workhouse  of  the  Clifton  Union,  his  wife  and  children  continued 
to  reside  in  the  same  house,  in  the  parish  of  Stapleton,  in  which  he  had 
resided  previously  to  his  being  appointed  porter  at  the  workhouse  of  the 
Clifton  Union ;  and  for  which  he  always  paid  the  rent.  He  was  dis- 
missed from  his  situation  as  porter  at  the  Clifton  Union  workhouse,  on 
the  16th  day  of  September,  1847;  and  immediately  thereupon  he 
returned  to  and  resided  in  the  parish  of  Stapleton,  in  the  house  so 
inhabited  by  his  wife  as  aforesaid,  and  continued  so  to  reside  up  to  the 
time  of  the  obtaining  of  the  order  of  removal.  On  the  hearing  of  the 
appeal,  he  stated  that  he  always,  during  the  time  of  his  service  at  the 
Union  workhouse,  had  an  intention  to  return  to  the  parish  of  Stapleton 
whenever  he  should  leave  the  Clifton  Union ;  but  that  he  did  not  wish 
or  desire  to  leave  his  service  at  the  Clifton  Union,  and  did  not  do  so 
willingly. 

The  Court  of  Quarter  Sessions  decided  that  Robert  Fletcher  and  his 
wife  were  irremovable  from  the  parish  of  Stapleton,  on  the  ground  of 
his  having  resided  therein  *for  five  years  and  upwards  previous  r^is^^Q 
to  the  making  of  the  order  appealed  against :  and  the  Sessions  ^ 
found,  as  a  fact,  that  Robert  Fletcher  always,  during  the  time  of  his 
service  at  the  Clifton  Union  workhouse,  had  an  intention  to  return  to 
the  parish  of  Stapleton,  whenever  he  should  leave  the  Clifton  Union  ; 
but  that  he  did  not  wish  or  desire  to  leave  his  service  at  the  Clifton 
Union,  and  did  not  do  so  willingly. 

If  the  Court  of  Queen's  Bench  should  be  of  opiniogi  that  the  pau- 
pers were  removable  under  the  circumstances  above  stated,  then  the 
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order  of  the  Court  of  Quarter  Sessions  is  to  be  quashed ;  otherwise  to 
be  confirmed. 

Pigott  and  J*.  J.  Powell^  in  support  of  the  order  of  Sessions. — ^The 
question  is,  in  what  parish  the  pauper,  Robert  Fletcher,  «  resided  for 
five  years  next  before  the  application  for  the  warrant"  for  his  removal, 
within  the  meaning  of  stat.  9  &  10  Vict.  c.  66,  s.  1.  Residence  is  a 
question  of  fact ;  and  the  Sessions  have  determined  the  question  in  this 
case  by  their  finding.  [Lord  Campbell,  G.  J. — The  Sessions  have 
found  the  facts  as  to  where  the  pauper  was,  and  what  he  intended ;  but 
the  question  whether  on  those  facts  the  pauper  was  resident  in  the  one 
parish  or  the  other  is  a  question  of  law,  on  which  their  finding  is  not 
conclusive,  and  which  is  properly  submitted  to  us.]  Stat,  9  &  10  Vict, 
c.  66,  s.  1,  cannot  by  residence  mean  personal  residence.  If  a  sailor 
were  absent  on  a  voyage,  leaving  his  wife  and  family  in  his  house,  it 
would  hardly  be  contended  that  he  lost  his  privilege  of  irremovability. 
[Lord  Campbbll,  G.  J. — In  that  case  he  could  hardly  be  said  to  be 
*7fiQl  ^®^^^®^*  elsewhere.     Crompton,  J. — Can  a  man  be  resident, 

-'  "^within  the  meaning  of  this  statute,  in  two  parishes  at  once,  so 
as  to  be  at  the  same  time  acquiring  the  privilege  of  irreniovability  in 
each  ?  That  question  arises  here ;  for  the  Sessions  state,  in  terms,  that 
Fletcher  resided  in  Clifton  for  four  years  and  four  months ;  and  I  think 
the  facts  justify  the  conclusion  that  during  all  that  time  he  was  acquiring 
the  privilege  of  irremovability  from  Clifton.  Erle,  J. — But,  if  an 
absence  for  four  years  and  four  months  from  the  parish  where  his  house 
and  family  are  destroys  the  privilege  of  irremovability,  why  should  not 
an  absence  for  four  days  produce  the  same  effect  ?  What  we  require  is 
a  definition  of  residence.]  Residence  results  from  the  possession  of  a 
home,  where  the  pauper's  wife  and  family  are,  to  which  he  means  to 
return,  and  from  which  he  is  absent  for  only  a  particular  purpose.  It 
is  unimportant,  whether  that  temporary  purpose  is  one  which  requires 
a  longer  or  a  shorter  absence,  so  that  it  is  temporary.  He  can  have 
but  one  residence :  but  the  question,  which  sleeping  place  is  his  resi- 
dence, depends  on  the  animus  revertendi.  It  is  analogous  to  domicile. 
«  Resident**  is  a  word  not  unlike  "  inhabitant."  That  word  is  defined 
in  2  Inst.  702,  by  Lord  Coke,  in  his  reading  on  the  Statute  of  Bridges, 
22  H.  8,  c.  5,  s.  8,  and  in  Rex  v.  Mitchell,  10  East,  511. (a)  Residence 
also  is  defined  in  Rex  v.  Sargent,  6  T.  R.  466,  where  the  question  was, 
what  constituted  a  "tenant  resident."  [Erle,  J. — The  word  "resi- 
dent" or  "inhabitant"  is  used  in  different  senses  according  to  the 
subject-matter.  In  general,  for  the  purpose  of  taxation,  a  man  is  resi- 
dent or  inhabitant  where  he  has  property.  But  that  affords  no  guide 
here.]  In  Whithorn  v.  Thomas,  7  M.  &  G.  1, 10  (E,  C.  L.  R.  vol.  49), 
^ff^r^-y  Erle,  J.,  says  that  *residence  conveys  the  idea  of  home.     Ke 

^  adds :  "  The  fact  of  sleeping  at  a  place,  indeed,  by  no  means 

(a)  See  Rex  v.  Masbiter,  6  Ad.  4  E.  153  (B.  C.  L.  B.  toL  33). 
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oonstitates  a  residence — though,  on  the  other  hand,  it  may  not  be 
necessary  for  the  purpose  of  constituting  a  residence  in  any  place  to 
sleep  there  at  all.  If  a  man's  family  are  living  in  a  borough,  and  he 
is  absent  for  six  months,  but  with  the  intention  of  returning,  he  will  be 
still  considered  as  residing  there."  [Erlb,  J. — That  was  not  intended 
as  a  general  definition  of  residence.  I  doubt  if  you  will  find  such  a 
definition  anywhere ;  but  I  am  sure  you  will  not  find  it  given  by  me  ^ 
for  it  has  been  a  desideratum  to  me  for  many  years ;  and  I  never  could 
find  or  frame  a  definition  satisfactory  to  my  mind.]  Under  any  cir- 
cumstances, the  intention  to  return  must  be  nearly  decisive ;  Regina  v. 
Tacolnestone,  12  Q.  B.  157  (E.  G.  L.  B.  vol.  64).  Much  importance 
was  also  attributed  to  the  intention  to  return  in  Regina  v.  Halifax,  12 
Q.  B.  Ill  (B.  C.  L.  R.  vol.  64).  [Lord  Campbell,  C.  J.— An  order 
of  removal  breaks  the  residence  because  it  takes  away  the  right  to 
return ;  in  Regina  v.  Tacolnestone  there  was  the  intention  and  the  right 
to  return.  In  Regina  v,  Halifax  there  was  the  intention  without  the 
right.  In  the  present  case  the  pauper  could  not  return  during  his 
hiring  without  a  breach  of  contract.] 

Pashley  (with  whom  was  A.  M,  Skinner\  contri. — The  facts  here 
ahow  that  the  pauper  had  no  intention  to  return  to  Stapleton,  unless 
he  was  turned  away.  The  desire  to  return  at  some  indefinite  period 
cannot  make  a  man  resident.  The  argument  for  the  other  side  would 
be  as  good  at  the  end  of  fifty  years*  absence  as  at  the  end  of  an  absence 
of  four  years  and  four  montfafi.     (He  was  then  stopped  by  the  Court.) 

♦Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  pauper  r^^^^^ 
was  not  irremovable.  I  do  not  think  that  we  are  precluded  ^ 
from  entering  into  the  question  by  any  finding  of  the  Sessions.  They 
have  found  the  facts,  and  on  those  facts  have  come  to  the  conclusion 
that  Robert  Fletcher  had  resided  in  Stapleton  for  the  five  years :  but 
it  is  a  conclusion  of  law ;  and  we  are  to  say  whether  on  those  facts  he 
had,  within  the  meaning  of  this  Act,  resided  there  for  five  years  next 
before  the  application  for  the  warrant,  which  was  within  five  years  of 
his  return  from  Clifton. 

Then  I  should  be  glad  to  be  able  to  lay  down  a  general  definition  of 
residence,  applicable  to  all  cases :  but  I  hazard  none.  I  have  never 
heard  one  of  general  application.  I  cannot  adopt  those  suggested  by 
the  counsel  for  the  respondents.  They  liken  residence  to  domicile,  and 
say  that  the  domicile  of  Fletcher  was  in  Stapleton  whilst  he  was  bodily 
m  Clifton.  But  residence  and  domicile  are  not  the  same  thing.  A 
man  may  be  resident  in  one  country  and  domiciled  in  another :  that  is 
a  fixed  principle  of  international  law  recognised  in  all  countries.  Neither 
can  the  intention  to  return  be  decisive  upon  the  question.  See  what 
absurdities  it  would  lead  to,  if  we  were  to  say  that  an  intention  to 
return  at  any  remote  period  rendered  a  permanent  absence  not  a  change 
of  residence.     We  may  suppose  the  case  of  a  man  hired  to  go  to  Aus- 

yol.  I. — 60  2  B  2  E.  A  B. 
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traliai  there  to  serye  as  a  shepherd  for  a  long  term  of  years,  and  who 
does,  according  to  his  contract,  go  there  and  live  there,  bat  bonft  fide 
means  to  return  to  his  former  habitation  in  this  country  when  the  term 
for  which  he  is  hired  shall  have  expired,  say  twelve  years  hence.  Could 
it  be  said  that  during  these  twelve  years  he  was  resident  at  that  former 
*7701  "^^^^^^^^^^^9  when  in  fact  he  was  all  the  time  6n  the  other  side 
"^  of  the  globe  ?  I  can  go  no  farther  in  giving  a  definition  than  is 
necessary  for  the  decision  of  this  case.  I  think,  when  a  man  is  absent 
for  a  temporary  purpose,  with  an  intention  to  return  when  that  tempo- 
rary purpose  is  served,  as,  for  instance,  when  he  is  absent  for  a  week's 
work  in  another  parish,  meaning  to  come  back  at  the  end  of  the  week, 
it  is  no  break  in  his  residence.  The  phrase  « temporary  purpose"  is 
not  very  definite ;  still  I  think  it  may  in  each  case  be  known  whether 
the  purpose  was  temporary  or  not.  Here  the  pauper  was  hired  else- 
where (it  is  not  stated  for  what  period) ;  and  he  did  not  intend  to  return 
when  a  temporary  purpose  was  served,  but  to  remain  so  long  as  his 
engagement  continued.  It  is  found  in  terms  that  he  resided  in  Clifton, 
and  properly  so  found ;  for  he  could  not  have  left  it  without  s  breach 
of  contract.  And  I  beg  that  it  may  be  understood  that  I  attach  great 
weight  to  the  fact  that  his  duty,  in  conformity  with  his  hiring,  required 
him  to  remain  in  Clifton,  so  that,  whilst  the  hiring  continued,  he  could 
not  return  to  Stapleton  without  a  breach  of  contract.  The  word  <«  resi- 
dence" in  one  statute  may  have  a  different  meaning  from  what  it  bears 
under  another.  On  the  facts  of  this  case,  more  especially  the  contract 
which  made  it  not  lawful  for  Fletcher  to  return,  and  the  intention  not 
to  return  so  long  as  he  could  continue  in  his  situation,  I  think  that  he 
was  not  resident  in  Stapleton,  within  the  meaning  of  the  word  as  used 
in  Stat.  9  &  10  Vict.  c.  66,  s.  1. 
'  Erle,  J.(a) — We  are  called  upon  to  say  what  constitutes  a  break  in 
♦77<I1  ^^^  ^^^  years'  residence  which  would  "^render  a  panper  irremo- 
^  vable.  The  word  residence  has  various  meanings,  and  is  used 
in  different  statutes  in  different  senses.  In  the  statutes  for  the  Belief 
of  the  Poor,  down  to  st'at.  9  &  10  Vict.  c.  66,  the  prevailing  idea  with 
reference  to  which  the  word  was  used  was  the  residence  for  forty  days 
of  a  person  coming  to  settle  in  a  parish.  It  is  clear  that  this  cannot 
be  the  idea  of  residence  in  stat.  9  &  10  Vict.  c.  66,  s.  1 ;  and  I  should 
not  mention  it,  but  that  the  statute  is  one  of  the  class  in  which  that  is 
the  prevailing  idea.  Here  the  pauper,  having  a  house  in  Stapleton  in 
which  he  and  his  family  resided,  went  to  Clifton,  but  left  his  family  b 
his  house :  and,  if  the  case  had  merely  found  that  his  absence  was  with 
intent  to  return  to  Stapleton,  I  should  have  said  there  was  no  break  in 
his  residence  in  that  parish.  But  we  must  look  at  all  the  facts.  He 
entered  into  a  contract  obliging  him  to  remain  in  another  parish,  and 
to  dwell  there ;  and  he  did  remain  and  dwell  there  for  the  purpose  of 

(a)  WiamcAH,  J.|  was  ftbtent. 
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earning  his  livelihood  under  that  contract,  intending  to  remain  for  an 
indefinite  period,  as  long  as  he  could  earn  his  livelihood  under  that 
contract.  I  think  that  during  that  time  he  was  resident  in  the  parish 
in  which  he  was  earning  his  livelihood,  and  in  which  he  was  hound  by 
his  contract  to  dwell. 

Gromptok,  J. — It  is  clear,  that  the  pauper  did  not  personally  reside 
in  Stapleton  during  the  period  when  he  dwelt  at  Clifton,  The  ques- 
tion, therefore,  comes  to  be,  whether,  in  construction  of  law,  he  resided 
there.  The  Sessions  have  in  different  parts  of  the  case  found  that  he 
was  residing  in  both  parishes  at  the  same  time ;  and  he  had  in  fact  two 
dwelling  places,  one  in .  each  parish.  Whenever  such  is  the  case,  1 
think  '''the  question  will  always  be,  Which  of  the  two  dwelling  r^i^^^ 
places  is  the  permanent  residence?  I  do  not  think  that  any  ^ 
more  definite  guide  can  be  given  than  by  the  use  of  the  words  perma- 
nent and  temporary.  An  absence  for  a  mere  temporary  purpose,  with 
an  intention  to  return,  will  be  no  break  in  the  residence.  But  an 
intention  to  return  at  a  remote  period,  after  a  permanent  absence, 
is  not  sufficient  to  prevent  the  absence  from  being  a  break.  When 
the  animus  revertendi  merely  means  that,  though  the  absent  person 
has  what  amounts  to  a  residence  elsewhere,  it  is  his  intention  to  return 
when  that  residence  is  at  an  end,  I  think  that  the  animus  revertendi 
cannot  be  said  to  make  his  absence  temporary  and  not  permanent. 

Order  of  sessions  quashed. 

If  ft  penon  domioiled  in  one  place  removes    the  intention  of  making  that  residence  the 
to  another  on  account  of  pecnniary  embarrau-    home  of  the.  party :  Foster  v.  Hall,  4  Humph. 


p  and  for  some  apeeial  obJeet»  bat  intend-  346. 

Ing  to  retom  to  his  family  after  having  acoom-  If  a  person  abandon  his  domioil  in  one  town 

pushed  his  object,  he  eannot  be  considered  as  and  go  to  another  with  the  intention  to  abide 

luiTiag  removed  his  domicU :  Jennison  v.  Hap-  there  for  an  indefinite  period,  his  domleU  is  in 

g9od,  IS  Piek.  77 )  Harvard  Ck»llege  v.  Gore,  6  the  latter  town  from  the  oommeneement  of  his 

Pick.  370;  Knox  v.  Waldoborough,  3  Oreenl*  residence  ;  Wilton  v.  Falmonth,  8  Shepley,  479. 

456;  Waterborongh  v.  Newfleld,  8  Oreenl.  203;  If  a  party  leaves  a  place  with  the  intention  to 

ChOliB  V.  eiaddiag,  4  Mason,  808 ;   Miner's  change  hU  residence  and  to  take  np  his  abode 

Xatato,  8  Bawl«^  812;  Sears  v.  Boston,  1  Meto.  and  make  his  home  elsewhere,  he  loses  Ue 

S50.  domicil  in  that  place,  notwithstanding  he  may 

Tha  term  domieU  has  a  more  extensive  sig-  entertain  a  floating  intention  to  return  at  soma 

ldiMik»  than  the  te?m  rrtMl«M«.    In  addition  ftiiwe  period :  The  State  «.  Heet»  4  Haningtony 

to  leaidaBea  it  embiaoea  within  its  meaning  668;  The  State  «.  De  Casinova,  1  Taxa^  4iOL 
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The  QUEEN  v.  The  GREAT  WESTERN  RAILWAY  COMPANY. 
Ex  parte  FISHER.   April  23. 

ILmdamiu  to  a  railway  Company  to  mak«  a  Udo,  aathorised  by  an  Aet  The  time  Bmited  for 
the  ezerciae  of  the  compulsory  powers  for  acquiring  had  expired.  The  writ  contained  a  sug- 
gestion that  the  defendants  had  given  notices,  and  made  contracts,  by  rirtne  of  which  thej 
were  **  either  actually  in  possession  of,  or  entitled  to  acquire,  the  fee  simple  in  possession  of, 
all  the  lands  required  for  the  purpose  of  constructing"  the  line.  Return :  That  the  defSradaaU 
were  not  nor  are  "either  actually  in  possession  or  entitled  to  acquire  the  fee  simple  or  posses- 
sion of  all  the  land  n^nired  for  the  purpose  of  constructing"  the  line. 

Held:  that  the  return  was  bad  in  substanee,  as,  consistently  with  its  truth,  the  defendants  miglit 
have  it  in  their  power  to  purchase  the  part  of  which  they  were  not  possessed :  and  therefwe 
that  the  return  did  not  show  inability. 

Makdamus.  The  writ  recited  the  provisions  of  <<  The  Wilts,  Somer- 
set, and  Weymouth  Railway  Act,  1845"  (8  &  9  Vict.  c.  liii.),(a)  of  "The 
^---,  Wilts,  Somerset,  and  *  Weymouth  Railway  Amendment  Act, 
''^J  1846"  (9  &  10  Vict.  c.  cccxiii.),(6)  aid  of  "The  Wilts,  Somer- 
set, and  Weymouth  Railway  Deviation  Act,  1847"  (10  k  11  Vict,  c 
Ix.).  {c)  From  the  writ  it  appeared  that,  under  the  first  of  these  Acts, 
The  Wilts,  Somerset,  and  Weymouth  Railway  Company  was  incorpo- 
rated, and  had  the  usual  powers  to  make  certain  lines  of  railway ;  and 
that,  by  the  second  and  third  of  these  Acts,  the  Company  was  autho- 
rized to  make  other  portions  of  lines  forming  part  of  the  same  schemes. 
The  Acts,  as  set  out,  contained  the  usual  power  to  take  lands  within 
three  years  of  the  passing  of  the  Acts  respectively ;  and  each  Act 
incorporated  the  general  Acts  of  1845.  The  writ  contained  suggestions 
that,  by  a  warrant  from  the  Railway  Commissioners,  under  the  powers 
given  by  stat.  11  k  12  Vict.  c.  8,  the  time  for  the  exercise  of  the 
powers  given  by  these  three  Acts  respectively  to  The  Wilts,  Somerset, 
and  Weymouth  Railway  Company,  was  extended,  in  each  case,  for  two 
years.  The  writ  then  redted  the  provisions  of  <<  The  Great  Western 
Railway  Act,  1851"  (14  &;  16  Vict.  c.  xlviii,),(d)  whereby  The  Wilts, 
Somerset,  and  Weymouth  Railway  Company  was  dissolved,  and  its 
powers  and  obligations  vested  in  The  Great  Western  Railway  Company. 
The  writ  then  contained  a  suggestion  that,  in  exercise  and  exeoutioB  of 
the  powers  of  the  thereinbefore  recited  Acts,  respectively,  enabling 
them  in  that  behalf.  The  Wilts,  Somerset,  and  Weymouth  Railway 
Company  had  previously  to  the  passing  of  the  said  last-mentioned  Act, 
and  The  Great  Western  Railway  Company,  since  the  passing  thereof, 
♦77R1  ^*^®  proceeded,  from  time  to  time,  in  the  *construction  of  the 
^  said  railways :  that  a  part  of  the  line  described  <<  is  now  com- 
pleted and  open  to  public  traffic,"  «<  (being  more  than  one-half  of  the 

(a)  Local  and  personal,  publio.  Royal  Assent^  80  June,  1845. 

(6)  Local  and  personal,  public.  Royal  Assent,  3  August,  1846. 

(c)  Local  and  personal,  public.  Royal  Assent,  25  June,  1847. 

{d)  Local  and  personal,  public.  Royal  Assent,  3  July,  1851. 
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whole 'line)  and  that/'  another  part  described  «is  now  completed  and 
open  to  public  traffic;"  «  and  that"  another  part  described  <(has  been 
for  some  time  completed,  with  the  exception  of  the  laying  down  of  a 
portion  of  the  rails,  and  that  the  same  might  within  a  short  space  of 
time  be  entirely  finished  and  opened  for  public  traffic.  And"  "  thai 
the  said  Wilts,  Somerset,  and  Weymouth  Railway  Company,  at  various 
times  previously  to  the  passing  of  The  Great  Western  Railway  Act, 
1851,  and  under  and  by  virtue  of  the  powers  granted  to  the  said  Com- 
pany by  the  hereinbefore  mentioned  Acts  of  Parliament,  in  that  behalf, 
took  steps  towards  the  making  of  the  said  line  of  railway  hereinbefore 
mentioned"  (the  uncompleted  part) ;  «<  and  that  the  intended  line  of 
such  said  railway  has  been  set  out  by  them  throughout  its  whole  extent ; 
and  that,  before  the  expiration  of  their  compulsory  powers  for  the  pur- 
chase of  lands  under  The  Wilts,  Somerset,  and  Weymouth  Railway 
Amendment  Act,  1846,  and  The  Wilts,  Somerset,  and  Weymouth  Rail- 
way Deviation  Act,  1847,  and  in  exercise  and  execution  of  their  powers 
under  the  said  Acts,  they  duly  served  upon  nearly  the  whole  number 
of  the  owners  and  parties  interested  in  the  said  lands,  required  for  the 
purpose  of  constructing  such  railway,  as  the  same  is  authorized  to  be 
constructed,  under  the  said  last-mentioned  Acts,  good  and  sufficient 
notices,  such  as  by  law  are  required  in  that  behalf,  in  order  to  enable 
the  said  Company  to  purchase  and  take  such  lands  in  a  compulsory 
manner ;  and  that  they  have  actually  purchased  and  made  contracts 
and  agreements  for  the  purchase  of  the  fee  simple  of  all  the  residue  of 
*the  lands  so  required :  by  virtue  of  which  said  notices,  and  of 
the  said  purchases  and  agreements,  or  some  of  them,  the  said 
Company  were,  at  the  time  of  the  passing  of  The  Great  Western  Rail- 
way Act,  1851,  either  actually  in  possession  of,  or  entitled  to  acquire 
the  fee  simple  in  possession,  of  all  the  lands  required  for  the  purpose 
of  constructing  the  said  railway,  so  commencing  and  terminating  as 
last  aforesaid  (according  as  the  same  is  authorized  to  be  constructed  by 
The  Wilts,  Somerset,  and  Weymouth  Railway  Amendment  Act,  1846, 
and  The  Wilts,  Somerset,  and  Weymouth  Railway  Deviation  Act,  1847), 
without  any  further  exercise  of  the  compulsory  power  for  the  purchase 
of  land,  conferred  upon  them  by  the  said  hereinbefore  recited  Acts." 
The  writ  then  contained  suggestions  of  the  lapse  of  a  reasonable  time 
for  making  the  line,  of  the  approach  of  8d  August,  1858,  on  which  day 
the  powers  for  making  it  would  expire,  and  of  the  importance  of  the 
line  to  the  public,  and  to  Henry  Fisher  and  John  Fisher,  landowners 
on  the  line ;  and  commanded  The  Great  Western  Railway  Company  to 
complete  the  line  from  Bradford  to  Barhampton.  It  appeared  from  th« 
descriptions  in  the  writ,  that  part  of  the  uncompleted  line  was  autho- 
rized by  the  Acts  of  1845  and  1846,  and  a  part  by  the  Act  of  1847 
The  teste  of  the  writ  was  12  June,  1852. 

Return :  That  the  annexed  writ  came  to  us  on  the  8d  day  of  August 
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in  the  year  of  our  Lord  1852,  and  not  before ;  and  that  the  peHod  by 
The  Wilts,  Somerset,  and  Weymouth  Railway  Amendment  Act,  1846, 
limited,  and  by  the  warrant  of  the  Commissioners  of  Railways  extended 
as  in  the  said  writ  mentioned,  for  the  compulsory  parchase  of  the  lands 
♦77ftl  ^^  ^^^  Wilts,  Somerset,  and  *Weymouth  Railway  Amendment 

-*  Act,  1846,  authorized  to  be  taken  for  the  purposes  of  that  Act, 
so  far  as  relates  to  the  lands  required  for  the  purposes  of  the  said  line 
of  railway  by  the  said  Act  authorilsed  to  be  made  from  part  of  the  line 
not  completed,  ^<  expired  before  the  issuing  of  the  annexed  writ,  to 
wit,  on  the  8d  day  of  August,  in  the  year  of  our  Lord,  1851.  And  that 
the  said  .Wilts,  Somerset,  and  Weymouth  Railway  Company,  at  the 
time  of  the  passing  of  the  Great  Western  Railway  Act,  1851,  to  wit, 
on  the  3d  day  of  July,  in  the  year  of  our  Lord  1851,  were  not,  nor 
were  we,  The  Great  Western  Railway  Company,  at  any  time  from  the 
time  of  the  passing  of  the  said  last-mentioned  Act  hitherto,  nor  are 
we  now,  either  actually  in  possession,  or  entitled  to  acquire  the  fee 
simple  in  possession,  of  all  the  lands  required  for  the  purpose  of  con- 
structing the  said  railway  commencing  and  terminating  as  aforesaid, 
according  as  the  same  is  authorized  to  be  constructed  as  aforesaid.  And 
that  the  time  between  the  3d  day^  of  August,  in  the  year  of  our  Lord 
1852,  and  the  said  3d  day  of  August,  in  the  year  of  our  Lord  1853, 
was  not,  nor  is,  a  sufficient  time  for  the  making  and  completing  of  the 
said  railway,  commencing  and  terminating  as  aforesaid.  And  that  we, 
the  said  Great  Western  Railway  Compiuiy,  could  not  and  cannot  make 
and  complete  the  same  on  or  before  the  Sd  day  of  August,  in  the  year 
last  aforesaid." 

Demurrer  to  the  return  (except  as  to  the  part  averring  that  there  was 
not  sufficient  time  to  make  the  line,  which  was  trayersed,(a)  )  assigning 
as  causes,  amongst  others,  that  the  return  traversed  an  inference  of 
law.    Joinder  in  demurrer. 
♦77Q1       *Orowdery  for  the  Crown. — The  return  assumes  that  the  proee- 

-'  cutors  are  bound  to  show  that  the  Company  were,  at  the  time 
of  the  writ,  entitled  to  the  possession  in  fee  simple  of  all  the  lands 
requisite  to  make  the  line.  But  that  might  be  disproved  by  showing 
that  a  part  of  the  land  was  not  actually  obtained,  though  it  might  be 
obtained  either  by  bargain,  or  under  the  powers  of  The  Wilts,  Somer- 
set, and  Weymouth  Deviation  Act,  1847,  the  powers  of  which  did  not 
expire  till  after  the  date  of  the  writ.  The  return,  therefore,  contains 
too  large  a  traverse.  Such  an  objection  is  open  upon  general  demurrer ; 
Palmer  v.  Ekins,  2  Stra.  817,  Smith  v.  Lovell,  10  Com.  B.  6  (E.  C.  L. 
R.  vol.  70).  The  return  is  also  bad  on  special  demurrer,  as  traversing 
the  conclusion  in  law  arising  from  the  previous  averments  that  notices 
had  been  given.     [Lord  Campbell,  C.  J. — A  mere  inference  of  law  is 

(a)  The  issue  in  fact  was  tried,  before  Crompton,  J.,  at  the  last  Assises  for  Somersetshire^ 
when  the  rerdict  passed  for  the  Crown. 
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not  traversable ;  but  is  this  a  mere  inference  of  law  ?  Crompton,  J. — 
Is  it  not  rather  that  the  material  allegation  in  the  writ  is  that  the  Com- 
pany are  entitled  to  the  land,  and  that  the  prosecutors  have  unneces- 
sarily, in  a  circuitous  form,  shown  how  they  propose  to  prove  that 
allegation  ?] 

BtUtj  contrd.. — The  return  properly  traverses  the  material  allegation, 
which  is  the  power  to  take  the  possession  in  fee  simple.  Without  that 
power  the  defendants  could  not  make  the  line :  and  any  return  showing 
that  they  cannot  comply  with  the  writ  is  good ;  Regina  v.  Ambergate, 
&c..  Railway  Company,  ant^,  p.  372. 

Orowder^  in  reply. — The  return  is  not  good,  unless  it  *8hows  r^^o/^ 
that  compliance  is  in  no  way  possible ;  Regina  t;.  Great  Western  *- 
Railway  Company,  ant^,  p.  253. 

Lord  Campbell,  C.  J. — The  question  on  this  record  is,  whether  a 
peremptory  mandamus  ought  to  go.  I  think  it  ought,  and  that  it  is 
not  necessary  to  give  an  opinion  on  the  effect  of  the  form  of  the  tra- 
verse of  the  suggestion ;  for  this  return  does  not  show  that  it  is  out 
of  the  power  of  the  Company  to  comply  with  the  command  in  the  writ. 
Now  a  party  commanded  to  fulfil  a  legal  duty  is  bound  to  obey  the 
command,  or  make  a  return  showing  inability  to  perform  his  legal  duty. 
The  Great  Western  Railway  Company  may  have  it  in  their  power  to 
obtain  all  the  lands,  required  and  not  in  their  possession,  by  voluntary 
conveyances.  The  return  does  not  negative  this,  and  therefore  shows 
no  inability  to  comply  with  the  command  in  the  writ. 

Erlb,  J.(a) — My  judgment  is  (assuming  for  the  purpose  of  this  cau8e,(i) 
that  there  is  a  legal  obligation  to  complete  the  line)  that  the  return  is 
bad ;  for  a  return  is  not  good  unless  it  shows  inability  to  perform  the 
legal  duty  of  the  party.  The  substance  of  the  return  here  is,  that  the 
compulsory  powers  for  taking  lands  have  expired ;  and  that  the  Com- 
pany are  not  in  possession  or  entitled  to  acquire  the  fee  simple  in  pos- 
session of  all  the  lands  requisite.  I  think  this  is  not  enough.  The 
return  should  go  on  to  say  that  they  have  endeavoured  to  acquire  the 
land  wanting  by  agreement  (which  would  have  been  a  lawful  mode  of 
acquiring  it),  and  that  they  *have  been  unable  to  do  so ;  and  so  r^^^o^ 
the  return  would  have  shown  that  they  were  unable  to  fulfil  their  *- 
duty. 

Crompton,  J. — If  it  had  been  necessary  to  decide  on  the  form  of 
the  traverse,  I  should  have  been  inclined  to  say  it  was  bad,  as  being 
too  large,  and  not  bad  as  traversing  any  inference  of  law:  but  the  sub- 
stance of  the  return  is  bad.  It  ought  to  go  on  to  say,  not  only  that 
the  Company  have  not  acquired  the  land,  but  that  they  cannot  acqture 
it.  The  return,  as  it  stands,  is  consistent  with  there  being  only  a  single 
field  which  the  Company  have  not  yet  got,  but  which  they  could  easily 

(a)  WiGRTXAN,  J.,  wu  absent 
{b)  See  note  at  the  end  of  the 
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acquire  if  they  pleased.     The  return  is  therefore  bad  in  substance,  as 
it  does  not  show  inability.  Peremptory  mandamus  awarded.(a) 

(a)  When  the  case  was  called  on  it  was  proposed  that,  as  the  safBciency  of  the  writ  wu 
involved  in  the  qoestion,  the  argnment  should  be  postponed  till  after  the  decision  of  York  and 
North  Midland  Railway  Company  «.  The  Queen,  then  standing  for  judgment,  in  the  Court  of 
Exchequer  Chamber,  on  error  from  the  decision  of  this  Court  in  Regina  «.  York  and  Korth  Mid- 
land Railway  Company,  antd,  p.  178.  The  counsel  for  the  prosecutors  stated  that  the  language 
of  the  special  Acts,  in  this  ease,  was  not  the  same  as  usual,  and  that  he  should  endeavour  to 
distinguish  this  case  from  York  and  North  Midland  Railway  Company  e.  The  Queen,  assuming 
that  the  judgment  of  the  Queen's  Bench  was  to  be  reversed  on  the  ground  that  the  usual  Ian- 
guage  of  such  Acta  was  permissive;  and  also  that  it  was  intended  in  that  event  to  carry  this 
case  to  the  House  of  Lords.  It  was  then  suggested  by  the  Court  that  the  case  should  be  argued 
on  the  assumption  that  the  writ  was  good,  leaving  the  sufBcienoy  of  the  writ  as  a  question  for 
the  House  of  Lords.  This  arrangement  was  acceded  to.  The  judgment  in  Regina  v.  York  and 
North  Midland  Bailwi^  Company  was  afterwards  rerersed,  April  29, 1853.    See  post. 


»7««n  *JOHN  HOLMES  v.  RICHARD  BAGGE  and  THOMAS 
^°^i  FLETCHER.    April  25. 

Trespass  for  assault  Plea :  that  defendant  and  twenty-one  others  were  possessed  of  a  close, 
and  were  thereon  lawfully  playing  a  lawful  game  at  cricket :  that  plaintiff  came  unlawfully 
on  the  close,  and  interrupted  defendant  and  the  twenty-one  in  playing  the  lawful  game,  where- 
upon defendant,  in  his  own  right  and  by  authority  of  the  twenty -one,  requested  him  to  depsjt 
from  the  close,  and  desist  from  disturbing  their  game,  which  he  refused :  whereupon  defend- 
ant removed  him  out  of  the  close.    De  injuria. 

The  facts  were  that  defendant  and  twenty-one  others  were  playing,  but  were  not  otherwise  pos- 
sessed of  the  iield  :  and  plaintiff  interrupted  them  by  remaining  on  the  ground  occupied  by 
the  players  when  requested  to  leave  it 

Held :  that  the  plea  justified  the  trespass  in  right  of  the  possession  of  the  close,  and  was  there- 
fore not  proved.  Semble,  that  the  facts  might  have  constituted  a  Justification  in  defence  of 
,  the  lawful  game,  if  so  pleaded.  By  agreement  between  A.,  owner  of  a  close,  and  the  members 
of  a  committee  of  a  cricket  club,  A.  agreed  to  let  to  the  committee,  and  the  committee  to  hire 
the  close,  to  bo  used  as  a  cricket  ground  by  the  club,  andfor  that  purpose  only.  Plaintiff  and 
defendant  were  members  of  the  committee.  Plaintiff  having  sued  defendant  for  an  assault  in 
removing  plaintiff  from  the  olose^  defendant  pleaded  possession  of  the  close  in  himself  and 
Justified  the  removal ;  plaintiff  replied  that  he  and  defendant  were  jointly  possessed.  Held, 
that  the  facts  supported  this  replication. 

Trespass.  The  declaration  contained  counts  for  two  assaults.  Pleas: 
1.  Not  Guilty.  Issue  thereon.  2.  To  the  first  count :  That  plaintiff 
was  unlawfully  in  a  close  of  which  defendant  Bagge  was  possessed ; 
that  plaintiff  refused  to  depart  when  requested ;  and  Bagge  in  his  own 
right,  and  Fletcher  as  his  servant,  gently  laid  their  hands,  &c.  3.  To 
the  second  count :  a  plea  similar  to  the  2d  plea  to  the  first  count.  4. 
To  the  first  count :  a  similar  plea,  but  laying  the  possession  of  the  close 
in  Bagge  and  ten  others  named.  5.  To  the  second  count :  a  plea  similar 
to  the  4th  plea  to  the  first  count.  6.  To  the  first  count :  That  Bagge 
and  ten  others  named,  being  eleven  members  of  a  cricket  club,  called 
The  Lynn  Cricket  Club,  and  eleven  others  named,  being  eleven  members 
of  a  cricket  club  called  The  Lytcham  Cricket  Club,  «  were  lawfully  pos- 
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sessed  of  a  certain  close/'  and  were  lawfully  playing  a  certain  *law-  r^^oq 
ful  game  or  match  at  cricket  in  the  said  close;  and  plaintiff  was  *- 
«  nnlawfolly  in  and  upon  the  said  close,"  and  ^^vexatiously  and  unlawfully 
interrupted,  hindered,  and  prevented"  Bagge  and  the  other  twenty-one 
persons  « in  and  from  any  longer  playing  the  said  lawful  game :"  where- 
upon Bagge,  in  his  own  right  and  by  the  authority  of  the  other  twenty- 
one  persons,  and  Fletcher,  as  Bagge's  servant,  requested  plaintiff  <<  to 
depart  from  and  out  of  the  said  close,  and  to  desist  from  interrupting" 
the  playing:  which  plaintiff  refused  to  do:  whereupon  Bagge  and  Fletcher 
gently  laid  their  hands  upon  plaintiff  <«in  order  to  remove,  and  did  re- 
move, him  from  and  out  of  the  said  olose  in  this  plea  mentioned."  7. 
To  the  second  count :  a  plea  similar  to  the  6th  plea  to  the  first. 

Replications :  To  the  2d,  3d,  4th^  and  5th  pleas,  respectively,  that 
plaintiff  was  joint  tenant  with  Bagge  and  others  of  the  closes  in  those 
pleas  respectively  named,  and  was  jointly  possessed  thereof.  Rejoin- 
ders :  traversing  these  averments  respectively.  Issues  thereon.  To  the 
6th  and  7th  pleas :  De  injurifi.     Issue  thereon. 

At  the  trial,  before  Lord  Campbell,  0.  J.,  at  the  last  Norwich 
assizes,  it  appeared  that  plaintiff  and  defendant  Bagge  were  both  mem- 
bers of  the  committee  of  The  Lynn  Cricket  Club.  The  owner  of  the 
close  mentioned  in  the  pleas  was  W.  S.  Rolin ;  and  he  had  signed  an 
agreement  with  the  committee,  of  which  the  material  parts  were  as  fol- 
lows. «  The  said  W.  S.  B.  agrees  to  let  unto  the  said  committee,  who 
accordingly  hereby  agree  to  hire,  all  that,"  &o.,  <«now  in  the  occupa- 
tion of  the  said  W.  S.  R.,  to  be  used  as  a  cricket  field  by  the  members 
of  the  above-named  club,  and  for  that  purpose  only,  at  the  annual  rent 
of  lOZ."  «  The  committee  to  *do  all  that  may  be  necessary  for  r^^ja^ 
keeping  the  ground  in  proper  playing  condition^  at  their  own  *- 
expense.  The  tenancy  under  this  agreement  to  be  determinable  at  the 
end  of  any  current  season,  on  notice  in  writing  to  that  effect  being  given 
by  either  party  on  or  before  the  29th  September." 

On  the  day  of  the  alleged  assault,  there  was  a  match  between  the 
eleven  of  The  Lynn  Cricket  Club,  of  which  eleven  defendant  Bagge 
was  one,  and  plaintiff  was  not  one,  and  the  eleven  of  The  Lytcham 
Cricket  Club.  The  match  was  played  on  the  close  in  question ;  and 
the  spectators  left  a  clear  space  round  the  players,  which  was,  as  the 
jury  found,  «<  tabooed"  to  all  but  the  players.  During  the  innings  of 
The  Lytcham  Cricket  Club,  one  of  the  Lynn  eleven  retired  for  a  tem- 
porary purpose ;  and  the  plaintiff,  who  was  among  the  spectators,  was 
requested  to  take  his  place.  He  complied,  but  did  not  take  off  his  coat. 
Bagge,  who  was  captain  of  the  Lynn  eleven,  told  him  to  do  so :  offence 
was  taken  at  the  tone  in  which  the  command  was  given ;  and  the  plain- 
tiff would  neither  take  off  his  coat  nor  leave  the  « tabooed"  spot.  He 
was  then,  by  the  direction  of  the  defendant,  forcibly  removed  from  the 
<<  tabooed"  ground ;  and  the  assaults  were  committed  in  so  removing 

VOL.  I. — 61  2  S  B.  &  B. 


784  HOLMES  v.  BAOGE.    E.  T.  1853. 

him.  The  Lord  Chief  Justice,  on  proof  of  those  facts,  was  of  opinion 
that,  the  assaults  in  fact  being  clearly  made  out,  the  issue  upon  Not 
guilty  must  be  found  for  the  plaintiff,  and  that  none  of  the  other  pleas 
were  made  out.  He  took  the  opinion  of  the  jury  as  to  whether  the 
twenty-two  were  lawfully  playing  at  cricket,  and  whether  the  plaintiff 
disturbed  them.  The  jury  said  they  were  lawfully  playing,  and  plain- 
tiff disturbed  them  by  remaining  on  the  tabooed  ground.  The  Lord 
*7R^1  ^^^^^  Justice  thereupon  directed  a  verdict  for  the  '^'plaintiff,  but 
-^  reserved  leave  to  enter  a  verdict  on  the  6th  and  7th  issues  for 
the  defendant,  if  the  Court  should  be  of  opinion  that  the  part  of  those 
pleas  proyed  constituted  a  defence. 

ByleSj  Seijeant,  in  this  term,(a)  moved  for  a  rule  Nisi  to  enter  the 
verdict  on  the  6th  and  7th  issues,  pursuant  to  the  leave  reserved,  or 
for  a  new  trial  on  the  ground  that  the  jury  ought  to  have  been  directed 
to  find  the  2d,  8d,  4th,  and  5th  issues  for  the  defendants. 

As  to  the  misdirection  :  the  agreement  as  to  the  letting  of  the  field 
did  not  operate  so  as  to  take  the  legal  right  to  the  possession  out  of 
Rolin.  It  is  not  a  lease  of  the  exclusive  possession  of  the  land,  but  an 
agreement  to  permit  the  enjoyment  of  a  particular  easement.  That 
being  so,  if  the  plaintiff  had  taken  issue  on  the  averment  in  the  2d  plea 
that  Bagge  was  possessed  of  the  close,  he  must  have  succeeded ;  for 
the  possession  was  in  Rolin.  But,  instead  of  doing  so,  he  confesses 
Bagge's  possession,  and  replies  that  he,  the  plaintiff,  was  jointly  pos- 
sessed with  Bagge :  and  issue  is  joined  on  that  replication.  But  the 
plaintiff  was  not  jointly  possessed  with  Bagge ;  for  neither  were  pos* 
sessed.  The  whole  was  in  Rolin.  Therefore  this  and  the  similar  issues 
were  not  proved  by  the  plaintiff. 

Then,  as  to  the  sixth  and  seventh  pleas :  it  is  true  that  the  twenty- 
two  were  not  possessed  of  the  close,  and  that  allegation  must  be  struck 
out  of  the  plea :  but  enough  will  then  remain  to  justify  the  trespasses. 

Cur,  adv.  vtUt. 
*7861  *I^ord  Campbbll,  C.  J.,  now  delivered  judgment. — This  was  a 
-*  case  tried  before  me  at  the  last  Assizes  at  Norwich,  when  the  verdict 
passed  for  the  plaintiff.  My  brother  Byles  has  moved  for  a  rule  Nisi  for  a 
new  trial,  on  the  ground  that  the  2d  and  other  similar  issues  should  not 
have  been  directed  to  be  found  for  the  plaintiff,  and  to  enter  a  verdict 
for  the  defendants  on  the  6th  and  7th  issues.  The  2d  and  other  simi- 
lar issues  arise  on  the  pleas  justifying  on  the  ground  that  the  defendant 
Bagge  was  possessed  of  the  close ;  and  the  issues  taken  are  on  the  alle- 
gation, in  the  replications,  that  the  plaintiff  was  jointly  possessed  with 
the  defendant  Bagge.  We  think  those  issues  were  sufficiently  proved 
for  the  plaintiff  by  the  agreement,  by  which  all  the  interest  in  the  pre- 
mises, which  was  conveyed  by  Rolin,  was  vested  in  the  plaintiff  jointly 
with  Bagge.     As  to  the  6th  and  7th  pleas,  they  set  up  that  the  twenty* 

(c)  April  19th.    Before  Lord  Campibll,  C.  J.,  WroHTM an,  Erlb,  and  Cbomptoit,  Ja. 
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two  persons  named  were  lawfully*  possessed  of  a  close,  and  lawfully 
playing  cricket  there,  that  plaintiff  wrongfully  remained  on  the  close, 
and  interrupted  the  playing,  and,  though  requested  to  depart  from  the 
close  and  to  desist  from  the  interruption,  would  not  do  so ;  whereupon 
the  defendants  gently  laid  their  hands  on  him  « in  order  to  remove,  and 
did  remove,  him  from  and  out  of  the  said  close."  Now,  no  doubt  a 
plea  might  have  been  framed  to  meet  the  facts,  so  as  to  have  entitled 
the  defendant  to  a  verdict;  for  according  to  the  evidence  the  two 
elevens  were  lawfully  playing ;  and,  as  the  jury  found,  the  space  round 
the  wickets  was  tabooed,  and  the  plaintiff  came  into  that  tabooed  space, 
and  persisted  in  remaining  there  though  requested  to  go.  And  it  may 
be  that  it  would  be  a  good  justification  that  they  removed  him  for  dis- 
turbing persons  lawfully  playing  *at  a  lawful  game;  and,  if  1-4(707 
such  had  been  the  justification  here,  the  plea  would  have  been  ^ 
proved.  But  such  is  not  the  language  of  this  plea ;  it  avers  that  the 
twenty-two  persons  named  were  possessed  of  the  close,  and  that  the 
plaintiff  was  removed  from  the  close,  because  he  would  not  leave  it. 
Therefore  the  plea  justifies  the  trespasses  on  the  ground  that  the  twenty- 
two  were  possessed  of  the  close,  and  committed  the  trespasses  in  defence 
of  their  possession.  Now,  in  fact,  the  twenty-two  were  not  possessed. 
It  was  the  cricket  field  of  the  Lynn  Cricket  Club ;  and  eleven  out  of 
the  twenty-two  were  strangers,  invited  by  the  Lynn  Cricket  Club  to 
come  there  as  guests  to  play.  They  were  in  no  sense  possessed  of  the 
field.  Therefore  the  justification,  as-  pleaded,  fails ;  and  those  issues 
were  rightly  found  for  the  plaintiff.  Rule  refused. 


In  the  matter  of  the  Appeal  of  HUNTLET  v.  The  Churchwardens  and 
Overseers  of  the  Parish  of  BINBROOKE  and  others.    April  25. 

When  an  award  U  referred  back  by  the  Court  to  the  arbitrator,  for  the  purpose  of  a  specific 
alteration  in,  or  addition  to,  luch  award  (as  the  determination  of  the  amount  of  eosts  awarded 
by  him  to  be  paid  by  one  of  the  parties),  he  is  not  bound  to  hear  farther  evidence  on  the 
general  merits,  discovered  and  tendered  after  the  making  of  the  original  award. 

Although,  upon  such  reference  back,  he  makes  an  award  on  all  the  points  referred  (identical 
with  the  first  award  except  in  respect  of  the  insertion  of  the  amount  of  costs),  as  if  it  were  the 
first  award,  and  does  not  notloe  the  reference  back. 

Mbllor,  in  last  Hilary  term  (28th  January),  obtained  the  following 
rule. 

«<  Upon  reading  a  rule  of  this  Court,  made  on  the  12th  day  of  June, 
in  the  last  Trinity  term,  whereby  it  was  ordered  that  two  several  orders 
of  Sessions,  made  *at  the  General  Quarter  Sessions  of  the  Peace,  r^prao 
held  at  Spilsby,  in  and  for  the  parts  of  Lindsey,  in  the  county  ^ 
of  Lincoln,  on  the  15th  and  26th  days  of  January  Iast,(a)  upon  the 
appeal  of  John  Thomas  Huntley,  Clerk,  against  an  assessment  for  the 

(a)  1862. 
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relief  of  the  poor  of  the  parish  of  Binbrooke,  in  the  said  county,  shoola 
be  and  were  entered  and  made  a  rule  of  this  Court,  and  upon  reading 
the  several  affidavits  of,"  &c.,  <<  and  the  award  thereby  referred  to,  filed 
the  last  Michaelmas  term,  and  a  rule  of  this  Court,  made  the  28d  day 
of  November  last,  and  the  several  affidavits  of,"  &c.,  <<  and  the  paper 
writing  or  copy  award  thereby  referred  to,  It  is  ordered  that  the  first 
day  of  the  next  term  be  given  to  the  churchwardens  and  overseers  of 
the  poor  of  the  parish"  (naming  them)  « to  show  cause  why  the  award 
of  Frederic  Philip  Maude,  Esq.,  barrister  at  law,  made  on  the  8th  day 
of  January,  1858,  in  the  matters  of  the  said  appeal,  should  not  be  set 
aside,  on  the  ground  that  the  said  F.  P.  M.,  the  arbitrator,  declined, 
on  the  matters  of  the  said  appeal  being  referred  back  to  him  by  the  said 
rule  of  the  23d  day  of  November  last,  to  hear  evidence  tendered  on 
behalf  of  the  said  appellant." 

From  the  affidavits  upon  which  the  rule  was  obtained,  it  appeared 
that  one  of  the  deponents,  John  Thomas  Huntley,  clerk,  who  was  in- 
cumbent of  the  parish  of  Binbrooke,  in  Lincolnshire,  had  appealed,  as 
mentioned  in  the  rule,  against  a  poor  rate,  made  on  3d  October,  1851. 
One  of  the  grounds  of  appeal  was  that  certain  parties  were  occupiers 
of  lands  which,  as  appellant  alleged,  were  part  of  the  parish  itself,  and 
had  therefore  been  wrongly  omitted  in  the  assessment.  Notice  of 
»7ftQl  *PP^*'  ^^  given  to  such  occupiers,  as  well  as  to  the  parish  *offi- 
-'  cers.  The  appeal  came  on  for  hearing,  at  the  Quarter  Sessions, 
on  15th  January,  1852 ;  and,  the  plaintiff  having  abandoned  two  of  his 
grounds  of  appeal,  an  order  was  made,  in  pursuance  of  stat.  12  k  13 
Vict.  c.  45,  s.  13,  with  the  consent  of  all  parties,  that  all  other  matters 
of  the  appeal  should  be  referred  to  arbitration ;  the  arbitrator  to  «<  have 
the  same  power  and  discretion  as  to  all  matters  referred,  including 
costs,  as  are  vested  in  the  Court  of  Quarter  Sessions." 

At  the  adjourned  Sessions,  on  26th  January,  1852,  with  the  consent 
of  all  parties,  a  second,  order  was  made,  appointing  Mr.  Maude  to  be 
the  arbitrator.  These  two  orders  of  sessions  were,  on  12th  June,  1852, 
made  a  rule  of  Court,  on  the  application  of  the  respondents.  On 
10th  June,  1852,  the  arbitrator  made  his  award,  which,  after  reciting 
the  previous  proceedings  connected  with  the  appeal,  ran  as  follows  : 

<«  I  award  and  order  that  the  said  appeal  be  and  the  same  is  hereby 
dismissed,  and  that  the  said  assessment  be  confirmed ;  and  the  same  is 
hereby  confirmed  accordingly ;  and  that  the  said  appellant  shall  pay  his 
own  costs  of  the  said  appeal  and  of  this  reference ;  and  that  he  shall, 
within  one  month  after  this  my  award  shall  have  been  entered  as  the 
judgment  of  the  said  Court  of  Quarter  Sessions  in  the  said  appeal,  pay 
to  the  said  respondents  their  costs  of  the  said  appeal,  and  of  this  refer- 
ence.    In  witness,"  &c. 

On  6th  November,  1852,  the  Court  of  Queen's  Bench  granted  a  rule, 
^  the  motion  of  the  respondents,  to  show  cause  "  why  the  matters  of 
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the  said  appeal,  which,  by  the  said  orders  of  Sessions,  were  referred  to 
F.  P.  M.,"  Ac.,  <(  should  not  be  referred  back  to  the  said  F.  P.  M.,  or 
why  the  said  award  made  by  him,  in  pursuance  of  '''such  orders 


of  Sessions,  should  not  be  set  aside,  on  the  ground  that  the  said 
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arbitrator,  the  said  F.  P.  M.,  has  not,  in  and  by  his  said  award,  ascer- 
tained and  adjudged  the  amount  of  costs  to  be  paid  by  the  said  appel- 
lant to  the  said  respondents,  and  why,  in  the  event  of  the  said  award 
being  wholly  set  aside,"  the  Court  of  Quarter  Sessions  <<  should  not 
enter  oontinuanoes  and  hear  the  said  appeal,  pursuant  to  the  statute  in 
such  case^"  &c* 

On  28d  November,  1852,  counsel  having  been  heard  for  and  against 
the  rule,  the  Court  made  an  order,  directing  «« that  the  matters  of  the 
said  appeal"  ««be  referred  back  to  the  said  F.  P.  M.,  on  the  ground 
that  the  said  arbitrator,  the  said  F.  P.  M.,  has  not,  in  and  by  his  said 
award,  ascertained  and  adjudged  the  amount  of  costs  to  be  paid  by  the 
said  appellant  to  the  said  respondents/' 

On  11th  December,  1852,  the  appellant  was  served  with  a  copy  of  an 
appointment .  by  the  arbitrator  for  proceeding  in  the  reference  on  18th 
December :  and  on  18th  December  the  arbitrator  was  served  with  a 
notice  by  the  appellant,  stating  that,  *<  upon  the  further  hearing  of  this 
appeal,  under  the  rale  obtained  for  referring  back  the  award,"  the 
<«  appellant  claims  to  be  allowed,  and  proposes  to  give,  additional 
evidence,  touching  the  matters  of  the  said  appeal,  and  particularly 
touching  the  lands  alleged  to  have  been  taken,"  &c.,  and  <«  claims  to  be 
present  and  be  heard  in  any  proceedings  to  be  had  and  taken  before 
you,  as  such  arbitrator,  as  aforesaid,  by  the  said  respondents,  any  or 
either  of  them,  under  the  said  rule  so  obtained  as  aforesaid."  It 
appeared,  from  an  affidavit  of  the  appellant,  that  such  additional 
evidence  had  been  discovered  since  the  making  and  publication  of  the 
award. 

*0n  18th  December,  application  was  made  to  the  arbitrator,  rj^i^qi 
on  the  part  of  the  appellant,  to  allow  the  additional  evidence  in  *- 
question  to  be  heard;  to  which  application,  as  well  as  to  a  subsequent 
application  for  further  time  for  the  purpose  of  enabling  appellant  to 
produce  such  additional  evidence,,  the  arbitrator  refused  to  accede.  No 
evidence  was  actually  tendered  by  appellant  on  these  occasions ;  nor 
was  any  intimation  made  as  to  the  nature  of  it.  From  the  affidavit, 
however,  of  the  appellant,  above  referred  to,  it  appeared  that  it  was 
connected  with  the  rateability  of  some  of  the  landb  before  alleged  by 
him  to  be  within  the  parish. 

On  8th  January,  1858,  the  arbitrator  made  a  second  award,  following 
the  form  of  the  previous  award,  but  adding,  after  the  words  «  and  of 
this  reference,"  the  words  following:  <(and  I  adjudge  and  ascertain 
that  the  costs  of  the  said  respondents,  to  be  paid  by  the  said  appellant, 
as  aforesaid,  amount  altogether  to  the  sum  of  750Z. :  that  is  to  say," 

2s2 


791  KE  HTJNTLEY.    E.  T.  1858. 

&c.  (stating  the  amount  of  the  costs  of  the  several  parties  who  had 
appeared  against  the  appellant  during  the  proceedings). 

WUlmare  (with  whom  were  Maeaulayj  0-,  Haye$,  and  Manistyy  for 
several  parties)  now  showed  cause  against  the  rule,  on  behalf  of  the 
parish  officers. — First,  the  arbitrator  had  no  power  to  enter  upon  the 
examination  of  additional  evidence.  His  functions  as  an  arbitrator 
ceased  entirely  as  soon  as  he  had  made  his  first  award ;  and  the  order 
to  refer  back  revived  them  only  so  far  as  regarded  the  particular  pur- 
pose for  which  such  reference  back  was  made ;  Bird  v.  Penrice,  6  M.  & 
W.  754.f  He  was  not  even  bound  to  give  the  parties  notice  to  attend 
*7921  ^^^^^^  ^™^ »  *Howett  v.  Clements,  1  Com.  B.  128  (E.  C.  L.  R. 
-^  vol.  50).  But,  secondly,  it  is  immaterial,  as  regards  the  present 
case,  whether  he  had  such  power  or  not.  At  all  events  he  had  a  dis- 
cretion to  admit  or  refuse  to  receive  additional  evidence.  [Lord  Camp- 
bell, C.  J. — If  the  arbitrator  has  reasonably  fulfilled  the  intention  of 
the  Court,  we  will  not  set  aside  the  award  upon  such  a  ground.]  Ringer 
V.  Joyce,  1  Marshall,  404  (E.  C.  L.  R.  vol.  4),  shows  that  the  Court 
leaves  a  matter  of  this  kind  entirely  in  the  discretion  of  the  arbitrator. 
[Lord  Campbell,  C.  J. — If  he  has  ascertained  and  adjudged  the  amount 
of  costs,  he  has  done  all  that  we  directed  him  to  do.  The  case  appears 
to  me  a  very  simple  one;  but  we  will  hear  the  arguments  on  the 
other  side.] 

Mellor  and  Boden,  contrfL. — The  arbitrator  ought  to  have  received 
the  fresh  evidence.  His  second  award  must  be  considered  as  a  fresh 
award  altogether :  it  assumes  to  be  so,  by  its  form :  it  makes  no  men- 
tion whatever  of  the  first.  [Wiohtman,  J- — Does  it  vary  from  the 
first  at  all.?]  Only  in  the  insertion  of  the  amount  of  costs.  If  the 
Court  had  intended  to  confine  the  arbitrator  strictly  to  amending  the 
award  in  that  one  particular,  the  order  to  refer  back  would  have  so 
confined  him  specifically.  In  Nickalls  v.  Warren,  6  Q.  B.  615  (E.  C. 
L.  R.  vol.  51),  it  was  held  that,  where  iin  award  is  referred  back  to  the 
arbitrator  for  reconsideration,  the  arbitrator  is  bound  to  hear  fresh  evi- 
dence, if  tendered.  [Wightman,  J. — In  that  case,  there  is  nothing  to 
show  that  the  order  referring  back  the  award  may  not  have  been  in 
general  terms  :  the  present  order  expressly  states  the  particular  ground 
for  referring  back.  Lord  Campbell,  C.  J. — Was  there  in  this  case 
»7Q<?1  *^^y  *refusal  to  hear  evidence  upon  the  original  arbitration?] 
*'  No :  the  evidence  which  was  tendered  was  discovered  after  t)ie 
first  award  was  made.  [Wightman,  J. — Then  you  should,  on  that 
ground,  have  applied  to  have  the  award  referred  back  generally.]  The 
reference  back  was  made  on  the  application  of  the  opposite  party. 
The  reference  is  general :  the  rule  absolute,  as  a  matter  of  course, 
states  the  ground  on  which  the  rule  Nisi  for  referring  back  the  award 
was  applied  for,  but  does  not  direct  or  confine  the  arbitrator  to  that 
point  alone  for  reconsideration.     [Lord  Campbell,  C.  J. — There  is  a 
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great  difference  in  that  respect  between  setting  aside  an  award  alto- 
gether, and  referring  it  back  for  correction  in  one  particular  point. 
WiGHTMAN,  J. — Here  the  award  is  certainly  not  set  aside.  Lord  Camp- 
bell, C.  J. — The  appellant  is  now  in  the  same  position  as  he  would 
have  been  in  if  the  arbitrator,  in  his  first  award,  had  at  once  adjudged 
the  amount  of  costs.]  But,  if  the  award  be  once  sent  back,  the  appel- 
lant has  a  right  to  tender  evidence,  just  as  if  no  award  at  all  had  been 
made. 

Lord  Campbell,  C.  J. — If  the  refusal  to  receive  further  evidence, 
which  is  complained  of,  had  occurred  at  the  original  arbitration,  I  think 
the  appellant  would  be  entitled  to  have  the  rule  made  absolute :  the 
objection  would  have  been  to  the  whole  award ;  and  the  appellant  might 
have  taken  this  opportunity  of  urging  it,  upon  the  award  being  com- 
pleted. But  to  the  original  award  this  objection  could  not  have  been 
truly  made ;  and  that  award  was  perfect  except  in  respect  of  the  omis- 
sion to  determine  the  amount  of  costs.  Upon  such  original  award 
being  referred  back  to  the  arbitrator  for  a  specific  ^purpose,  he  r^nq^ 
had  a  right  to  refuse  to  hear  further  evidence.  The  appellant  '- 
stands  now  just  as  if  the  amount  of  costs  had  been  adjudged  and  stated 
in  the  first  award.  The  purpose  for  which  the  award  was  referred  back 
has  been  fulfilled ;  and  the  arbitrator  has  in  substance,  at  all  events, 
complied  with  the  directions  of  the  Court.  It  is  an  error  to  suppose 
that  the  award  is  set  aside  by  being  referred  back.  In  point  of  form, 
indeed,  the  arbitrator  has  made  a  totally  new  award ;  and  that  was,  in 
my  opinion,  better  than  attempting  to  botch  up  the  first  award.  But 
he  was  not  called  upon  to  re-open  the  case :  the  original  finding  stands 
good  as  far  as  it  goes ;  and  the  corrected  award  is  not  invalidated  by  a 
refusal  on  the  part  of  the  arbitrator  to  take  into  consideration  matters 
which  were  not  referred  back  to  him  by  the  Court. 

WlOHTMAN,  J.-^I  am  of  the  same  opinion.  When  the  rule  Nisi  for 
referring  back  the  award  was  made  absolute,  the  only  point  assumed,  in 
the  course  of  argument,  by  either  party,  as  a  ground  for  so  referring 
back,  was  the  omission  with  respect  to  the  amount  of  costs.  Had  there 
been  any  other  ground,  that  should  have  been  then  mentioned.  In 
fact,  the  additional  evidence  in  question  had  not  then  been  discovered. 
The  original  award  could  not  have  been  set  aside  in  order  that  new 
evidence  might  be  brought  before  the  arbitrator.  He  was  therefore 
justified  in  refusing,  at  the  second  hearing,  to  act  as  if  no  award  at  all 
had  been  made,  and  in  confining  himself  to  the  point  specifically  referred 
to  him. 

Eblb,  J. — On  a  motion  to  refer  back  an  award,  the  *Court  r^irq;- 
may  either  refer  all  matters  back,  or  limit  the  reference  to  cer-  ^ 
tain  matters  only.     In  the  latter  case,  the  original  award  must  be  con- 
sidered as  having  conclusively  dbposed  of  all  matters  not  referred 
back.  Rule  di8charged.(a) 

(a)  Cbomptoit,  J^  was  ftbaent 
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HOLT  V.  ELY.    April  25. 

L.  placed  in  plaintiff 'i  hand  a  fnnd,  oat  of  whioh  plaintiff  was  direoted  to  tatiafy  oertain  i 
ances ;  defendant  falsely  represented  to  plaintiff  that  he  held  one  such  aeoeptanoe,  and  tlierebj 
induced  plaintiff  to  pay  him  the  amount  of  the  alleged  acceptance  ont  of  the  fond.  Held,  that 
plaintiff  might  maintain  money  had  and  received  against  defendant 

Semble,  that  L.  might  also  have  maintained  the  action. 

Action  for  money  had  and  received.  Plea:  Nunqnam  indebitatu. 
Issue  thereon. 

The  particulars  of  demand  stated  that  the  action  was  brought  «to 
recover  the  sum  of  306Z.  ISs.  4c2.,  being  the  amount  of  a  sum  of  money 
paid  by  the  plaintiff  to  the  defendant,  on,"  &c.,  «<  on  a  fraudulent  mis- 
representation by  the  defendant  to  the  plaintiff  that  the  defendant  was 
the  holder  of  an  overdue  acceptance  for  800/.  of  one  Captain  Coles  in 
favour  of  one  Captain  Lane ;  whereas  the  plaintiff  was  not  the  holder 
of  any  such  acceptance,  nor  was  there  any  such  aooeptanoe  in  existence." 
(Also  a  claim  of  interest.) 

At  the  trial,  before  Lord  Campbbll,  C.  J.,  at  the  London  sittings 
after  last  Michaelmas  term,  the  case  for  the  plaintiff  was  that  the 
defendant,  who  was  a  bill  discounter,  was,  in  1851,  the  owner  of  several 
bills  of  exchange  accepted  by  Captain  Lane.  Captain  Lane  employed 
plaintiff  as  his  solicitor  for  the  purpose  of  effecting  an  arrangement  for 
♦7QR1  ^^^  discharge  of  his  debts,  *and  placed  certain  funds  in  plain- 
-'  tiff's  hands  for  that  purpose.  It  also  appeared  that  Captain 
Lane  had  drawn  certain  other  bills  upon  Captain  Coles,  which  the  latter 
had  accepted.  Captain  Lane  was  desirous  of  paying  these  last  in  full, 
and  gave  directions  to  plaintiff  to  that  effect.  The  plaintiff  communicated 
this  to  the  defendant:  and  the  defendant  thereupon  represented  to 
plaintiff  that  he,  defendant,  held  a  bill  for  8002.,  accepted  by  Captain 
Coles  for  Captain  Lane.  Upon  the  faith  of  this  representation,  plaintiff 
paid  8062.  13s.  4d.,  the  amount  of  the  alleged  bill  with  interest,  to 
defendant.  This  payment  was  made  out  of  the  funds  placed  by  Captain 
Lane  in  plaintiff's  hands.  The  following  memorandum  was  at  the  same 
time  signed  by  defendant  and  given  to  plaintiff. 

(&  Memorandum.  Mr.  Holt  has  this  day  given  me  the  sum  of  3062. 
13s.  4c2.,  in  payment  of  the  acceptance  of  Captain  Coles  in  favour  of 
Captain  Lane  for  3002.  due  4th  February,  1852,  and  interest  thereon 
to  this  day :  and  I  hereby  undertake  to  give  up  the  said  acceptance  to 
Mr.  Holt  on  demand.  Dated  this  18th  July,  1852.  J.  Ely.  8062. 
13s.  4c2." 

Some  delay  took  place  in  giving  up  the  acceptance ;  and,  eventually, 
defendant  brought  the  alleged  acceptance  of  Captain  Coles  to  plaintiff; 
which,  however,  upon  examination,  plaintiff  discovered  to  be  an  accept- 
ance by  Captain  Lane  himself  of  a  bill  drawn  by  Captain  Coles.  The 
action  was  brought  to  recover. the  sum  so  paid  by  plaintiff  to  defendant. 
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Evidence  having  been  ^ven  in  support  of  this  case,  the  jury  found  a 
verdict  for  the  plaintiff  for  the  amouut  claimed.  Leave  was  reserved  to 
move  to  enter  a  nonsuit,  on  the  ground  that  the  plaintiff,  being  merely 
Lane's  agent,  could  not  maintain  the  action. 

*BramweU,  in  last  Hilary  term,  obtained  a  rule  nisi  accord-  r^ci^qiv 
ingly. 

Edwin  JamsB  and  0.  W.  Wood  now  showed  cause. — The  plaintiff  may 
maintain  the  action.  He,  and  not  his  principal,  Lane,  Is  the  party  upon 
whom  the  fraud  is  directly  effected.  He  is  intrusted  with  a  fund  for 
the  purpose  of  making  certain  payments,  as  to  which  he  has  received 
specific  instructions.  By  the  misrepresentations  of  the  defendant,  made 
to  him,  he  is  induced  to  make  a  payment  out  of  that  fund  which  is  not 
authorized  by  those  instructions,  and  which,  but  for  these  misrepresenta- 
tions, he  would  not  have  made.  With  this  payment  he  could  not  debit 
his  principal ;  for  it  was  made  without  the  authority  of  the  latter,  who 
could  disavow  the  payment  and  hold  plaintiff  answerable  for  the  amount. 
The  agent  suffers  directly  from  the  fraud ;  and  has  consequently  a  right 
to  bring  an  action  in  respect  of  it ;  Oom  v.  Bruce,  12  East,  225,  cited 
in  Story's  Commentaries  on  the  Law  of  Agency,  s.  898  (p.  867,  ed. 
1889).  [WiOHTBiAN,  J. — In  that  case,  thb  point  was  not  made  for  the 
defence.]  It  was  contended,  on  behalf  of  the  defendant,  that,  as  the 
plaintiff's  principal,  Lane,  could  have  sued  the  defendant  for  the  fraud 
in  question,  the  plaintiff  could  not.  But  in  cases  like  the  present  both 
principal  and  agent  have  a  right  to  sue ;  Story,  ut  supri ;  Stevenson  v. 
Mortimer,  2  Cowp.  805 ;  where  Lord  Mansfield  said :  «  Where  a  man 
pays  money  by  his  agent,  which  ought  not  to  have  been  paid,  either  the 
agent,  or  principal;  may  bring  an  action  to  recover  it  back.  The  agent 
may,  from  the  authority  of  the  ^principal ;  and  the  principal  r^cyoo 
may,  as  proving  it  to  have  been  paid  by  his  agent."  ^ 

Bramwtll  and  Word%fioort\  contri. — It  is  true  that  the  payment  was, 
according  to  the  verdict,  obtained  by  the  defendant's  fraud :  but  the 
cases  cited  do  not  go  the  length  of  showing  that  the  plaintiff  can  sue 
for  such  fraud.  [Lord  Campbell,  C.  J. — Surely  Lord  Mansfield's 
language  in  Stevenson  v.  Mortimer  is  in  point,  right  or  wrong.]  In  that 
case  the  dealing  was  with  the  agent,  in  his  own  name,  although  in  fact 
the  agent  was  acting  for  his  principal;  and  it  was  said  that  either  agent 
or  principal  might  sue.  But  it  does  not  follow  that  where,  as  in  the 
present  case,  an  agent,  acting  professedly  as  such,  is  deceived  by  a 
fraud  which  gives  the  principal  a  right  of  action  in  respect  of  it,  the 
agent  also  is  entitled  to  sue.  [Lord  Campbell,  C.  J. — The  fact  of  the 
fund  being  general  or  specific  may  make  a  difference.]  That  is  cer- 
tainly a  point  susceptible  of  discussion.  Where  an  agent  has  charge 
of-  a  specific  chattel,  and  this  is  obtained  from  him  by  fraud,  there, 
inasmuch  as  no  property  has  passed,  the  agent  may  sue,  on  the  ground 
that  the  chattel  still  belongs  to  him,  as. bailee.     And  that  might  have 

VOL.  I. — 62  B.  k  B. 
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been  the  case  here,  if  the  agent  had  been  tricked  out  of  moneys  num- 
bered in  a  bag,  for  which  trover  would  lie.  The  question,  who  is  to 
sue,  would  then  be  identical  with  the  question,  who  lost  the  money : 
and  either  principal  or  agent  might  be  said  to  have  lost  the  chattel. 
But  this  action  is  for  money  had  and  received ;  the  chattel  cannot  be 
^-QQ-|  '^'traced ;  and  the  claim  is,  not  for  the  actual  money  which  has 
-*  been  paid  away,  but  only  for  an  equivalent  amount.  That  form 
of  action  is  brought  in  respect  of  a  contract  of  some  kmd ;  with  whom 
is  the  contract  in  the  present  case  ?  [Erle,  J. — ^An  action  for  money 
had  and  received  is  not  necessarily  founded  on  an  actual  contract ;  it 
goes  almost  into  the  regions  of  trover.]  At  all  events,  the  plaintiff 
could  not  bring  trover  in  the  present  case ;  because  it  is  clear  that  he 
had  sufficient  discretion  allowed  him  by  his  principal  to  admit  of  his 
making  the  payment  in  question  to  the  defendant,  although  in  this  par- 
ticular instance  he  may  not  have  acted  with  proper  caution. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  rule  should  be  dis- 
charged. In  the  first  place,  it  appears  from  the  evidence  that,  if  only 
one  party  was  entitled  to  sue,  it  was  the  plaintiff,  inasmuch  as  his  prin- 
cipal, Captain  Lane,  had  given  him  no  authority  to  pay  the  amount  of 
the  bill  of  exchange  actually  satisfied,  and  the  plaintiff  was  therefore 
guilty  of  negligence  in  making  such  payment,  and  could  not  debit  his 
principal  with  it.  Secondly,  I  think  that  either  was  clearly  entitled  to 
sue.  In  Stevenson  v.  Mortimer,  where  the  action  was  brought  by  the 
principal  in  respect  of  an  extortion  committed  on  the  agent,  Lord  Mans- 
field said  that  either  principal  or  agent  might  sue.  The  distinguished 
jurist,  Story,  in  his  treatise  on  the  Law  of  Agency,  adopts  the  same 
view.  Where  a  fraud  has  been  practised  upon  an  agent  under  circum- 
stances like  the  present,  I  have  no  doubt  that  an  action  may  be  brought 
either  by  him  or  by  his  principal. 

*ftOOl  ^WiQHTMAN,  J. — I  am  of  the  same  opinion.  The  nature  of 
-*  the  plaintiff's  authority  does  not  appear  very  clearly  upon  the 
early  part  of  the  evidence :  perhaps  at  first  he  may  have  had  some 
general  discretion  as  to  the  form  and  extent  of  his  payments :  but,  if 
so,  it  is  clear  that  his  general  authority  was  subsequently  qualified,  and 
that  he  ought  to  have  paid  only  Captain  Coles's  acceptances  in  fulL 
At  all  events,  whatever  the  extent  of  his  authority,  he  ought  not  to 
have  paid  any  bill  of  exchange  at  all  till  he  had  clearly  ascertained  by 
whom  it  was  accepted.  As  to  this  fact  he  took  the  defendant's  word, 
and  so  far  disregarded  the  instructions  of  his  principal.  Stevenson  tr. 
Mortimer  is  quite  in  point ;  and  I  think  that  either  the  plaintiff  or  his 
principal  might  have  brought  the  action. 

Erle,  J. — I  am  of  the  same  opinion.     The  plaintiff  paid  this  money 

without  authority  from  his  principal,  through  the  misrepresentation  of 

the  defendant.     I  think  that  under  these  circumstances  he  is  clearly 

utitled  to  maintain  an  action  against  the  defendant  for  money  had  and 
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received.  Even  if  he  had  had  authority,  I  think  either  might  have 
Bued  in  respect  of  the  fraud.  At  all  events,  either  might  have  sued  had 
the  facts  been  such  as  to  have  supported  trover :  and,  where  the  money 
has  been  paid  through  the  tort  of  the  defendant,  the  action  for  money 
had  and  received  has  many  of  the  incidents  of  an  action  of  trover.(a) 

Rule  discharged. 

(a)  Cbomptov,  J.,  WM  abMiit 


^EYERABD  and  others  v.  THOMAS  WATSON.    April  25.  [*801 

The  foUowing  nodee  of  dishonoar  of  a  bill  held  raffieient. 

"  We  beg  to  seqiiaint  yon  with  the  non-pRjment  of  W.  M.'8  MoeptMiee  to  J.  W.'a  draft  of 

29th  December  laft,  at  4  montha,  &01.,  amounting,  with  expenses,  to  50^  6t.  Id,;  which  remit 

at  in  oonne  of  post  without  fail,  or  pay  to  Messrs.  E." 

-The  declaration  stated  that  James  Wright,  on  26th  December,  1851, 
made  his  bill  of  exchange,  directed  to  William  Miles,  requiring  him  to 
pay  to  the  order  of  him,  J.  W.,  the  sum  of  502.,  four  months  after  date ; 
that  W.  M.  accepted  the  bill,  and  J.  W.  then  endorsed  the  same  to 
defendant,  who  then  endorsed  it  to  J.  J.  Lecke,  who  then  endorsed  it 
to  Messrs.  Thomas  Firth  and  Son,  who  then  endorsed  it  to  plaintiffs ; 
and  the  said  bill  was  duly  presented  for  payment,  and  was  dishonoured, 
whereof  defendant  had  due  notice,  but  did  not  pay  the  same.  Count 
for  interest.  Plea  to  first  count :  that  defendant  had  not  due  notice 
of  the  presentment  and  dishonour  of  the  said  bill  of  exchange  as  alleged. 
As  to  the  residue  of  the  declaration:  Nimquam  indebitatus.  Issue 
thereon. 

On  the  trial,  before  Eblb,  J.,  at  the  Middlesex  sittings  in  last  Hilary 
term,  it  appeared  that  the  bill  was  duly  presented  for  payment  in  Lon- 
don, by  the  London  agents  of  Thomas  Firth  and  Son,  who  resided  at 
Northwich,  Cheshire.  The  bill  was  dishonoured,  and  returned  to  Thomas 
Firth  and  Son :  and  they  wrote  to  defendant  as  follows  : 

<<  Mr.  Thomas  Watson.  «<  Bank,  Northwich,  1st  May,  1852. 

Sir, 

We  beg  to  acquaint  you  with  the  non-payment  of  William 
Miles 's  aoceptance  to  James  Wright's  ^draft  of  29th  (a)  Decem-  r^oM 
her  last,  at  4  months,  ^50,  amounting,  with  expenses,  to  £50  5«.  ^ 
Id. ;  which  remit  us  in  course  of  post  without  fail,  or  pay  to  Messrs. 
Everards  and  Co.,  Lynn.        Yours,  &c.,        Thos.  Fikth  &  Son." 

A  verdict  was  taken  for  the  plaintiff,  for  512. 15«.,  leave  being  reserved 

(a)  This  error  was  not  insisted  upon  in  the  argument 
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to  move  to  enter  a  verdict  for  the  defendant,  if  the  notice  of  dishonour 
contained  in  the  letter  of  1st  May,  1852,  was  not  sufficient  in  law.(a) 

Prentice^  in  the  same  term,  obtained  a  rule  nisi  accordingly. 

Bramtvell  and  Wheeler  now  showed  cause. — The  letter  gives  sufficient 
information  of  everything  that  the  parties  to  the  bill  ought  to  know. 
It  describes  the  bill,  states  non-payment,  claims  5«.  Id.  as  expenses,  and 
demands  payment.  The  claim  for  expenses  gives  information  of  the 
presentment.  Solarte  v.  Palmer,  2  CI.  k  F.  93,  Dom.  Proc,  S. 
C.  1  New  Ca.  194,(6)  will  probably  be  relied  on  for  the  defend- 
ant. [Lord  Campbell,  C.  J. — It  is  useless  to  disguise  that  that  is  a 
decision  to  be  regretted.]  Consistently,  however,  with  that  case,  the 
notice  here  may  be  upheld.  Since  the  decision,  several  cases  have 
occurred  going  quite  as  far  as  is  necessary  for  the  present  plaintifis. 
They  are  collected  in  note  (A)  p.  216,  of  the  6th  edition  of  Byles 
*«0^1  *^^  Bills.  The  only  question  which  can  arise  here  is,  whether 
-'  there  is  a  notice  of  presentment ;  for  it  is  not  disputed  that  the 
other  requisites  of  notice  are  satisfied.  In  Bailey  v.  Porter,  14  M.  k 
W.  44,t  it  was  held  that  sufficient  notice  was  contained  in  a  letter, 
addressed  to  the  defendant,  which  stated  that  the  <<  acceptance  due  that 
day  was  unpaid,  and"  whereby  the  writer  <<  requested  his  immediate 
attention  to  it."  At  any  rate,  the  notice  that  5s.  Id.  expenses  have 
been  incurred  shows  presentment.  This  was  held  enough  in  Gnigeon 
V.  Smith,  6  A.  4  E.  499  (E.  C.  L.  R.  vol.  88),  where  the  letter  stated 
that  the  bill  "  is  this  day  returned  with  charges." 

Prentice^  contrft. — In  Messenger  v.  Southey,  1  M.  &  G.  76  (E.  C.  L. 
B.  vol.  39),  the  notice  contained  the  words  <<  is  not  took  up,  and  4«.  6(i. 
expense :"  and  there,  though  Grugeon  v.  Smith,  and  Hedger  v.  Stea- 
venson,  2  M.  4  W.  799,t  were  cited,  the  notice  was  held  insufficient ; 
the  Court  considering  that  "returned  with  charges"  pointed  more 
directly  to  presentment  than  («not  took  up."  Here  the  word  is  <«  non- 
payment," which  goes  no  further  than  <<not  took  up."  The  present- 
ment not  being  expressly  alleged,  the  question  is,  whether  it  appears  by 
necessary  implication :  and,  as  to  that,  the  words  of  Lord  Eldon,  on 
another  point  of  the  law,  supply  a  safe  criterion :  <<  necessary  implica- 
tion means,  not  natural  necessity,  but  so  strong  a  probability  of  inten- 
tion, that  an  intention  contrary  to  that,  which  is  imputed,"  <<  cannot  be 
supported ;"  Wilkinson  v.  Adam,  1  Yes.  &  B.  422,  466.  Here  it  cannot 
be  said  that  the  strength  of  the  probability  is  so  great  as  make  it 
impossible  *to  support  the  notion  that  the  writer  of  the  notice 


*804] 


was  not  pointing  to  the  fact  of  presentment. 


Lcrd  Campbell,  C.  J. — The  law  merchant  requires  that,  to  charge 

(a)  There  waa  eyidenee  of  a  fbrther  oorrespondenee,  from  which  it  wm  songht  to  sAv  tiiat 
the  defendant  had  full  notice :  but  the  judgment  of  the  Court  rested  on  the  letter  of  Ist  Mi^. 

(6)  Affirming  the  judgment  of  Bzch.  Ch.,  in  Solarte  r.  Palmer,  T  Bing.  $30  (B.  C.  L.  R.  vd. 
20);  8.  C.  I  Cr.  A  J.  417.t 
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an  endorser  or  drawer,  there  must  be  notice  given  to  him  that  the  bill 
^as  been  presented  and  dishonoured,  and  that  he  is  looked  to  for  pay- 
ment. I  think  such  a  notice  as  that  now  before  us  satisfies  all  those 
requisites.  The  endorser  is  made  acquainted  with  th^  non-payment, 
and  that  5«.  Id.  expenses  have  been  incurred ;  and  he  is  desired  to 
remit  the  money,  or  pay  it  to  a  party  named.  Is  there  any  human 
being,  possessed  of  common  understanding,  who  will  not  learn  from 
this  the  facts  that  the  bill  has  been  presented,  that  it  has  been  dishon- 
oured, and  that  the  party  addressed  is  looketl  to  for  payment?  How 
could  59.  Id,  expenses  be  incurred,  except  by  noting,  upon  the  bill  being 
presented  and  dishonoured  ?  Then  is  there  any  doubt  that  the  party 
is  held  liable  7  He  is  told  to  remit  the  money.  Now  is  not  that  a 
sufficient  notice  which  conveys  to  any  person  of  reasonable  understanding 
the  knowledge  of  the  requisite  facts  ?  In  the  case  of  mercantile  instru- 
ments it  is  peculiarly  important  that  we  should  maintain  the  efficiency 
of  words  according  to  the  ordinary  usage  of  language.  I  confess  my 
regret  at  the  decision  of  Solarte  v.  Palmer :  it  has  caused  much  con- 
fusion. It  is,  however,  a  decision  which  we  cannot  reverse ;  indeed  I 
fear  the  House  of  Lords  could  not  do  so.  But  I  do  wish  that  it  were 
reversed  by  Act  of  Parliament,  so  as  to  relieve  the  commercial  world 
from  the  risk  of  misconceiving  the  law.  Here,  however,  the  words  are 
not  the  same  as  those  in  Solarte  v.  Palmer  :  and,  that  *being  so,  r^orvr 
I  am  not  restrained  from  applying  to  the  question  before  me  ^ 
such  understanding  as  I  may  possess :  and  it  appears  manifest  to  me 
that  the  notice  conveys  all  the  requisite  information. 

Erle,  J.(a)— I  think  this  notice  is  abundantly  sufficient.  Many  cases 
decided  since  Solarte  v.  Palmer  go  as  far  as  we  are  going  now.  We 
cannot  reverse  that  decision ;  but,  subject  to  it,  it  seems  to  me  that  any 
words  are  sufficient  which  plainly  convey  the  information  that  the  bill 
has  been  presented  and  dishonoured,  and  that  the  party  addressed  is 
looked  to  for  payment.  Rule  discharged.(5} 

(a)  WioHTMAN,  J.,  had  left  the  Court  before  the  commenoement  of  the  argnmeot. 
(6)  CROXPToir,  J.,  was  absent 

Any  form  of  notiee  to  an  endorser  is  rafflcient  of  giving  notice:   Cowles  v.  Harts,  8   Conn 

to  fix  hU  liability  if  the  instrament  in  question  617;  Shriere  «.  Dnckham,  1  Litt  104;  Baitk 

was  intended  to  be  described  in  such  notice,  of  Cape  Fear^v.  Seawell,  2  Hawks,  560 ;  Warren 

and  the  party  was    not  misled   or  deceired  «.  Oilman,  5  Shepley,  860.    Nor  need  it  state 

thereby  as  to  the  instrument  intended :  Kilgore  who  the  holder  is :  Bradly  v.  Davis,  26  Maine, 

V.  Balkley,  14  Conn.  362;  Crocker  v,  GetcheU,  45.    Notice  that  a  biU  has  been  protested  for 

10  Sbepl.  392 ;  Cayuga  County  Bank  v.  War-  non-payment  is  a  sulBoient  notice  of  a  demand 

den,   1   Comstoek,  413  ;    Spann  v.  Bntsell,  1  and  refusal :  Spies  v.  Newberry,  2  Bougl.  425 ; 

Branch,  801 ;  Tobey  «.  Lennig,  14  Penn.  Stote  Smith  «.'Little,  10  N.  Hamp.  526;  Pinkham  «. 

Kep.  483.    Notice  of  the  dishonour  of  a  biU  Macy,  0  Mete  174.    Contrik,  Piatt  v.  Drake,  1 

need  not  state  that  the  holder  looks  to  the  party  Dongl.  2M. 
Botiaed  Ibr  payment ;  this  is  impUed  by  the  act 

2T 
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CHARLES  PAUL  BERKELEY  v.  WILLLA.M  ELDERKIN,     • 

April  26. 

An  aotion  does  not  He  on  a  judgment  in  one  of  the  new  oonntj  conrti. 

Count:  for  that  plaintiff,  on  the  4th  February,  1852,  in  the  Countj 
Court  of  Northamptonshire,  holden  at  Oundle,  by  the  judgment  of  the 
said  Court  recovered  against  defendant  a  certain  debt  of  49{.  8s.  lid.,  as 
also  91,  12s.  10(2.,  for  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended,  whereof  defendant  was  convicted,  as  by  the  record 
thereof  remaining  in  the  said  Court  fully  appears ;  which  said  judgment 
still  remains  in  full  force  unreversed  and  unsatisfied. 

Demurrer.  Joinder. 
♦ROfil  *-^*^W,  for  the  defendant. — ^An  action  will  not  lie  on  a  judg- 
■■  ment  of  one  of  the  county  courts  created  by  stat.  9  &  10  Vict, 
c.  95.  That  Act  contains  special  provisions  as  to  the  way  in  which 
execution  shall  be  obtained.  They  are  contained  in  sects.  92,  94,  96, 
98,  99,  100,  and  101.  These  are  inconsistent  with  the  execution  wliich 
must  issue  if  there  is  a  judgment  of  the  Superior  Court.  The  case  is 
within  the  principle,  that,  where  a  new  right  is  created  with  special 
remedies,  those  are  the  only  remedies.  There  is  another  objection  here ; 
the  count  does  not  show  that  the  cause  of  action  was  within  the  juris- 
diction of  the  county  court ;  but  that  should  be  shown  wherever  the 
judgment  pleaded  is  of  a  court  of  limited  jurisdiction ;  Read  v.  Pope, 
1  C.  M.  &  R.  802,t  Williams  v.  Jones,  18  M.  &  W.  628.t 

Milward,  contrtL — An  action  lay  on  the  judgment  of  a  county  court 
under  the  old  system ;  Williams  v.  Jones.  The  special  provisions  for 
enforcing  the  judgment  of  the  county  court  are  cumulative.  [Lord 
Campbell,  C.  J. — No :  some  are  restrictive ;  under  sect.  96  the  wearing 
apparel  and  tools  of  the  debtor,  to  the  value  of  5Z.,  are  privileged  from 
execution ;  and  under  sect.  99  the  period  of  imprisonment  is  limited  to 
forty  days.]  The  power  of  imprisonment  is  not  in  the  nature  of  an 
execution.  Under  the  first  county  court  Act,  the  amount  was  limited 
to  20^  (9  &;  10  Vict.  c.  95,  s.  58),  for  which  there  was  no  execution 
against  the  person :  but  the  Act  gave  a  power  of  imprisonment  under 
the  fraud  summons  (sect.  99),  which,  by  sect.  108,  is  not  to  operate  ai 
satisfaction.  And,  now  *that  the  amount  which  may  be  recovered 
in  the  county  court  is  raised,  by  stat.  18  &  14  Vict.  c.  61,  s.  1, 
to  50Z.,  it  is  important  that  the  party  recovering  there  should  have 
some  means  of  getting  an  elegit  so  as  to  be  able  to  take  the  debtor's 
lands.  [Crompton,  J. — There  is  no  doubt  that  the  case  is  within  the 
general  principle  that  the  judgment  of  a  court  of  competent  jurisdic- 
tion creates  a  duty  to  pay,  on  which  debt  will  lie :  and  the  question  is, 
whether  there  are  prohibitory  words,  or  words  from  which  we  can  see 
the  intention  of  the  Legislature  sufficiently  to  enable  us  to  say  that  the 
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remedy  by  action  on  the  judgment  is  taken  away.]  The  sections 
referred  to  do  not  show  such  an  intention.  They  all  apply  to  judgments 
obtained  in  the  courts  abolished  by  stat.  9  &  10  Vict.  c.  95,  as  well  as 
to  those  obtained  in  the  county  courts.  It  would  be  very  strong  to  say 
that  by  implication  the  vested  right  of  action  on  judgments  obtained 
before  stat.  9  &  10  Vict.  c.  95,  was  taken  away. 

Field  was  not  called  on  to  reply. 

Lord  Campbell,  C.  J. — I  am  clearly  of  opinion,  that  an  action  can- 
not be  maintained  on  the  judgment  of  a  county  court.  Prim&  facie,  an 
action  lies  on  the  judgment  of  every  court  of  competent  jurisdiction : 
but  I  think  it  quite  clear,  when  we  look  at  the  provisions  of  stat.  9  & 
10  Vict.  c.  95,  that  the  intention  of  the  Legislature  was  to  confine  the 
remedy  on  the  judgments  of  courts  constituted  under  that  Act  to  the 
remedies  specifically  provided  in  the  Act.  The  policy  of  the  Act  was  to 
give  an  easy  and  cheap  remedy  for  the  recovery  of  small  debts.  The 
intention  of  the  Legislature  will  *be  entirely  defeated  if  the  r^ono 
creditor  is  at  liberty  to  adopt  this  course.  The  Act  provides  *- 
special  remedies  for  enforcing  the  judgment,  both  as  against  the  pro- 
perty and  as  against  the  person  of  the  debtor.  As  to  his  property, 
that  is  in  part  protected  from  execution ;  for  sect.  96  excepts  <<  the 
wearing  apparel  and  bedding  of  such  person  or  his  family,  and  the  tools 
and  implements  of  his  trade  to  the  value  of  52.,  which  shall  to  that 
extent  be  protected  from  such  seizure."  That  protection  would  be 
entirely  lost  if  this  action  were  maintainable ;  for,  on  the  judgment  in 
the  superior  Court,  a  fi.  fa.  may  issue,  under  which  the  tools  of  the 
trade  of  the  debtor  must  be  taken  and  sold  by  the  sheriff;  and  so  the 
debtor  would  be  deprived  of  the  means  of  earning  his  bread,  reserved 
to  him  by  the  county  court  Act.  Again,  as  to  the  debtor's  person. 
He  can  be  imprisoned,  under  the  Act,  only  for  forty  days ;  and  then  it 
is  not  by  way  of  execution,  but  as  a  punishment  for  contempt.  But, 
if  this  action  lies,  he  may  be  taken  in  execution,  exactly  as  if  the 
creditor  had  sued  in  the  superior  Court  in  the  first  instance,  without 
availing  himself  previously  of  the  facilities  given  by  the  county  court. 
I  think  this  brings  the  case  within  the  principle,  that,  where  new  rights 
are  given  with  specific  remedies,  the  remedy  is  confined  to  those  speci- 
fically given.  But,  further,  an  action  can  be  maintained  on  a  final 
judgment  only,  not  on  an  interlocutory  one.  Now  sect.  100  enacts 
« that  it  shall  be  lawful  for  the  judge  of  any  court  before  whom  such 
summons  shall  be  heard,  if  he  shall  think  fit,  whether  or  not  he  shall 
make  aSny  order  for  the  committal  of  the  defendant,  to  rescind  or  alter 
any  order  that  shall  have  been  previously  made  against  any  defendant  so 
summoned  before  him  for  the  payment,  by  instalments  or  *other-  r^oAQ 
wise,  of  any  debt  or  damages  recovered,  and  to  make  any  further  ^ 
or  other  order,  either  for  the  payment  of  the  whole  of  such  debt,  or 
damages  and  costs,  forthwith,  or  by  any  instalments,  or  in  any  other 
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maimer,  as  such  judge  may  think  reasonable  and  just."  This  shows 
that  there  is  nothing  in  the  nature  of  a  final  judgment  in  the  county 
court.  The  judge  has  still  jurisdiction  over  this  very  judgment  on  which 
the  action  is  brought.  He  might  now  rescind  ox  alter  it,  and  make  a 
new  order  to  pay  by  instalments  or  at  another  time.  That  power  given 
to  the  judge  would  be  defeated,  if  the  action  lay.  These  considerations 
are  sufficient  to  show  that  the  Legislature  did  not  intend  this  action  to 
be  maintained.  I  rejoice  that  we  are  able  to  come  to  this  conclusion 
by  the  established  rules  of  law ;  for  there  can  be  no  doubt  that  it  is 
most  desirable  that  such  actions  should  not  lie. 

W10HTMAN,  J. — ^I  agree  that  the  action  does  not  lie.  For,  if  an 
action  in  a  superior  Court  lay  on  the  judgment  of  the  county  court,  the 
provisions  of  the  Legislature  as  to  execution  would  be  defeated ;  and 
there  would  also  be  this  strange  inconsistency,  that  the  judge  of  the 
county  court  could  alter  the  judgment  of  that  court  whilst  an  action 
was  still  pending  on  it  in  the  superior  Court.  That  would  be  so  absurd 
that  the  Legislature  must  be  understood  to  prohibit  the  action. 

Erls,  J. — It  seems  to  me  that  a  judgment  in  the  county  court  is 
placed  on  a  different  principle  from  an  ordinary  judgment.  The  new 
remedies  given  by  the  statute  must  be  pursued ;  and  they  would  be 
defeated  if  this  action  lay. 

*8101  "^Crompton,  J. — ^I  have  no  doubt  that  the  Legislature  did  not 
-'  intend  that  such  a  course  as  this  should  be  adopted ;  as,  by  this 
course  the  remedies  ^ven  by  the  Act  would  be  defeated :  but  the  ques- 
tion is,  whether  that  intention  is  expressed  in  the  Act.  Section  100, 
if  it  be  taken  as  generally  applicable  to  all  orders,  is  certainly  quite 
inconsistent  with  the  removal  of  the  action  into  a  superior  Court.  My 
only  doubt  upon  that  secti<m  has  been,  whether  it  might  not  be  confined 
to  orders  made  upon  fraud  summonses. 

Judgment  for  the  defendant. 


The  QUEEN  v.  BINNBY,  D.C.L.    April  27. 

By  a  loeal  and  personal  act  (6  0. 4,  c.  Izii.)i  Commissioners  were  empowered  to  levy  rates  for  tbs 
improvement  of  tbe  town  of  N.,  payment  of  which  might  be  enforced  by  distress  under  the 
warrant  of  a  justice.  The  Commissioners  might  sue  and  be  sued  by  their  clerk.  Appeal  to 
Sessions  was  given  against  any  rate  or  order  made  under  the  Act;  and  the  Sessions  had  power 
to  give  costs  to  either  party.  No  order,  rate,  or  judgment  was  to  be  quashed  for  want  of  fonn 
or  removed  by  certiorari. 

A  justice  made  an  order  upon  B.  for  payment  of  a  rate  which  had  been  laid ;  and  B.  appealed 
to  Sessions:  the  Sessions,  by  a  judgment,  given  after  stat  12  k  13  Tict.  c.  45,  dismissed  the 
appeal  and  directed  the  appellant  to  pay  eoete  to  the  clerk  of  the  Commissioners. 

SemhUy  per  Croxpton,  J.,  that  this  was  right,  and  that  it  was  not  necessary  that  the  order  shooU 
be  to  pay  the  costs  to  the  clerk  of  the  Court,  under  stots.  11  ft  12  Vict  c.  43,  s.  27,  12  A  13 
Vict  c.  45,  s.  5. 

But  held  that,  supposing  the  order  erroneous  in  this  respect,  it  was  a  mere  defect  in  foim,  end 
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tiiere  wm  no  want  of  jnrifdtetioo  so  M  to  bring  the  cMo  ottt  of  the  operation  of  the  elanie 
taking  away  the  oertiorarL 

Thb  following  two  orders  (by  a  rule  obtained  before  Erlb,  J.,  in  the 
Bail  Court,  in  Michaelmas  term,  1858),  were  brought  up  by  certiorari. 

<<Be  it  remembered  that,  at  the  General  Quarter  Sessions  of  the 
Peace  of  oar  Sovereign,"  Jtc,  <«  holden  in  and  for  the  said  Borough" 
(of  Newbury,  Berks),  « at  *the  Town  Hall  thereof,  on  Wednes-  r*oi  i 
day,  the  14th  day  of  April,  in  the  year  of  our  Lord,  1852  before  ^ 
Henry  Selfe  Selfe,  Esquire,  Recorder  of  the  said  Borough,  Joseph 
Vines,  Clerk  of  the  Peace,  then  and  there  attending." 

« Reverend  Uibbert  Binney,  Appellant, 

and 

Robert  Fuller  Ghraham,  Clerk  to  the  Newbury  Lnprovement 

Commissioners,  Respondent. 

(<  Against  a  rate  made  by  the  said  Commissioners,  the  4th  November, 
1851. 

«  On  hearing  the  appellant  in  person,  and  Mr.  Or%pp%^  of  counsel  for 
the  respondents :  It  is  ordered  that  this  appeal  be  dismissed :  the  ques- 
tion of  costs  being  reserved." 

«  The  Reverend  Hibbert  Binney,  Appellant, 
and 
William  Dredge,  John  Alexander,  Edward  William  Gray, 
and  John  Kimber,  Esquires,  Justices  of  the  borough  of 
Newbury,  and  Robert  Fuller  Graham,  Gentleman,  clerk 
to  the  Commissioners  for  the  improvement  of  the  said 
borough, Respondents. 

<<  Against  a  demand  of  certain  sums  rated  upon  him,  under  a  pre- 
tended assessment,  purporting  to  have  been  made  on  the  4th  day  of 
November  last,  by  three  of  the  said  Commissioners,  and  demanded  on 
the  9th  February  last,  and  subsequently  attempted  to  be  enforced  by 
a  summons  to  appear  before  said  Justices,  and  against  the  order  or 
decision  of  the  said  Justices  requiring  him  to  pay  part  of  the  same  in 
seven  days  under  pain  of  distress. 

<«  On  hearing  the  appellant  in  person,  and  Mr.  0ripp9j  of  counsel  for 
the  respondents:  it  is  ordered  that  this  ^appeal  be  dismissed,  r^co^o 
and  that  the  sum  of  20^,  as  costs,  be  paid  by  the  appellant  to  ^ 
the  respondent  Robert  Fuller  Graham." 

In  last  Hilary  term,  a  rule  was  obtained,  on  the  motion  of  Dr.  Binney j 
calling  on  the  prosecutors  to  show  cause  why  all  and  singular  orders 
made  by  the  Recorder,  &c.,  at  the  Quarter  Sessions  holden  14th  April, 
1852,  <«upon  the  several  appeals  of  the  Reverend  Hibbert  Binney, 
touching  a  rate  made  by  the  Commissioners  for  the  improvement  of 
the  town  of  Newbury,  on  the  4th  day  of  November,  1851,  whereby  the 
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said  appeals  were  dismissed,  and  the  sum  of  20{..  as  costs,  ordered  to 
be  paid  by  the  appellant  to  the  respondent  R.  F.  Graham,  the  clerk  of 
the  said  Commissioners,  should  not  be  quashed,  and  why  the  said  sum 
of  201.  should  not  be  returned  to  the  Rev.  H.  Binney." 

From  the  affidavits,  it  appeared  that  the  Commissioners  for  carrying 

*ftl  V\  ^"^^  execution  stat.  6  G.  4,  c.  lxxii.,(a)  *on  4th  November,  1861, 

J  made  a  rate  under  the  provisions  of  the  Act,  whereby  Dr.  Binnej 

was  assessed  in  the  sum  of  41.  lis.     On  5th  March,  1852,  Dr.  Binney 

(a)  Looal  and  personal,  pnblio:  "For  lighting,  watching,  paTing,  doanring,  and  improTing 
the  streets,  highways,  and  places  within  the  borough,  town,  and  parish  of  Newbury,  and  the 
tithing  or  hamlet  of  Speenhamland,  in  the  parish  of  Speen,  in  the  county  of  Berks." 

Sect  1,  and  sections  following,  proride  for  the  appointment,  qualification,  swearing,  Ac^  of 
'*  Commissioners  for  putting  and  carrying  the  several  powers  and  purposes  of  this  Act  into 
execution:*' 

Sect  26  authorises  the  Commissioners  to  make  rates  on  tenants  and  occupiers  of  houses,  Ae^ 
the  moneys  to  be  paid  to  the  collector  or  colleetors,  or  other  person  or  persons  appointed  by  the 
Commissioners. 

Sect  28  enacts  that,  if  any  tenant  or  occupier  shall  neglect  or  reftase  to  pay  his  proportion  of 
the  rates  to  the  said  collector  or  collectors,  or  other  person  or  persons,  for  the  space  of  Beren 
days  after  demand,  the  same  shall  be  levied  by  distress  and  sale  of  his,  her,  or  their  goods  and 
chattels,  by  warrant  under  the  hands  and  seals  of  one  or  more  justice  or  justices,  Ac,  the 
defaulter  having  been  previously  summoned. 

Sect  113  enacts:  ''That  if  any  person  or  persons  shall  think  himself,  herself,  or  themselves 
aggrieved  by  any  rate  or  assessment  which  shall  be  made  or  demanded  in  pursuance  of  this 
'  Act,"  "or  by  any  other  thing  done  in  pursuance  of  this  Act"  (except  where  the  order,  Ac.,  is 
declared  to  be  final,  t>r  where  any  particular  method  of  relief  is  appointed  in  the  Act),  such 
person  may  appeal  to  the  next  General  Quarter  Sessions,  first  giving  fourteen  days'  notice  to 
the  person  or  persons  appealed  against,  or  to  the  clerk  to  the  Commissioners,  in  caee  such  appeal 
shall  be  made  against  any  rate  or  assessment,  Ac.,  made  by  the  Commissioners,  and  entering 
into  a  recognisance  conditioned  to  try  the  appeal,  *'and  abide  the  order  of  and  to  pay  such  costs 
a€  shall  be  awarded  by  the  Justices  at  such  sessions  or  acyonmment  thereof;  and  the  justices  at 
such  sessions,  upon  due  proof  of  such  notice  having  been  given,  and  of  such  recogniaance  having 
been  entered  into  as  aforesaid,  shall  hear  and  finally  determine  every  such  appeal  in  a  summaiy 
way,  and  award  such  costs  to  the  party  appealing  or  appealed  against  as  the  said  justices  shall 
tLink  proper:"  "and  the  determination  of  the  said  justices,  in  their  said  general  quarter  sessions 
ttr  adjournment  thereof,  shall  be  final,  binding,  and  conclusive  to  all  intents  and  purposes  what- 
•oever."' 

Sect  116  enacts:  "That  the  said  Commissionera  retpeotivety  may  sue  and  be  sued  in  the 
name  of  their  clerk  for  the  time  being,  and  all  actions  and  suits  which  may  be  necessary  er 
e>pedient  to  be  brought  for  the  recovery  of  any  penalty  or  sum  or  sums  of  money  due  or  payable 
by  virtue  of  this  Act,  or  for  or  in  respect  of  any  other  matter  or  thing  relating  to  this  Ae^  nay 
be  brought  in  the  name  of  the  said  clerk." 

Sect  122  enacts:  "That  no  order,  rate,  or  assessment,  judgment,  or  other  proceeding  made 
touching  or  concerning  any  of  the  matters  aforesaid,  or  touching  or  concerning  the  eonvietioa 
of  any  ofieoder  or  offenders  against  this  act»  shall  be  quashed  or  vacated  for  want  of  fonn  only, 
or  bo  removed  or  removable  by  writ  of  certiorari,  or  any  other  writ  or  process  whatsoever,  into 
any  of  His  Mi^esty's  Courts  of  record  at  Westminster,  any  law,  statute,  or  usage  to  the  contniy 
thereof  in  any  wise  notwithstanding." 

A  provisional  order  was  made  by  the  General  Board  of  Health,  under  The  Public  Health  Act, 
1848  (stat  11  A  12  Vict  c.  63),  s.  10,  ordering  that,  after  confirmation  of  the  order  by  Pariia- 
ment  the  borough  of  Newbury  should  constitute  a  district  within  the  Act,  and  that  the  whole 
of  the  Act,  except  sect  60,  should  apply  throughout  the  borough ;  that  the  Corporation  should, 
by  their  council,  be  constituted  the  Local  Board  of  Health,  which  Board  should,  after  such  ccn- 
firmation,  be  the  Commissioners  for  executing  within  the  borough  so  much  of  the  local  Act  as 
should  not  be  repealed :  and  that  all  the  effects  of  the  Commissioners  should,  after  such  conftnsa- 
tion,  be  vested  in  the  Local  Board.  This  provisional  order  was  confirmed  by  sect  I,  and  the 
Schedule  of  the  Public  Health  Supplemental  Act,  1852  (No.  2)  (stat  15  A  16  Vict  c  69),  whieh 
««veived  the  Koyai  Assent  on  30th  June,  1852. 
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appeared  "^on  smnmons  before  certain  justices  of  the  borough  of  rutOHA 
Newbury,  to  show  cause  why  he  refused  to  pay  2L  58.  6d.,  a  *- 
part  of  the  said  assessment :  when  the  justices  ordered  that  he  should 
pay  the  same  in  seven  days,  and  that,  in  default  of  his  so  doing,  a 
warrant  of  distress  should  issue.  The  two  appeals  were,  respectively, 
against  the  rate  and  the  order  of  justices. 

The  affidavits  on  which  the  rule  was  obtained  contained  statements 
impugning  the  conduct  of  the  Recorder  when  the  appeals  were  brought 
before  him ;  which  statements  were  denied  or  explained  by  the  affidavits 
in  answer.  The  affidavits  also  raised  some  points  upon  the  merits, 
which  became  immaterial.  It  appeared  that  the  Recorder  refused  to 
hear  the  appeal  agaimt  the  rate,  on  the  ground  that  it  was  brought  too 
late ;  and  that  he  heard  the  appeal  against  the  order  for  payment. 

WUUiy  for  the  Local  Board  of  Health,  and  R.  B.  Miller^  for  Graham, 
now  showed  cause. — Sect.  122  of  stat.  6  G.  4,  c.  hnui.,  enacts  that  no 
preceeding  shall  be  quashed  for  form,  and  takes  away  th^  certiorari : 
this  rule  therefore  can  be  made  absolute  only  upon  its  beings  shown 
that  there  was  want  of  jurisdiction.  Now  the  appeal  against  the 
rate  is  simply  dismissed ;  and  no  order  for  costs  is  made  in  that  case 
therefore,  if  there  be  no  jurisdiction,  nothing  wrong  has  been  done. 
The  suggestion  is  that  the  case  was  not  heard :  and  in  fact  it  is  shown 
that  the  Recorder  did  not  hear  the  case,  but  '^'dismissed  it  for  p^^^  . 
want  of  jurisdiction.  There  is  therefore  nothing  to  quash  in  ^ 
this  order.'  As  to  the  appeal  against  the  order  to  pay,  that  was  heard ; 
and  costs  were  given  against  the  appellant.  Nothing  is  suggested 
showing  want  of  jurisdiction.  It  is  understood  that  the  appellant  will 
suggest  that  the  order  of  Sessions  directs  the  costs  to  be  paid  to  the 
clerk  to  the  Commissioners,  the  person  appealed  agamst,  under  stat.  6 
G.  4,  c.  Ixxii.,  s.  113,  whereas  it  ought  to  have  directed  the  costs  to 
be  paid  to  the  clerk  of  the  Court,  under  stats.  11  &;  12  Vict.  c.  43,  s. 
27,  12  k  13  Vict.  c.  45,  s.  6.  [Wightman,  J. — Does  that  apply  to 
the  dismissal  of  an  appeal  7  Erle,  J. — I  thought  that,  in  point  of 
form,  where  an  appeal  against  an  order  is  heard,  the  judgment  for 
the  respondent  should  be  << order  confirmed;"  but  that  it  should  be 
« appeal  dismissed,"  when  the  appeal  is  not  heard.]  That  must  be  a 
mere  question  of  form  ;  if  an  order  is  not  quashed,  of  course  it  stands. 
The  language  of  sect.  27  of  stat.  11  &  12  Vict.  c.  43  is  <<  decided  in 
favour  of  the  respondents,"  which  shows  nothing  as  to  the  form.  It  is 
at  least  questionable  whether  stat.  11  &;  12  Vict.  c.  43,  overrides  the 
local  Act  in  respect  of  the  party  to  whom  the  costs  are  to  be  paid :  if 
it  does,  still  sect.  122  of  the  local  Act  applies :  the  question  is  merely 
one  of  form.  [Lord  Campbell,  C.  J. — It  seems  to  me  exactly  the  sort 
of  objection  which  it  was  intended  to  obviate  by  sect.  122.  Cromp- 
TON,  J. — Moreover,  I  have  very  great  doubts  whether  the  order  is  not 
strictly  proper.] 
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Dr.  Binnejfy  in  person,  contriL — The  language  of  stat.  11  &  12  Yict. 
c.  43,  8.  27,  is  imperative,  <<  shall  direct  such  costs  to  be  paid  to  the 
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clerk,  of  the  peace  of  such  *Court."  If,  however,  the  Court 
consider  that  this  point  does  not  affect  the  jurisdiction,  but 
raises  only  a  question  as  to  the  form  of  the  order,  and  if  sect.  122  of 
the  local  Act  precludes  all  exceptions  not  going  to  the  jurisdiction,  the 
argument  can  certainly  not  be  maintained.  [Erle,  J. — When  I  granted 
the  certiorari,  I  understood  that  the  costs  had  been  given  in  the  ease 
which  was  not  heard.] 
Per  GuBiAM.(a)  Rule  discharged. 

(a)  Lord  Campsbli*  C.  J.,  Wightmait,  Brl^  and  Csomptok,  Jb. 


The  QUEEN  v.  The  Inhabitants  of  ST.  MART,  WARWICK. 

Apnl  27. 

A  bailding  waa  let  at  802.  per  annom  to  C,  hj  a  written  agreement,  stating  that  C.  bad  taken  it 
"from  the  30th  day  of  September,  1850;"  "the  tenaney  ia  for  one  year,  eommeneing  on  the 
80th  day  of  September,  instanV  (1850).  0.  entered  at  noon  on  30th  September,  1850,  and 
quitted  at  4  in  the  afternoon  of  30th  September,  1851. 

Held,  that  C.  gained  a  settlement  by  renting  and  oocopying  a  tenement  "for  the  term  of  one 
whole  year  at  least,"  within  stat  1  W.  4,  o.  18,  a.  1. 

On  appeal  against  an  order  of  justices,  whereby  Louisa  Collins  and 
her  five  children  were  removed  from  the  parish  of  St.  Marj,  Warwick, 
in  the  borough  of  Warwick,  to  the  parish  of  Leamington  Priors,  War- 
wickshire, the  Sessions  quashed  the  order,  subject  to  the  opinion  of  this 
Court,  on  a  case  which,  so  far  as  regarded  the  points  decided,  was  as 
follows.  .  « 

The  respondents  relied  upon  a  settlement  gained  by  George  Collins, 
the  husband  of  the  pauper  Louisa  Collins,  by  renting  and  occupying  a 
tenement  in  the  parish  of  Leamington  Priors ;  and  that  settlement  was 
traversed  by  the  grounds  of  appeal.  In  support  of  their  case,  the 
*M  71  ^^'^P^^^l^Q^'s  proved  that  George  Collins  entered  upon  *the  occu- 
^  pation  of  the  Newbold  Inn,  at  Leamington,  at  12  o'clock  on 
Monday,  30th  September,  1850.  At  7  p.  m.,  on  the  same  day,  the 
following  memorandum  of  agreement  was  signed. 

«  Memorandum.  The  following  are  the  terms  on  which  Gkorge  Col- 
lins, of  Leamington,  coach-proprietor,  has  taken,  from  the  30th  day  of 
September,  1850,  the  messuage  and  premises  called  the  Newbold  Inn, 
in  Newbold  Street,  Leamington  Prior's,  from  William  GriflSn,  of  War- 
wick, as  agent  and  solicitor  of  George  Farr,  Esquire,  the  mortgagee  in 
possession  of  the  said  premises. 

"  First :  The  tenancy  is  for  one  year,  commencing  on  the  30th  day 
of  September  instant. 

"  Second:  The  rent  is  80Z.  per  annum,  payable  quarterly,  clear  of  all 
deductions ;  the  first  payment  to  be  made  on  the  26th  day  of  December 


1  ELLIS  ft  BLACKBURN.    Q.  B.  817 

next;  the  second  and  future  payments  payable  on  each  succeeding 
quarter." 

The  whole  of  the  agreement  was  set  out  in  the  case :  but  it  contained 
nothing  material  to  the  question,  except  as  above.  It  was  signed  by 
W.  Griffin  and  G.  Collins,  and  was  dated  80th  September,  1850. 

Mr.  Genders,  the  former  tenant,  proved  that  his  term  expired  on  the 
previous  day,  namely,  the  29th  September,  in  that  year ;  and  that  he 
bad  taken  and  commenced  the  occupation  of  another  house  in  Leam- 
ington, several  days  before.  And  that  George  Collins  went  with  him 
to  Mr.  Griffin,  the  agent  of  the  landlord,  on  the  same  29th  September, 
being  Sunday,  for  the  purpose  of  taking  the  Newbold  Inn ;  but  that 
Mr.  Griffin  refused  to  transact  business  with  them  on  that  day,  as 
it  was  Sunday ;  and  no  agreement  was  then  made  between  the  parties. 
Genders  continued  to  ^occupy  the  public-house  at  Leamington  ^^^^  ^ 
until  12  o'clock  on  the  following  day ;  up  to  which  time  he  sup-  ^ 
plied  the  customers  on  his  own  account,  and  received  the  money.  On 
the  same  day,  September  80th,  about  12  o'clock  at  noon,  Mr.  Griffin 
came  to  the  Newbold  Inn ;  and  George  Collins  then  took  complete  pos- 
session of  the  premises,  and  began  immediately  to  carry  on  the  business 
of  a  publican  therein.  He  and  his  family  continued  to  occupy  and 
reside  in  that  house,  without  intermission,  until  the  29th  September, 
1851 ;  on  which  day  Wells,  the  incoming  tenant,  entered  into  possession, 
as  hereinafter  mentioned.  Previously  to  that  day,  Collins  had  taken  a 
house  for  himself  and  family  in  the  respondent  parish ;  and  more  than 
a  month  previously  had  entered  into  the  following  agreement  with  a 
person  named  John  Wells. 

u  Leamington,  28d  August,  1851. 

«  An  agreement  between  (George  Collins  and  John  Wells.  I,  George 
Collins,  of  the  Newbold  Inn,  Leamington,  agree  to  give  up  the  afore- 
said inn  on  the  29th  September,  1851,  with  the  whole  of  the  brewing 
plant,  bar,  fixtures  in  the  bar^  and  the  hall  gas-fittings,  &c. 

<«  P.  S.     If  either  goes  from  this  agreement,  to  forfeit  102. 

"  Signed  this  28d  day  of  August^  1851.  Witness  the  +  mark  of 
George  Collins  and  John  Wells." 

Wells  afterwards  applied  to  the  landlord  to  accept  him  as  tenant  of 
the  Newbold  Inn :  and  the  landlord  agreed  to  do  so,  and  sanctioned  his 
taking  possession  under  the  terms  of  the  last-mentioned  agreement. 
On  the  26th  September,  some  portion  of  the  furniture  and  effects  of 
Collins  were  sold  by  auction  at  the  Newbold  Inn :  and  on  the  29th  a 
valuation  was  made  of  the  fixtures  and  fittings  between  Collins  and 
Wells.  In  the  course  of  '^'that  29th  September,  Wells  came. in.  r«oiQ 
He  first  came  to  the  house  about  10  o'clock  in  the  morning  of  '- 
the  29th  ;  but,  in  consequence  of  the  absence  of  one  Trespass,  who  was 
to  make  the  valuation,  and  was  to  have  been  in  attendance  at  10  o'clock, 
Collins  continued  to  occupy  the  premises,  and  to  carry  on  his  trade 
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there,  until  about  4  o'clock  in  the  afternoon ;  when  Wells  paid  to  him 
the  money  due  upon  a  valuation  of  the  fixtures.  Immediately  after 
that  payment,  Mrs.  Collins  and  her  family  left ;  and  Collins  surren- 
dered complete  possession  of  the  premises  to  Wells,  who  then  began  to 
carry  on  the  trade  there  on  his  own  account,  his  furniture  hanng  been 
already  removed  there.  Collins  left  the  house  altogether  on  the  fol- 
lowing morning,  having  paid  Wells  six  pence  for  his  bed  on  the  night  of 
the  29th. 

It  was  proved  that  Collins  had  paid  the  landlord,  in  respect  of  his 
occupation  of  the  Newbold  Inn,  the  entire  rent  agreed  upon  for  one 
whole  year :  but  it  was  contended  by  the  appellants,  upon  the  facts 
above  stated,  that  he  had  not  actually  occupied  for  one  whole  year,  at 
the  least  within  the  meaning  of  the  stat.  1  W.  4,  o.  18,  s.  1.  On  behalf 
of  the  respondents,  it  was  contended  that  there  was  sufficient  proof  of 
occupation :  that  he  was  entitled  to  occupy,  and  in  fact  had  occupied, 
for  a  year  within  the  meaning  and  intention  of  the  statute.  That,  at 
all  events,  it  was  proved  that  Collins  had  actually  oocupied  the  premises 
in  question  during  a  considerable  part  both  of  the  first  and  of  the  last 
day  of  the  year,  as  well  as  during  all  the  intervening  period ;  and  that 
the  law  in  such  case  would  not  take  notice  of  the  fractional  part  of  a 
day,  during  which,  by  arrangement  between  incoming  and  outgoing 
tenant,  for  mutual  convenience,  the  occupation  might  be  changed. 
*8201  *'^^  Recorder  decided  that,  under  the  above  circumstances, 
■^  the  period  of  occupation  by  Collins  was  short  of  a  year,  and  was 
consequently  insufficient  to  confer  a  settlement  upon  him  >  and  upon 
that  ground  he  quashed  the  order  of  removal,  subject  to  the  opinion  of 
this  Court  upon  the  propriety  of  that  decision. 

A  further  question  was  raised  by  the  appellants  as  to  the  sufficiency 
of  the  evidence  given  by  the  respondents  to  prove  the  payment  of  poor 
rates  by  Collins. 

It  was  proved  by  the  respondents  that  Collins  had  been  assessed  in 
respect  of  the  Newbold  Inn,  to  all  the  poor  rates  of  the  parish  of 
Leamington  Priors  made  during  the  year  of  his  occupation ;  and  that 
he  had  paid  the  same  rates  to  one  James  Manning,  sinoe  dead,  who 
was  a  clerk  in  the  service  of  Richard  Croydon,  the  ooUeetor  of  rates 
duly  appointed  for  the  parish  of  Leamington  Priors.  Richard  Croydon 
was  called  as  a  witness :  and  he  stated  that  the  deceased,  James  Man- 
ning, was  his  clerk,  and  employed  by  him  in  the  collection  of  the  rates : 
and  that  the  receipts  for  rates  produced  were  signed  by  Manning ;  and 
that  Manning,  so  far  as  the  witness  knew,  had  paid  over  to  him  (Croy- 
don) whatever  money  he  had  received.  The  receipts  in  question  had 
been  given  by  Manning  to  the  pauper  Louisa  Collins,  on  the  payment 
of  the  rates,  and  were  produced  by  her  on  the  trial  of  the  appeaL 
Notice  had  been  given  to  the  appellants  to  produce  the  rate  recript 
check  books  for  1850  and  1851,  belonging  to  the  parish ;  but  the  appel- 
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Iftnts  refused  to  produce  them.     The  receipts  were  in  the  following 

fcMrm. 

<«  No.  1905.  Parish  of  Leamington  Priors. 

Received,  the  11th  day  of  August,  1851,  of  Mr.  G.  Collins,  in  respect 
of  the  poor  rate  for  the  ahove  ^parish,  made  the  26th  day  of  r^^o-i 
March,  1851,  on  £34  assessment,  at  seven  pence  hal^enny  in  ^ 
the  pound,  £1. 1.  3.  J.  Manning, 

for  R.  Croyden, 
Arrears :  Collector. 

i*Total,£l:l:8." 

The  receipts  were  tendered  in  evidence  on  hehalf  of  the  respondents : 
but  the  counsel  for  the  appellants  objected  that  they  were  inadmissible, 
on  the  ground  that  Manning's  signature  would  not  bind  the  parish. 
The  recorder,  however,  received  them  in  evidence. 

At  the  close  of  the  respondent's  case,  the  counsel  for  the  appellants 
again  objected  that  proof  of  payment  of  the  rates  to  Manning  was 
insufficient  to  bind  the  parish  of  Leamington :  and  that,  consequently, 
the  requirement  of  stat.  4  &  5  W.  4,  c.  76,  s.  66,  was  not  complied 
with,  and  no  settlement  gained.  The  Recorder  overruled  the  objection, 
flubject  to  the  opinion  of  this  Court. 

The  questions  for  the  opinion  of  this  Court  ar^ : 

1.  Whether  the  Recorder  was  right  in  holding  that  the  occupation 
of  Collins  was  insufficient  to  confer  a  settlement. 

2.  Whether  the  payment  of  the  poor  rates  by  Collins  to  Manning 
was  a  sufficient  payment  to  satisfy  stat.  4  ft  5  W.  4,  c.  76,  s.  6^. 

l£  the  Court  should  be  of  opinion  that  the  decision  of  the  Recorder 
was  erroneous  as  to  the  sufficiency  of  the  occupation  and  right  as  to 
the  payment  of  rates,  then  the  order  of  sessions  is  to  be  quashed,  and 
the  original  order  of  removal  confirmed.  But,  if  the  Court  should  be 
^of  opinion,  either  that  the  decision  of  the  Recorder  was  right  as  to  the 
sufficiency  of  the  occupation,  or  that  *it  was  wrong  as  to  the  r^toob 
payment  of  rates,  then  the  order  of  sessions  is  to  be  confirmed.   '- 

Flood  and  A.  B.  Adamij  in  support  of  the  order  of  Sessions. — First : 
there  was  not  a  year's  occupation,  so  as  to  satisfy  stat.  1  W.  4,  c.  18, 
s.  1.  The  words  there  are  (('actually  occupied"  '<  for  the  term  of  one 
whole  year  at  the  least."  The  words  «« at  the  least"  were  used  for  the 
purpose  of  precluding  doubt :  and  a  strict  interpretation  has  been  put 
upon  this  act ;  Rex  t^.  St.  Nicholas,  Rochester,  5  B.  ft  Ad.  219  (E.  C.  L. 
R.  vol.  27),  Rex  v.  Berkswell,  6  A.  &  E.  282  (E.  C.  L.  R.  vol.  33),  Rex 
V.  Banbury,  1  A.  ft  E.  136  (E.  C.  L.  R.  vol  28).  Here  CoUins  com- 
menced occupation  at  noon  on  30th  September,  1850,  and  ceased  to 
occupy  at  4  in  the  afternoon  of  29th  September,  1851 ;  there  has 
therefore  been  an  occupation  for  only  363  days,  and  two  portions  of 
days,  one  portion  before  and  the  other  after  the  363  days.  Numerous 
authorities  on  the  computation  of  time  are  collected  in  Woolrych's 
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Treatise  of  Legal  Time  :{a)  the  leading  case  is  Pugh  v.  Dnke  of  Leeds^ 
2  Cowp.  714,  in  which  it  was  held  that,  in  transactipns  between  parties, 
ambiguons  expressions  as  to  time  shall  be  so  interpreted  as  beat  to 
effectuate  the  intention  of  the  parties.  Here,  however,  it  is  not  incum- 
bent on  the  appellants  to  define  what  a  year  is :  probably  the  safest 
definition  would  be  that  it  is  865  or  S66  complete  days,  according  as 
the  year  is  intercalary  or  not.(ft)  [Lord  Campbell,  C.  J.-— Is  it  to  be 
a  solar  year  ?]  A  calendar  year  is  meant,  which  must  exceed  or  fall 
i^ano-t  s^ort  of  a  solar  year.     But  it  is  enough  for  the  appellants  that 

^  *a  year  cannot  consist  of  less  than  365  days.  [Sals,  J. — 
Bracton,  foL  859  b  (lib.  v.  c.  18,  s.  2),  says :  «  Annorum  alius  solaria 
alius  lunaris,  alius  artificialis,  alius  natoralis,  alius  usualis."  u  Usualia 
annus  qui  dicitur  annus  minor,  stat  ex  trecentis  seicaginta  et  qninqne 
diebus."  In  Rex  v.  Swyer,  10  B.  &  C.  486  (E.  C.  L.  B.  vol.  21),  the 
year  in  a  corporation  charter  was  interpreted  to  mean  a  mayoralty, 
though  less  than  a  year.  Lord  Campbell,  C.  J. — When  is  a  man  of 
age  ?]  It  has  been  said  that  this  is  at  the  commencement  of  the  day 
preceding  the  twenty-first  anniversary  of  his  birthday.(e)  But  the 
question  here  turns  on  the  particular  words  of  the  statute :  there  is  no 
general  rule ;  Lester  v.  Ghurland,  15  Ves.  248.  [Lord  Campbell,  C.  J. 
— There  may  be  much  nicety  in  applying  the  words  <«  until,"  <<  from," 
and  so  on :  but,  here,  what  difficulty  is  there  in  saying  that  a  fraction 
of  a  day  shall  be  considered  as  a  whole  day  ?]  In  a  case  where  an  Act 
of  Parliament  required  that  «« seven  days'  notice  at  least"  should  be 
given  of  an  appeal  to  sessions,  Wiqhtman,  J.,  held  that  a  notice  given 
on  81st  December  for  the  sessions  commencing  on  7th  January  was  too 
late,  the  words  «<at  least"  excluding  both  the  day  of  service  and  the 
day  on  which  the  sessions  commenced ;  Regina  v.  Justices  of  Middle- 
sex, 8  Dow.  k  L.  109.  In  Blunt  v.  Heslop,  8  A.  &  B.  577  (E.  G.  L. 
B.  vol.  85),  it  was  held  that,  in  construing  stat.  2  6.  2,  c.  28,  s.  28, 
which  directs  that  no  attorney  shall  commence  an  action  for  fees  «<  until 
the  expiration  of  one  month  or  more  after"  he  has  delivered  his  bill, 
the  month  is  to  be  reckoned  exclusively  both  of  the  day  of  delivering 
the  bill  and  the  day  of  bringing  the  action.  [WieHTMAif,  J. — ^Would 
n^QOAn  ^  demise  from  the  *noon  of  the  SOth  September  to  the  noon  of 

-'  the  29th  September  following  be  a  demise  for  a  year  ?]  It  would 
not,  at  any  rate  under  stat.  1  W.  4,  c.  18.  Otherwise,  865  legal  years 
would  elapse  in  the  coarse  of  '864  actual  years.  Did  both  Oenders  and 
Collins,  in  construction  of  law,  occupy  for  the  whole  of  30th  September, 
1850  ?  The  holding  of  Genders  did  not  terminate  nor  that  of-  Collins 
commence  till  the  one  gave  up  to  the  other  with  the  landlord's  consent ; 
Bex  V.  Stow  Barclolph,  1  B.  &  Ad.  219  (E.  C.  L.  R.  vol.  20).     [Erle, 

(a)  See  sects,  rv.  y.  p.  117,  ad  flnem. 
(6)  See  stat.  21  H.  3 ;  Woolrych,  p.  37 
(c)  Sm  AiMOTBona  csMi  1  Salk.  44. 
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J.««^Iii  BeK  V.  Skiplan,  1  Term  Bep.  490,  it  wm  held  that  a  hiring  on 
the  day  after  Martinmas  till  Martinmas  was  a  hiring  for  a  year ;  and 
BuLLSR,  J.,  said  that,  if  the  service  ^^only  include  part  of  the  day,  as 
there  is  no  fraction  of  a  day,  the  service  would  be  complete."  Lord 
Oamvbsll,  G.  J.-^The  settlement  requires  a  renting  for  a  year  (a)  and 
payment  of  102.  of  that  rent :  when  would  a  demise  for  a  year,  made 
on  80th  September,  expire  ?]  At  the  end  of  29th  September  following ; 
Higham  v.  Cole,  20  Yin.  Abr.  266,  Time  (A),  pi.  1 :  but  the  occupation 
must  be  for  the  same  year  as  the  hiring ;  Bex  v.  Banbury,  1  A.  ft  B. 
186  (E.  C.  L.  B.  vol.  28).  The  tenanoy  here,  according  to  the  haben-* 
dnm,  IB  to  coumience  on  80th  September,  1850 :  but,  as  the  first  quar- 
ter's rent  is  reserved  payable  on  26th  December,  1851,  and  the  next 
payments  are  to  be  on  each  succeeding  quarter  (not  three  months),  the 
term  cannot  commence  on  80th  September ;  fcr  that  will  be  the  day  of 
payment  of  the  last  quarter's  rent :  how,  if  if  were  included  in  the  first 
quarter,  it  would  be  excluded  from  the  last ;  so  that  the  first  quarter 
would  consist  of  a  day  more  than  a  quarter,  and  the  last  rent  would  be 
^^yable  after  the  term  was  expired :  effect  was  given  to  this  rntQoi{ 
oonsideration  in  Ackland  v.  Lutley,  9  A.  &  E.  879,  894  (E.  C.  ^ 
L.  B.  vol.  86).  The  reddendum  must  control  the  habendum.  [Wight* 
MAN,  J.-i-^How  do  you  reconcile  that  with  the  case  of  a  forehand  rent  ?] 
That  may  be  reserved :  but  a  rent  payable  after  the  expiration  of  a 
term  is  unintelligible.  Lord  Dbnman,  C.  J.,  in  Ackland  v.  Lutley, 
says  that  the  whole  anniversary  of  the  day  from  which  a  term  is  granted 
is  included  in  the  term :  on  any  construction  of  this  demise  there  was 
no  occupation  by  the  lessee  for  the  whole  of  such  anniversary.  In  some 
instances,  the  computation  begins  the  instant  an  act  is  done  from  which 
the  time  is  to  be  reckoned,  as  in  the  case  of  a  life  insurance ;  Anony- 
mous  case  in  1  Ld.  Baym.  480.  The  rent  here  was  at  any  rate  not 
due  till  the  end  of  29th  September,  1851,  supposing  that  to  be  the  last 
day  of  the  term ;  Duppa  v.  Mayo,  1  Saund.  282.  [Lord  CAMPBKtLi 
C«  J.— *In  some  sense  that  is  so :  but  it  may  be  demanded  at  sunset.] 

Then  as  to  the  receipts  signed  by  the  deceased  clerk  of  the  collector. 
[Lord  Campbell,  C.  J.— -Have  you  any  chance  of  success  on  that  point  f 
I  was  counsel  in  a  case  of  Doe  dem.  Patteshall  p.  Turford,  8  B.  ft  Ad. 
890  (E.  0.  L.  B.  vol.  28),  which  seems  to  be  conclusive  against  you.] 
The  question  is,  whether  this  be  not  a  delegation  of  a  delegation :  the 
collector  must  have  been  appointed  by  order  of  the  Poor  Law  Commis* 
sioners.  [Wiohtman,  J.— -Is  not  this  evidence,  especially  when  coupled 
with  that  of  Oroydon,  from  which  a  jury  might  infer  a  receipt  by  Croy- 
don himself?]  If  the  Court  takes  a  decided  view  on  this  point,  it  will 
not  be  pressed.    [The  Court  intimated  that  they  had  no  doubt.] 

*I$aac  SpoaneTj  contri. — The  question  is  now  confined  to  the  rutoqa 
first  point.     It  was  said  in  Dyer  (6)  that  a  quarter  of  year  con*  ^ 

(a)  Stet  6  a.  ^  €.  67,  a.  S.  (()  8  I^er  S45|  a.  pi.  (5). 
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BistB  of  91  days,  half  a  year  of  182,  but  the  year  of  865  days,  and  that 
to  the  six  hours  over  the  law  pays  no  regard.  Where  an  indenture  of 
lease,  habendum  <«for  three  years  from  heneeforth,"  was  «<  delivered  at 
four  o'clock  in  the  afternoon  of  the  said  20th  day  of  June,  it  was 
resolved,  that  this  lease  should  end  the  19th  day  of  June  in  the  third 
year,  for  the  law  in  this  computation  doth  reject  all  fractions  and  divi- 
^ions  of  a  day  for  the  uncertainty,  which  is  always  the  mother  of  con- 
fusion and  contention" ;  Clayton's  Case,  6  Rep.  1  a :  and  the  same 
principle  is  laid  down  in  Henning  v.  Brabason,  Bridgm.  1,  8.  Lester  «• 
Garland,  15  Yes.  248,  is  an  authority  for  the  respondents ;  though  it 
is  true  that  each  case  must  be  governed  by  its  own  particular  drcnm- 
stances.  As  far  as  any  general  rule  can  be  collected,  it  seems  to  be 
this :  that  portions  of  a  day  will  be  reckoned  as  whole  days  unless  where 
injustice  will  result  firom  doing  so.  The  cases  of  hiring  and  service  are 
also  in  favour  of  the  respondents:  one  of  them  has  been  mentioned 
from  the  Bench :  they  are  collected  in  1  NoL  P.  L.  868  (4th  ed.)  It 
is  said,  on  the  other  side,  that  the  words  of  stat.  1  W.  4,  c.  18,  are 
peculiarly  stringent :  but  those  of  the  Hiring  and  Service  Act,  8  &  9 
W.  3,  c.  30, 8.  4,  are  equally  so :  <<  shall  continue  and  abide  in  the  same 
service  during  the  space  of  one  whole  year."  Statutes  establishing  a 
settlement  are  construed  liberally  in  favour  of  the  settlement ;  Bex  v. 
Fifehead  Magdalen,  Burr.  S.  C.  116,  Bex  v.  Ellisfield,  Cald.  4 ;  in  both 
*fk^T\  ^^  ^^^^  ^^^^  ^^^  Court  refused  to  make  *a  fraction  of  a  day. 
-'  (He  was  then  stopped  by  the  Court.) 
Lord  Campbell,  C.  J. — I  am  glad  that  we  have  decided  cases,  on  an 
Act  of  Parliament  similar  to  that  before  us,  in  favour  of  the  only  view 
which  is  consistent  with  common  sense.  Any  one,  talking  of  these  fStets 
in  ordinary  language,  would  say  that  the  pauper  occupied  for  a  year. 
I  would  abstain  from  so  holding,  if  any  recognised  rule  or  direct  deci* 
sion  militated  against  it :  but  really  law  and  sense  concur.  The  general 
^e  is  that  the  law  does  not  regard  fractiops  of  a  day.  Well,  then, 
here  is  an  occupation  which  begins  on  the  80th  of  September,  and  con- 
tinues through  a  part  of  the  29th  of  September  following :  there  are 
therefore  866  days  of  occupation,  which  make  a  legal  year.  Then  is 
the  case  within  any  of  the  exceptions  in  which  it  has  been  held  that 
the  fraction  of  a  day  may  be  regarded  ?  I  think  not.  You  must  indeed 
regard  the  fraction  in  cases  where  you  have  to  determine  the  rights  of 
contending  parties,  each  insisting  on  their  portion  of  the  time :  but  this 
is  not  such  a  case.  Then  we  have  an  Act  of  Parliament  in  pari  materifi, 
and  in  words  almost  identical.  I  know  no  practical  difference  between 
the  words  of  stat.  8  &  9  W.  8,  c.  80,  s.  4,  «<  shall  continue  and  abide 
in  the  same  service  during  the  space  of  one  whole  year,"  and  those  of 
stat.  1  W.  4,  c.  18,  s.  1,  <<  actually  occupied"  ((for  the  term  of  one 
whole  year  at  the  least."  Now,  under  stat.  8  &  9  W.  8,  c.  80,  s.  4,  it 
has  been  often  held,  and  very  properly,  that  a  hiring  on  one  day  to  tha 
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day  next  before  the  anniversary  of  that  day,  and  a  service  for  that  time, 
are  a  hiring  and  a  service  for  a  *year,  although,  daring  a  frac-  r^oqa 
tion  of  the  first  and  last  days,  there  is  no  actual  service.  Apply  ^ 
that  to  the  renting  and  occupying  of  a  tenement.  Here,  by  the  very 
form  of  the  instrument,  the  hiring  is  for  one  year  commencing  on  80th 
September.  Was  there  then  an  occupation  for  that  year.  The  occu- 
pation began  on  the  80th  of  September  and  ended  on  the  29th  of  Sep- 
tember ;  so  that,  including  those  two  days,  there  were  865  days,  making 
up  a  whole  year.  It  seems  to  me,  therefore,  that  there  was  a  renting 
for  a  year  and  an  occupation  for  that  year ;  and  that  a  settlement  was 
acquired. 

WiGHTMAN,  J. — ^I  am  of  the  same  opinion.  There  is  nothing  to  take 
this  case  out  of  the  general  rule,  unless  the  words  <<  one  whole  year  at 
the  least,"  in  stat.  1  W.  4,  c.  18,  s.  1,  have  that  effect.  But  that  phrase  . 
does  not  mean  more  than  the  phrase  «<  one  whole  year/'  which  we  find 
in  Stat.  8  ft  9  W.  8,  c.  80,  s.  4 ;  and,  as  to  the  last-mentioned  statute, 
it  has  been  expressly  decided  that  a  fraction  of  a  day  is  not  to  be 
regarded  in  computing  the  year  of  hiring  and  service.  Really  the  lan- 
guage of  the  two  statutes  is  practically  identical ;  and  the  construction 
of  the  one  determines  that  of  the  other. 

Erlb,  J. — I  also  am  clearly  of  the  same  opinion.  The  rule,  that 
the  law  does  not  regard  fractions  of  a  day,  is  applicable  to  this  case. 
Collins  occupied  for  865  days,  two  of  the  days  being  only  portions  of 
days;  the  common  rule  therefore  applies.  The  cases  of  hiring  and 
service  are  precisely  in  point ;  the  statutes  are  in  pari  materia ;  and 
the  same  principle  is  applicable  to  each. 

♦Crompton,  J. — ^The  only  question  is,  whether  the  portion  of  ri^a^Q 
a  day  is,  for  the  purposes  of  this  computation,  to  be  reckoned  a  '- 
whole  day.     It  appears  that  this  is  the  rule  in  cases  of  hiring  and 
service,  and  in  reckoning  the  period  of  a  demise.     That  being  so,  the 
present  case  is  clear.  Order  of  Sessions  quashed. 

In  tiie  oompatatioii  of  time  wheUier  the  6mj  eomtnietion  thoold  be  girei)  m  would  opermte 

on  which  an  net  wna  done  or  nn  OTont  happened  most  to  the  ease  of  pniiiet  entitled  to  fnTOor^ 

la  to  be  included  or  excluded  muat  depend  upon  and  by  which  rights  would  be  secured  and  for- 

the  cireumBtanees  and  the  reason  of  the  thing,  feitnres  aToided :  O'Conner  v.  Towns,  1  Texas 

fo  that  the  intention  migr  be  effeeted.    Bteh  a  lOT. 
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The  QUEEN  v.  DENDT  and  another.    AprU  27. 

MandAinaB  to  lord  and  steward  of  a  manor.  The  writ  Bot^sted  that  the  manor  contained  copy- 
holds descendable  to  heirs  as  of  the  hereditary  right ;  that  T.,  the  maternal  vnele  of  P.,  was 
admitted  to  a  copyhold  to  hold  to  him  and  his  heirsy  aeeording  to  ,the  enstom,  and  died  seised 
thereof  and  intestate ;  that  the  copyhold  descended  to  P.,  as  heiress,  at  law  and  according  to 
the  custom,  of  T. ;  and  that  P.,  having  become  entitled  to  an  estate  of  inheritance  therein  ftom 
T.'s  death,  had  demanded  admittance,  which  was  revised ;  and  the  writ  commanded  the  defend- 
ante  to  admit  Retun :  that  the  copyhold  did  not  descend  to  P.»  as  heiress,  at  law  and  aocord- 
ing  to  the  cnstom,  of  T. ;  that  P.  is  a  stranger  in  blood  to  T. ;  and  is  not  and  ncTcr  was  en- 
titled to  the  estotos  and  hereditaments. 

Pleas :  1. '  Thai  the  eopyhold  did  descend  to  P.,  as  heiress,  at  law  and  aeeordiag  to  the  cnstom^ 
of  T. ;  2.  That  P.  was  not  nor  is  a  stnnger  in  blood  to  T. ;  8.  That  P.  was,  on  the  death  of 
T.,  entitled  to  the  estates  and  hereditamente :  all  concluding  to  the  country. 

On  demurrer  to  the  td  plea,  held :  That  the  plea  was  had ;  for  that  it  must  be  taken  by  itself, 
and,  so  taken,  was  no  answer  to  the  retom,  inasmuch  as,  if  it  were  feond  for  the  praseculxiSy 
it  would  not  support  a  peremptory  mandamus. 

Mandamus  to  Arthur  Hyde  Dendy,  Esq.,  lord  of  the  manor  of 
Charlton  in  Middlesex,  and  Samuel  Frederick  Dendy,  gentleman,  his 
steward  of  the  same  manor.  The  writ  suggested  that  the  manor  is, 
and  from  time  whereof,  &c.,  hath  been,  an  ancient  manor,  within  which 
said  manor  there  are,  and  during  all  the  time  aforesaid  haye  been,  divers 
copyhold  estates  and  hereditaments,  descendible,  and  which  have  de- 
scended, from  ancestors  to  heirs,  98  of  the  hereditary  right  of  the 
tenants  of  the  said  manor,  respectively,  held  of  the  lord  of  the  said 
manor  for  the  time  being,  by  the  rod  and  by  copy  of  Court  roll,  at  the 
will  of  the  lord  according  to  the  custom  of  the  said  manor,  and  by  cer* 
tain  rents,  heriots,  *suit8,  services,  and  customs,  therefore  due 
and  of  right  accustomed ;  and  which  said  copyhold  estates  and 
hereditaments,  from  time  to  time,  during  all  the  time  aforesaid,  have 
respectively  been  conveyed  from  one  person  to  another  upon  the  aur* 
render  of  the  respective  tenants  thereof:  and  the  lord  of  the  said  manor 
for  the  time  being,  during  all  the  time  aforesaid,  hath  admitted,  and  of 
right  ought  to  have  admitted,  and  still,  &c.,  all  and  every  person  or 
persons  who  shall  have  become  duly  entitled  to  such  copyhold  estates 
and  hereditaments  within  the  said  manor,  to  be  the  tenants  thereof, 
according  to  the  custom  of  the  said  manor,  upon  payment  of  such  fines, 
and  performing  such  duties  and  services,  as  are  payable  and  due  in  res 
pect  of  such  respective  admissions.  That,  at  a  Court  holden  for  the 
said  manor,  on  5th  February,  1839,  one  Samuel  TuU,  Esquire,  the 
maternal  uncle  of  one  Elizabeth  Halford  Payne,  was  admitted  tenant  to 
all  that  plot  or  parcel  of  copyhold  ground,  situate  in  Charlton  Field 
within  the  said  manor,  containing,  &;c.  (describing  the  said  land  and 
other  premises),  to  hold  the  same,  with  the  appurtenances,  unto  the 
said  Samuel  TuU,  his  heirs  and  assigns,  for  ever,  at  the  will  of  the  lord 
according  to  the  custom  of  the  manor.  That  the  said  Samuel  TuU  de- 
parted this  life  on  or  about  10th  July,  1851,  seised  of  the  said  copyhold 
estates  and  hereditaments,  and  intestate  as  to  the  same,  and  without 
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leaTing  any  issae.  And  that  thereupon  the  said  copyhold  estates  and 
hereditaments  descended  and  came  to  the  said  Elizabeth  Halford  Payne, 
as  the  heiress  at  law,  and  heiress  according  to  the  custom  of  the  said 
manor,  of  the  said  Samnel  Tall :  and  that  she,  having  become  entitled 
to  an  estate  of  inheritance  of  and  in  sach  last  mentioned  estates  and 
hereditaments  from  and  ^immediately  after  the  death  of  the  said  r^nq^ 
8.  Tall,  did,  on  or  about  1st  October,  1851,  tender  and  offer  to  '- 
pay  to  A.  H.  Dendy  such  sums  as  he  would,  as  Lord,  be  entitled  to  on 
her  admission,  and  to  perform  all  duties,  customs,  &c.,  according  to  the 
custom,  and  required  A.  H.  Dendy  to  admit  her  tenant ;  but,  he,  and 
8.  F.  Dendy  as  steward,  with  due  notice  of  the  premises,  had  refused 
and  still  did  refuse  to  admit.  The  writ  then  commanded  A.  H.  Dendy 
and  8.  F.  Dendy,  as  lord  and  steward  respectively,  to  call  a  court  of 
the  manor,  if  necessary,  and  admit  E.  H.  Payne,  on  payment  of  the 
usual  fines  and  fees,  or  show  cause,  &c. 

Return.  That,  though,  &c.  (admitting  the  preliminary  statement 
as  to  the  manor,  copyhold  estates,  and  customs),  and  though  S.  Tull 
departed  this  life  on  or  about  10th  July,  1851,  seised  of  the  said  copy- 
hold .estates  and  hereditaments,  yet  that,  the  said  copyhold  estates  and 
hereditaments,  whereof  8.  Tull  died  so  seised,  did  not,  upon  the  death 
of  8.  Tull,  descend  or  come  to  the  said  E.  H.  Payne,  as  the  heiress  at 
law,  and  heiress  according  to  the  custom  of  the  said  manor,  of  the 
said  8.  Tall ;  and  that  the  said  E.  H.  Payne  is  a  stranger  in  bl'^od  to 
the  said  8.  Tull :  and  is  not,  and  never  was,  entitled  to  the  said  estates 
and  hereditaments  whereof  8.  Tull  died  so  seised,  or  any  of  them,  or 
any  estate  therein. 

Elizabeth  Halford  Payne  came  before  the  Court,  and,  after  protest- 
ing that  the  return  was  not  sufficient  in  law,  pleaded :  <<  That  the  said 
copyhold  estates  and  hereditaments,  whereof  the  said  Samuel  Tull  died 
so  seised  as  in  the  said  writ  mentioned,  did,  and  each  and  every  of  them 
did,  upon  the  death  of  the  said  8.  Tull,  descend  and  come  to  the  said 
E.  H.  Payne  as  the  heiress  at  law,  and  heiress  according  to  the  custom 
of  the  said  mftnor,  *of  the  said  8.  Tull ;  as  in  the  said  writ  is  r^Qoo 
alleged.     And  this,  &c.  (conclusion  to  the  country).  *- 

And  for  a  further  plea,  the  said  E.  H.  Payne  says  that  she  was  not, 
nor  is,  a  stranger  in  blood  to  the  said  8.  Tail,  as  in  the  said  return  to 
the  writ  is  alleged :  and  this,  &;c.  (conclusion  to  the  country). 

And,  for  a  further  plea,  the  said  E.  H.  Payne  says  that  she  was,  on 
the  death  of  the  said  8.  Tull,  entitled  to  the  said  estates  and  heredita- 
ments, whereof  the  said  8.  Tull  died  so  seised,  and  to  each  and  every 
of  them,  as  in  the  said  writ  is  alleged :  and  this,  &c.  (conclusion  to  the 
country). 

The  defendants  joined  issue  on  the  first  and  third  pleas,  and  demurred 
to  the  second,  assigning  for  causes  of  demurrer  the  points  insisted  on  in 
argument.     Joinder  in  demurrer. 

2u2 


♦883] 


882  REGTNA  v.  DENDT.    E.  T.  185S. 

T.  Jones,  for  the  defendants. — The  plea  demurred  to  raises  too  large 
an  issue.  The  question  between  the  parties  is,  whether  E.  H.  Payne 
is  in  any  way  the  heiress  of  S.  Tull :  if  she  is  not,  she  must  fail ;  if 
she  is,  she  is  entitled  to  a  peremptory  mandamus.  The  suggestion  in 
the  mandamus  certainly  is  that  S.  Tull  is  the  maternal  uncle  of  E. 
H.  Payne:  but  that  is  not  a  material  suggestion,  and  could  not  be 
traversed :  neither  is  the  allegation  in  the  return  that  E.  H.  Payne  is 
a  stranger  in  blood  to  S.  Tull  the  material  part  of  the  return. 

Ogle,  contrft. — The  defendants  having  put  on  the  record  an  allega- 
tion that  E.  H.^  Payne  is  a  stranger  in  blood  to  S.  Tull,  the  prosecutrix 
could  not  safely  leave  this  untraversed :  that  would  have  been  tanta- 
mount to  an  omission  that  she  was  not  heiress  at  law ;  and  thus  the 
prosecutrix,  though  she  succeeded  on  the  other  usBacAj  ^would 
not  have  been  entitled  to  judgment.  In  Cowlishaw  v.  Cheslyn, 
1  Cr.  &;  J.  48,t  where  a  defendant  in  trespass  justified  under  a  right  of 
way  alleged  to  have  been  granted  by  C.  who  was  seised  in  fee  of  the 
^loous  in  quo,  and  the  plaintiff  traversed  only  the  grant,  it  was  held 
that  O.'s  seisin  in  fee. was  admitted  on  the  record.  [Crompton,  J. — 
The  seisure  of  C.  was  there  a  necessary  step  in  the  deduction  of  the 
right :  if  the  rest  of  the  plea  had  been  true,  but  C.  had  not  been  seised 
in  fee,  the  defendant  must  have  failed.  In  Cooke  v.  Blake,  1  Exch. 
220,t  Cowlishaw  v.  Cheslyn,  was,  after  consideration,  supported,  on 
the  ground  that  the  seisin  was  there  material  and  traversable.  Here, 
as  soon  as  it  is  shown  that  E.  H.  Payne  is  heiress  at  law  to  S.  Tull,  the 
case  for  the  prosecution  is  established :  what  more  would  be  de<nded  by 
the  issue  on  this  plea  ?]  The  defendants  have  chosen  to  show  in  what 
way  the  prosecutrix  was  not  heir :  that  entitled  the  prosecutrix  to 
traverse  that  particular  mode  of  denying  the  heirship ;  Gorham  v 
Sweeting,  2  Wms.  Saund.  205,  206,(a)  where  Tatem  v.  Perient,  Yelv 
195,  and  Sir  Francis  Leke's  Case,  8  Dyer,  865  a,(&)  are  cited ;  notes 
(21)  and  (22)  to  Gorham  v.  Sweeting.  It  does  not  lie  in  the  mouth  of 
the  defendants  to  say  that  their  own  defence  is  immaterial ;  Reynoldb 
V.  Blackburn,  7  A.  &  E.  161  (E.  C.  L.  R.  vol.  84).  How  could  it  be 
safely  left  untraversed  ?  [Crompton,  J. — You  admit  nothing  by  not 
traversing  that  which,  as  being  immaterial,  is  not  traversable ;  Bennion 
*M4r\  ^'  I^^vison,  8  M.  A;  W.  179.t(c)]  "A  *party  may,  in  general, 
^  traverse  a  material  allegation  of  title  or  estate,  to  the  extent 
to  which  it  is  alleged,  though  it  need  not  have  been  alleged  to  that 
extent ; — and  such  traverse  will  not  be  considered  as  too  large ;" 
Stephen  on  Pleading,  282  (5th  ed.). 

T,  JoneSj  in  reply. — The  argument  on  the  other  side,  if  correct, 
would  show  that  the  prosecutrix  can  compel  the  defendants  to  prove 

(a)  See  Lush  v.  RoMell,  5  Exch.  203.f 

(6)  See  Hammond  v.  Colls,  1  Com.  B.  916  (B.  0.  L.  R.  roL  50). 

(e)  See  Grew  v.  Hill,  3  Exoh,  SOl.f 
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more  than  is  necessary  for  their  defence.  A  plea  is  bad  which  will  not 
decide  the  case,  whichever  way  the  issue  upon  it  is  found,  (a)  What 
will  be  decided  if  the  jury  find  that  the  prosecutrix  was  not  a  stranger 
in  blood  ?  It  is  admitted,  so  far  as  this'  plea  is  concerned,  that  the  land 
did  not  descend  to^  the  prosecutrix  as  heiress.  Smith  v.  Lovell,  10  Com. 
B.  6  (E.  C.  L.  R.  vol.  71),  illustrates  the  argument  that  the  traverse 
is  here  too  large. 

Lord  Campbell,  C.  J. — As  I  have  been  unavoidably  absent  during  a 
part  of  the  argument,  I  do  not  propose  to  pronounce  any  opinion. 

Erlb,  J.(&)-— The  plea  evades  the  material  part  of  the  return,  which 
is  the  denial  that  the  land  descended  to  E.  H.  Payne  as  heiress  of  S. 
Tull.  And,  besides,  the  return  states  that  she  is  not  and.  never  was 
entitled  to  the  estates.  I  think  the  substance  of  the  return  is  that  she 
was  not  heiress.  The  first  plea  does  allege  that  the  land  did  descend  to 
her  as  heiress :  and  it  might  perhaps  be  justifiable  also  to  traverse  the 
allegation  that  she  was  not  entitled :  but  to  plead,  besides,  that  she 
was  not  a  stranger  in  bloody  is  to  put  an  immaterial  *traverse  r<,oor 
on  the  record.  The  demurrer  therefore  is  right ;  and  the  defend-  ^ 
ants  must  have  judgment. 

Crompton,  J. — ^I  am  of  the  same  opinion.  We  are  to  consider  the 
plea,  which  is  demurred  to,  by  itself.  The  real  question  is,  whether  E. 
H.  Payne  is  heiress  to  S.  Tull.  The  assertion  that  she  is  not  a  stranger 
in  blood  leaves  that  undetermined.  What  judgment  could  we  give  for 
the  prosecutrix  if  she  succeeded  on  this  point?  We  can  direct  a 
peremptory  mandamus  only  on  the  ground  that  she  is  heiress:  a 
peremptory  mandamus  upon  a  finding  on  this  issue  could  not  be  sup- 
ported. But  then  it  is  urged  that  to  leave  the  allegation  in  the  return 
untraversed  would  be  to  admit  that  she  was  a  stranger  in  blood.  That 
is  not  so :  in  fact  the  argument  amounts  to  saying  that  the  allegation 
can  be  traversed  because  it  is  traversable ;  for,  unless  it  be  material, 
it  cannot  be  traversed,  and  is  not  admitted  by  being  left  untraversed. 
It  is  also  argued  that,  where  too  special  an  allegation  is  put  on  the  record, 
that  may  be  traversed  in  terms.  That  is  not  true  as  to  any  idle  stuff 
which  may  be  pleaded.  It  is  quite  true  that,  if  you  assert  a  material 
fact  to  exist  in  one  particular  mode  only,  that  particular  mode  may 
be  traversed :  for  instance,  if  an  estate  is  pleaded  only  as  an  estate  in 
fee  and  nothing  is  proved  but  an  estate  for  life,  the  plea  fails :  but  that 
is  because  a  necessary  fact  is  alleged  in  one  way  only ;  and,  unless  it 
exists  in  that  way,  it  is  not  shown  to  exist  at  all.  But  that  principle 
is  quite  inapplicable  here,  where  the  return  denies  that  the  land 
descended  to  the  prosecutrix  as  heiress. 

(a)  See  Barroughs  v.  Hodgson,  9  A.  A  E.  499  (E.  C.  L.  R.  roL  SS);  Parker  v.  GUI,  note  (a) 
to  Walker  v.  Clements,  15  Q.  B.  1047  (E.  C.  L.  R.  toL  69). 

(b)  WioBTKJir,  J.,  bad  left  the  Court. 
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*8ftfi1      ^^^^  Campbell,  C.  J.,  added  that,  so  far  as  he  could  "fonn 
■^  an  opinion  from  what  he  had  heard,  he  entirely  concorred  in 
what  had  been  said  by  the  rest  of  the  Court. 

Judgment  for  the  defendants. 


The  QUEEN  v.  CORBETT  and  Another.    Apnl  27. 

Bj  the  eastom  of  the  niAnor  of  T,  conUining  copyholds  of  InheiitanoOy  when  s  copyholder  in  fe« 
deytaes  Iftnde  to  each  uses  as  J.  8.  ehall  Appoint,  and  dies,  and  his  death  is  presented,  the  lord, 
after  three  prooLamations,  may  seise,  antU  admissioa  of  the  CMtomaiy  h^  or  sooie  other  per- 
•on  seeking  admittance:  and  the  heir  or  snch  other  pervon  may  be  admitted,  to  hold  for  th« 
intents  and  purposes  declared  by  the  will,  and  onder  and  subject  to  the  powers  contained  In 
the  will :  and  the  heir  or  person  so  admitted  pays  tha  same  fine  as  upon  an  admittance  to  a  foa 
simple :  and,  when,  after  each  admission,  J.  S.  appointi^  and  the  iastniment  of  appointacai 
is  enrolled,  Uie  appointee  is  admitted,  whether  or  not  there  has  been  any  other  admittance 
before  enrolment 

Held  that,  although  the  person  admitted  before  ezeention  of  the  power  be  himself  the  heir,  and 
the  power  be  afterwards  executed  in  his  faTour,  he  must,  after  the  ezeention  of  the  power,  be 
admitted  again,  and  pay  a  line,  before  he  can  surrender  the  estate. 

For  that,  immediately  on  the  execution  of  the  power,  the  effect  of  the  int  admittance  expires^ 
and  there  is  a  Taeanoy  on  the  roll. 

Mandamus  to  Thomas  Oeorge  Corbett,  Esq.,  lord  of  the  manor  of 
Thorpe  Hall,  in  Suffolk,  and  to  Gkorge  Moor,  gentleman,  his  steward 
of  the  said  manor.  The  writ  suggested  that  the  manor  is,  and  from 
time  whereof,  &c.,  hath  been,  an  ancient  manor,  within  which  there  are 
▼ariouB  copyhold  tenements,  parcel  of  the  manor,  granted  by  and  held 
of  the  lord  or  lady  of  the  manor  according  to  the  custom  of  the  manor, 
and  demised  and  demisable  by  copy  of  court  roll  by  the  lord,  or  lady, 
or  steward,  according  to  the  custom  of  the  manor,  at  the  will  of  the 
lord  or  lady,  according  to  the  custom,  &c.  That,  during  all  the  time 
aforesaid,  by  the  custom,  &c.,  copyhold  hereditaments  and  premises, 
held  of  the  lord  or  lady  according  to  the  custom,  &c.,  have  been,  and 
might,  and  may  be,  surrendered  out  of  court  before  the  steward  of  the 
manor :  and  in  which  manor,  during  all  the  time  aforesaid,  the  lord,  or 
^Mll  ^^^^'  ^^^  ^^^  '^'steward,  for  the  time  being,  have  accepted  and 
^  enrolled,  and  of  right  ought  to  accept  and  enrol,  all  surrenders, 
and  all  deeds  of  bargain  and  sale  of  any  of  the  said  copyhold  heredita- 
ments and  premises  duly  tendered  to  the  steward  for  acceptance  and 
enrolment,  according  to  the  custom  of  the  said  manor.  That  William 
Row,  now  deceased,  was,  in  his  lifetime  and  at  the  time  of  his  death, 
seised  to  him  and  his  heirs  of  certain  copyhold  messuages,  lands,  tene- 
ments, and  hereditaments,  parcel  of  the  manor,  to  which  he  had  been 
duly  admitted  tenant,  and  had  paid  all  fines  and  rents,  and  performed 
all  services  which  of  right,  and  according  to  the  custom,  &c.,  ought  to 
be  paid  and  performed  to  the  lord  in  respect  of  the  said  hereditaments 
and  premises.     That  the  said  W.  Row,  in  his  lifetime,  duly  signed  and 
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published  his  last  will  and  testament  in  writing,  bearing  date  8d  Decem- 
her,  1840,  and  thereby  gave  and  devised,  and,  by  virtue  and  in  exercise 
and  execution  of  every^  power  and  authority  in  anywise  enabling  him  in 
that  behalf,  appointed,  all  and  every  his  freehold  messuages,  lands, 
tenements,  and  hereditaments,  situate  and  being  in  the  several  parishes 
of,  &c.,  or  elsewhere  in  Suffolk,  unto  and  to  the  use  of  Benjamin  Gall, 
George  Gall,  and  George  Row,  their  heirs  and  assigns,  to  hold  the  same, 
with  the  appurtenances,  unto  them,  their  heirs  and  assigns,  for  ever, 
upon  trust  that  they,  his  said  executors,  and  the  survivors  and  survivor 
of  them,  and  the  heirs  and  assigns  of  such  survivor,  did,  as  soon  as 
conveniently  might  be  after  his  decease  (or  at  the  time  thereinafter 
mentioned),  make  sale  of  all  and  every  his  freehold  messuages,  lands, 
tenements,  and  hereditaments,  either  by  public  auction  or  private  con- 
tract, to  such  person  or  persons  as  should  be  desirous  of  becoming  the 
purchaser  or  purchasers  "^^thereof,  and  for  the  best  price,  &c.,  and 


did  and  should  convey  the  same  to  the  purchaser  or  purchasers 
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thereof,  or  as  he,  she,  or  they  should  direct  or  appoint.  .  And  the  said 
testator,  W.  BrOW,  did  thereby  authorise  and  empower,  order  and  direct, 
his  said  executors,  and  the  survivors  or  survivor  of  them,  and  the  exe* 
outers  and  administrators  of  such  survivor,  in  like  manner  to  make  sale 
and  dispose  of  all  and  every  his  copyhold  messuages,  lands,  tenements, 
hereditaments,  and  premises,  situate  and  being  in,  &c.,  in  the  said 
county,  and  to  convey  the  same,  with  their  appurtenances,  by  bargain 
and  sale  to  the  purchaser  or  purchasers  thereof,  or  as  he,  she,  or  they 
should  direct  or  appoint  (receipts  of  the  executors  to  be  discharges ; 
and  other  provisions  not  material  to  the  present  case).  And  the  tes* 
tator,  W.  Row,  thereby  further  declared  that,  if  his  son  George  Row 
should  be  desirous  of  purchasing  all  or  any  part  of  his  said  freehold 
and  copyhold  messuages,  lands,  tenements,  and  hereditaments,  by  valu- 
ation to  be  made  in  the  usual  and  customary  way,  it  should  be  lawful 
for  him  so  to  do,  notwithstanding  his  being  thereby  appointed  one  of 
the  executors  of  the  said  will :  that  his  said  executors,  the  said  B.  Gall 
and  G.  Gall,  and  the  survivor  of  them,  his  executors,  &c.,  were  thereby 
fully  authorized  and  empowered,  ordered  and  directed,  to  convey, 
release,  bargain  and  sell,  or  otherwise  assure,  all  and  every  such  part 
or  parts  of  his  said  freehold  and  copyhold  messuages,  lands,  tenements, 
and  hereditaments,  to  his  said  son  G.  Row,  his  heirs  or  assigns,  or  as  he 
or  they  should  direct  or  appoint.  That  the  said  W.  Row  died  seised  of 
the  said  copyhold  hereditaments  and  premises,  on  3d  April,  1845, 
without  having  altered  or  revoked  his  said  will,  so  far  as  it  relates  to 
the  said  copyhold  ^hereditaments  and  premises.  That,  upon  the  r^eoqo 
death  of  W.  Row,  his  said  son,  the  said  G.  Row  in  the  said  will  ^ 
named,  was,  at  a  court  holden  for  the  said  manor  of  Thorpe  Hall,  on 
the  16th  April,  1846,  duly  admitted,  according  to  the  custom,  &c.,  to 
the  said  copyhold  hereditaments  and  premises  of  which  W.  Row  died 
VOL.  I.— 65 
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seised  as  aforesaid,  to  hold  the  same  to  the  said  6.  Row,  for  the  intents 
and  purposes  declared  thereof  by  the  said  will  of  the  said  W.  Row,  and 
with,  under,  and  subject  to  the  powers,  proTisions,  directions,  and  decla- 
rations in  the  said  will  contained,  of  and  concerning  the  same,  according 
to  the  custom  and  at  the  will  of  the  lord  of  the  manor ;  and  G.  Row, 
at  the  time,  or  soon  after  his  said  admittance,  paid  to  George  Moor, 
being  the  steward  of  the  manor,  and  acting  as  such  for  and  on  behalf 
of  T.  G.  Corbett,  the  lord  of  the  manor,  the  sum  of  902.,  as  a  fuU  fine, 
that  is  to  say  a  fine  to  the  same  amount  as  if  the  said  G.  Row  had  been 
admitted  to  an  estate  in  fee  simple  to  the  said  copyhold  hereditaments 
and  premises ;  and  also  the  further  sum  of  81.  8«.,  for  the  steward's 
fees,  costs,  and  charges  upon  such  admission.  That  Benjamin  GUI, 
George  Gall,  and  George  Row,  in  pursuance  of  the  authority,  power, 
and  direction  in  the  said  will  of  W.  Row  in  that  behalf  contained,  did, 
on  25th  April,  1851,  cause  certain  parts  of  the  copyhold  hereditaments 
and  premises,  parcel  of  the  said  manor,  of  which  W.  Row  died  so  seised, 
and  to  which  the  said  G.  Row  was  so  admitted  as  aforesaid,  that  is  to 
say,  a  messuage,  &c.,  to  be  put  up  to  sale  by  public  auction,  but  no  ade- 
quate or  sufficient  sum  was  bid  or  ofiered  for  the  said  part  of  the  said 
copyhold  messuages,  hereditaments,  and  premises,  and  the  same  were 
*R±(M  ^^^^^^^^^  bought  in.  That  G.  Row,  being  desirous  to  ^become 
-'  the  purchaser  of  the  said  part  of  the  said  copyhold  heredita- 
ments and  premises,  so  put  up  to  sale  as  aforesaid,  and  to  hold  the  same 
to  his  own  use,  and  the  said  B.  Gall  and  G.  Chill  being  willing  to  sell  to 
the  said  G.  Row  the  same  part  of  the  said  copyhold  hereditaments  and 
premises,  did,  in  accordance  with  the  provisions  and  powers  in  the  will, 
cause  the  same  to  be  valued  at  the  sum  of  8202. ;  and  George  Row 
agreed  with  B.  Gall  and  G.  Gall  to  purchase,  who  agreed  with  the  said 
G.  Row  to  sell  to  him,  the  said  part  of  the  said  copyhold  hereditaments 
and  premises  which  had  been  so  put  up  to  sale  as  aforesaid,  at  that  sum. 
And  thereupon,  by  indenture  bearing  date  10th  April,  1852,  and  made 
between  B.  Gall  and  G.  GhtU,  of  the  one  part,  and  G.  Row,  of  the  other 
part,  they,  the  said  B.  Gall  and  G.  Chill,  in  pursuance  of  the  said 
agreement,  and  for  effectuating  the  said  sale,  and  in  consideration  of 
the  said  sum  of  320{.  to  them  paid  by  G.  Row,  pursuant  to,  and  by 
force  and  virtue  and  in  exercise  and  execution  of  the  power  or  authority 
given  or  reserved  to  or  vested  in  them  in  and  by  the  will,  and  of  every 
other  power  and  authority  in  anywise  enabling  them  in  that  behalf,  did 
bargain  and  sell,  remise,  release,  and  for  ever  quit  claim  unto  G.  Row, 
his  heirs  and  assigns,  the  said  part  of  the  said  copyhold  hereditaments 
and  premises  which  had  been  so  put  up  to  sale  as  aforesaid,  to  have  and 
to  hold  the  same,  with  the  appurtenances,  unto  and  to  the  use  of  G. 
Row,  his  heirs  and  assigns,  for  ever,  at  the  will  of  the  lord  of  the  manor, 
by  copy  of  court  roll,  according  to  the  custom  of  the  manor,  and  bjr 
and  under  the  rents,  suits,  and  services  therefore  due  and  of  right 
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accostomed,  freed,  and  discharged  of  and  from  the  trusts  of  the  said 
will :  which  deed  of  bargain  and  sale  *was  afterwards  duly  ten- 


dered to,  and  accepted  and  received  by,'  George  Moor,  being  the 
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steward  of  the  manor,  for  enrolment,  and  was  afterwards  duly  enrolled 
by  G.  Moor,  being  such  steward,  according  to  the  custom,  &c.  That  G. 
Row,  being  afterwards  desirous,  for  certain  considerations  in  that 
behalf,  of  surrendering  out  of  Court  the  said  part  of  the  said  copyhold 
hereditaments  and  premises  in  the  said  indenture  of  bargain  and  sale 
mentioned,  and  thereby  bargained,  &c.,  unto  G.  Row,  out  of  his,  the 
said  G.  Row's,  hands  into  the  hands  of  the  lord  of  the  said  manor,  by 
the  hands  and  acceptance  of  G.  Moor,  the  said  steward,  by  the  rod, 
and  according  to  the  custom,  &o.,  to  the  only  use  and  behoof  of  B.  Gall 
and  G.  Ghtll,  their  heirs  and  assigns,  for  ever,  subject  to  a  certain  pro- 
viso, and  upon  condition  nevertheless  that,  if  G.  Row,  his  heirs,  execu* 
tors,  administrators,  and  assigns,  should  pay  to  B.  Grail  and  G.  GhiU, 
their  executors,  administrators,  or  assigns,  the  sum  of  2702.,  with  inte- 
rest, at  certain  times,  such  surrender  should  be  void ;  and  G.  Row  being 
also  desirous  of  having  such  surrender  enrolled  by  G.  Moor,  as  such 
steward,  according  to  the  custom,  &c.;  he,  the  said  G.  Row,  on  the 
24th  April  now  last  past,  and  again  on  the  4th  day'^df  May  now  last 
past,  did  cause  application  to  be  made  on  his  behalf  to  G.  Moor,  so 
being  such  steward,  &c.,  to  take  and  accept  from  G.  Row,  out  of  Court, 
according  to  the  custom,  &;c.,  and  to  enrol  according  to  the  custom,  &e., 
a  surrender  of  the  said  part  of  the  said  copyhold  hereditaments  and 
premises  in  the  said  deed  of  bargain  and  sale  mentioned,  and  thereby 
bargained,  &c.,  unto  George  R.,  in  the  words  and  upon  the  terms  and 
conditions  following. 

"  The  manor  of  Thorpe  Hall.     Be  it  remembered  that  *on  r*o  ^ o 
the  day  of  a.  d.  1852,  George  Row,  of,"  4c.,  *• 

<«  a  copyhold  tenant  of  the  said  manor,  came  before  me,  George  Moor, 
gentleman,  steward  of  the  said  manor  and  of  the  courts  thereof,  and 
did,  in  consideration  of  the  sum  of  2702.  of  lawful,"  &c.,  «to  him  in 
hand  wqU  and  truly  paid  by  Benjamin  Grail,  of,'*  &c.,  «and  George 
Gall,  of,"  &c.,  <(  at  or  immediately  before  the  passing  of  this  surrender, 
the  receipt  whereof,"  &c.  (acknowledgment  by  G.  Row),  (<out'of  court 
8UI  render  out  of  his  hands  into  the  hands  of  the  lord  of  the  said  manor, 
by  the  hands  and  acceptance  of  me  the  said  steward,  by  the  rod,  ac- 
cording to  the  custom  of  the  said  manor,  all  that  messuage,"  &c.  (<<  to 
which  said  hereditaments  and  premises  the  said  George  Row  was  duly 
admitted  tenant,  for  the  intents  and  purposes  declared  thereof  by  the 
will  of  William  Row,  late  of,"  A;c.,  "  deceased,  out  of  court,  before  the  ^ 
steward,  on  the  16th  day  of  April,  1846 ;  and  which  said  hereditaments 
and  premises  have,  by  an  indenture  bearing  date  the  10th  day  of  April 
last,  been  duly  bargained  and  sold  by  the  said  Benjamin  Gall  and  George 
Gall,  in  exercise  and  execution  of  the  power  or  authority  to  them 
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reserved  or  given  in  and  by  the  said  will  of  the  said  William  Roir, 
deceased,  to  the  said  Qeorge  Row,  his  heirs  and  assigns,  for  ever,  freed 
and  discharged  from  the  trusts  of  the  said  will),  and  the  reversion  and 
reversions,  remainder  and  remainders,  yearly  and  oth&r  rents,  issues  and 
profits  thereof,  and  all  the  estate,  right,  title,  interest,  use,  inheritance, 
property,  possession,  benefit,  claim,  and  demand  whatsoever,  both  at 
law  and  in  equity,  or  otherwise  howsoever,  of  him  the  said  George  Row, 
of,  in,  to,  or  out  of  the  said  hereditaments  and  premises,  and  every  part 
and  parcel  thereof,  to  the  only  use  and  behoof  of  the  said  Benjamin 
*MV\  *^^^^  ^^^  George  Gall,  their  heirs  and  assigns,  for  ever :  pro- 
^  vided  always,  and  upon  condition  nevertheless,  that,  if  the  said 
George  Row,  .his  heirs,  executors,  administrators,  or  assigns,  do  and 
shall  well  and  truly  pay,"  &c.  (proviso  for  avoiding  the  surrender,  on 
payment  of  270{.,  with  interest).  «« Taken,  the  day  and  year  first 
above  written,  by  me,  the  said  steward.     Received, 

before  the  passing  of  this  surrender,"  (receipt  of  the  2702.,  from  B.  G. 
and  G.  G.,  by  G.  R.). 

That  G.  Moor,  being  steward,  had  refused  to  accept  and  receive  the 
surrender.  The  writ  then  commanded  T.  G.  Corbett  and  G.  Moor,  or 
one  of  them,  to  <<  accept  and  receive  from  the  said  G.  Row,  out  of 
Court,  and  to  enrol  according  to  the  custom,"  &c.,  «  a  surrender  of  the 
said  part  of  the  copyhold  hereditaments  and  premises  mentioned  in 
the  said  deed  of  bargain  and  sale,  and  thereby  bargained,"  &c.,  unto 
<<  the  said  G.  Row,  subject  to  the  proviso  and  upon  the  condition  before 
mentioned :"  or  to  show  cause,  &c. 

Return.  <«That,  according  to  the  custom  of  the  said  manor  of 
Thorpe  Hall,  whenever  a  power  is  given,  by  the  last  will  and  testament 
of  any  copyhold  or  customary  tenant  of  the  said  manor,  to  his  execu- 
tor or  executors,  or  to  any  other  person  or  persons  in  such  will  in  that 
behalf  named,  to  sell  and  convey  all,  or  any  part,  of  any  lands  or  here- 
ditaments, copyhold  of  the  said  manor,  of  which  he  or  she  may  happen 
to  die  seised,  to  any  purchaser  or  purchasers  thereof,  then,  and  in  such 
case,  it  is  usual  and  customary  for  the  lord  or  lady  of  the  said  manor 
for  the  time  being,  and  according  to  the  custom  thereof  (after  the  death 
*R4Ai  ^^  ^^^^  testator,  and  after  a  presentment  has  been  duly  made  by 
-*  the  homage  of  the  *said  manor  at  a  customary  court  duly  holden 
in  and  for  the  said  manor  of  such  the  death  of  such  testator  as  afore- 
said, and  after  a  proclamation  for  the  next  customary  heir  or  heirs  of 
such  testator,  or  for  any  other  person  or  persons  claiming  or  seeking  to 
be  admitted  to  such  lands  or  hereditaments,  copyhold  of  the  said  manor, 
to  come  in  and  claim  the  same,  and  to  be  admitted  thereto,  has  been 
duly  and  according  to  the  custom  of  the  said  manor  made  at  such  last- 
mentioned  customary  court,  and  also  at  each  of  the  two  next  succeed- 
ing customary  courts  duly  holden  in  and  for  the  said  manor),  to  enter 
into  such  lands  or  hereditaments,  copyhold  of  the  said  manor,  and  to 
^ize  the  same,  and  the  rents  and  profits  thereof,  into  his  or  her  own 
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bands,  until  such  next  customary  heir  or  heirs  of  such  testator,  or  some 
other  person  or  persons  claiming  or  seeking  to  be  admitted  to  such  lands 
or  hereditaments,  copyhold  of  the  said  manor,  shall  claim  to  be  admit- 
ted thereto,  unless  such  next  customary  heir  or  heirs  of  such  testator, 
or  some  other  person  or  persons,  claiming  or  seeking  to  be  admitted  to 
such  lands  or  hereditaments,  copyhold  of  the  said  manor,  should,  after 
the  death  of  such  testator,  and  either  before  such  third  proclamation 
as  aforesaid,  or  at  and  during  the  customary  Court  in  which  such  third 
proclamation  should  so  happen  to  be  made  as  aforesaid,  claim  to  be 
admitted  as  tenant  or  tenants  to  the  lord  or  lady  of  the  said  manor, 
of  and  in  such  lands  or  hereditaments,  copyhold  of  the  said  manor,  and 
according  to  the  custom  thereof.  And  further  that,  whenever  any  such 
power  as  aforesaid  is  so  given  by  any  such  last  will  and  testament  of 
any  such  copyhold  or  customary  tenant  of  the  said  manor  as  afore- 
said, and  such  next  customary  heir  or  heirs  of  such  testator  as  r^^o^e 
^aforesaid,  or  such  other  person  or  persons  so  claiming  or  seeking  '- 
to  be  admitted  to  such  lands  or  hereditaments,  copyhold  of  the  said 
manor  as  aforesaid,  should,  after  the  death  of  such  testator  as  afore- 
said, and  either  before  or  after  such  due  presentment  of  his  or  her 
death  as  aforesaid,  and  before  any  execution  of  such  power  by  such 
executor  or  executors,  or  such  other  person  or  persons,  so  in  such  will 
in  that  behalf  named  as  aforesaid,  claim  to  be  admitted  as  tenant  or 
tenants  to  the  lord  or  lady  for  the  time  being  of  the  said  manor,  of  and 
in  such  lands  or  hereditaments,  copyhold  of  the  said  manor,  and  accord- 
ing to  the  custom  thereof,  then,  and  in  such  case,  it  is  usual  and  cus- 
tomary in  the  said  manor  for  the  lord  or  lady  thereof,  for  the  time 
being,  to  admit  such  next  customary  heir  or  heirs  of  such  testator  as 
aforesaid,  or  some  or  one  of  them,  or  such  other  person  or  persons, 
or  some  or  one  of  them,  so.  claiming  or  seeking  to  be  admitted  as 
last  aforesaid,  as  tenant  or  tenants  to  the  lord  or  lady  of  the  said 
manor  for  the  time  being  of  and  in  such  lands  or  hereditaments,  copy- 
hold ^()f  the  said  manor,  and  according  to  the  custom  thereof,  to  hold 
the  same  for  the  intei)ts  and  purposes  declared  thereof  by  such  will, 
and  with,  under,  and  subject  to  the  powers,  provisoes,  directions,  and 
declarations  in  such  will  contained  of  and  concerning  the  same.  And, 
further,  that,  upon  and  after  such  admission  as  last  aforesaid,  it  is 
usual  and  customary  in  the  said  manor  for  the  lord  or  lady  thereof  for 
the  time  being,  and  such  lord  or  lady  thereof  is  thereupon  and  there- 
after fully  entitled,  according  to  the  custom  of  the  said  manor,  to 
demand  and  have,  of  and  from  such  next  customary  heir  or  heirs  of 
such  testator  as  aforesaid,  or  of  and  from  such  other  person  or  persons 
so  admitted  *as  last  aforesaid,  a  full  fine,  according  to  the  cus^  ritQif! 
torn  of  the  said  manor,  that  is  to  say,  a  fine  to  the  same  amount  ^ 
as  if  such  next  customary  heir  or  heirs  of  such  testator,  or  such  other 
person  or  persons  so  admitted  as  last  aforesaid,  had  been  so  admitted 
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to  an  estate  in  fee  simple  of  and  in  such  lands  or  hereditaments,  copy- 
hold  of  the  said  manor.  And^  further,  that,  upon  and  after  such  admis- 
sion as  last  aforesaid,  it  is  also  usual  and  customary  in  the  said  manor 
for  the  steward  thereof,  for  the  time  being,  and  such  steward  is  fully 
entitled,  according  to  the  custom  of  the  said  manor,  to  demand  and 
haye,  of  and  from  such  next  customary  heir  or  heirs  of  such  testator 
as  aforesaid,  or  of  and  from  such  other  person  or  persons  so  admitted 
as  last  aforesaid,  the  same  steward's  fees,  costs,  and  charges  as  he,  the 
said  steward,  would  have  been  entitled  to  if  such  next  customary  heir 
or  heirs  of  such  testator  as  aforesaid,  or  such  other  person  or  persons 
so  admitted  as  last  aforesaid,  had  been  admitted  to  an  estate  in  fee 
simple  of  and  in  such  lands  and  hereditaments,  copyhold  of  the  said 
manor.  And^  further,  that,  whenever,  after  such  executor  or  executors, 
or  such  other  person  or  persons  so  in  such  will  in  that  behalf  named  as 
aforesaid,  in  exercise  and  execution  of  such  power  so  intrusted  to  him, 
her,  or  them,  by  and  under  such  will  as  aforesaid,  and  according  to  the 
custom  of  the  said  manor,  shall  have  duly  appointed  such  lands  or  here- 
ditaments, copyhold  of  the  said  manor,  or  any  part  thereof,  either  by 
any  deed  of  bargain  and  sale,  or  otherwise,  according  to  the  custom  of 
the  said  manor,  to  any  purchaser  or  purchasers  thereof,  and  such  pur- 
chaser or  purchasers  thereof  shall  have  duly  tendered  such  deed  of 
*fU71  ^^^8^^  ^^^  ^^^^9  ^^  other  customary  conveyance,  to  the  steward, 
^  *for  the  time  being,  of  the  said  manor,  for  enrolment,  and  the 
same  shall  have  been  accordingly  duly  entered  upon  the  court  rolls  of 
the  said  manor  by  such  steward,  and  according  to  the  custom  of  the 
said  manor,  then,  and  in  such  case,  and  according  to  the  custom  of  the 
said  manor,  such  purchaser  or  purchasers  is,  or  are,  upon  such  enrol- 
ment as  last  aforesaid,  thereby  become  fully  entitled  to  be  admitted 
tenant  or  tenants  to  sudi  lord  or  lady  of  the  said  manor,  for  the  time 
being,  of  and  in  such  lands  or  hereditaments,  copyhold  of  the  said 
manor,  and  according  to  the  custom  thereof,  whether,  before  such  enrol- 
ment of  such  deed  of  bargain  and  sale,  or  other  customary  conveyance, 
as  aforesaid,  any  such  customary  heir  or  heirs  of  such  testator  as  afore- 
said, or  any  such  other  person  or  persons  as  last  aforesaid,  shall  or  shall 
not  have  been  admitted  to  such  lands  or  hereditaments,  copyhold  of  the 
said  manor,  before  and  in  default  of  any  execution  of  such  power  as 
aforesaid.  And,  further,  that,  according  to  the  custom  of  the  said 
manor,  all  lands  or  hereditaments,  copyhold  of  the  said  manor,  are 
holden  of  the  lord  or  lady  of  the  said  manor,  by  the  respective  tenants 
thereof,  and  according  to  the  custom  thereof,  by  and  under  the  gavel^ 
kind  tenure." 

That,  at  the  time  of  the  death  of  W.  Bow,  he,  W.  Bow,  left  three 
sons  lawfully  begotten,  him  surviving,  and  no  more ;  that  is  to  say,  one 
William  Bow,  and  the  said  G.  Bow  in  the  writ  named,  and  Frederick 
Bow :  which  said  three  sons,  at  the  time  of  the  death  of  such  testator 
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as  aforesaid,  were  and  still  are,  according  to  the  custom  of  the  said 
manor,  and  according  to  the  customary  tenure  of  gavelkind  aforesaid, 
the  next  customary  heirs  of  the  said  testator,  th^  said  W.  Row,  of  and 
in  '^'the  said  lands  and  hereditaments,  copyhold  of  the  said  m^inor,  r^oAo 
of  which  the  testator  W.. Row  so  died  seised,  as  in  the  writ  men-  *- 
tioned.  That,  at  the  time  of  the  admission  of  6.  Row,  as  in  the  writ 
mentioned,  no  sale  had  theretofore  been  effected  in  pursuance  and  exe- 
cution of  the  said  powers  in  the  said  will  of  the  testator  W.  Row  con- 
tained, of  all  or  any  portion  of  the  said  hereditaments  and  premises, 
copyhold  of  the  manor,  of  which  W.  Row  so  died  seised  as  in  the  writ 
mentioned.  That  G.  Row,  at  the  time  of  such  his  said  admittance,  so 
paid  to  G.  Moor,  then  being  steward  of  the  manor,  the  said  sum  of 
902.,  as  a  full  fine,  and  the  said  further  sum  of  SI.  St.,  for  the  fees,  costs, 
and  charges  of  G.  Moor  as  in  the  writ  mentioned,  according  to  the  said 
custom  of  t|ie  said  manor  in  that  behalf  hereinbefore  mentioned. 
That,  since  the  execution  of  the  said  power  in  the  said  will  of  W.  Row 
contained,  as  in  the  writ  mentioned,  and  since  the  date  of  the  said 
deed  of  bargain  and  sale  to  the  said  G.  Row  in  the  writ  also  mentioned, 
G.  Row  has  not,  at  any  time,  either  in  person,  or  by  attorney,  or  other- 
wise, claimed  to  be  admitted  tenant  to  G.  Corbett,  the  lord  of  the 
manor,  of  and  in  the  said  copyhold  hereditaments  and  premises  so 
appointed,  and  so  bargained  and  sold  to  him  by  B.  Gall  and  G.  Gall  as 
in  the  writ  mentioned ;  nor  has  G.  Row,  at  any  time  since  the  execu- 
tion of  the  power  in  the  said  will  of  W.  Row  contained,  as  in  the  writ 
mentioned,  or  since  the  date  of  the  said  deed  of  bargain  and  sale,  or  at 
any  other  time  whatsoever,  paid,  or  offered,  or  tendered  to  pay,  to  G. 
Corbett,  lord  of  the  manor,  or  to  any  one  else  whomsoever,  for  and  on 
his  behalf  or  otherwise,  any  sum  or  sums  of  money  whatsoever,  as  and 
by  way  of  a  fine,  or  otherwise,  for  and  in  respect  of  the  estate  and 
interest  which,  under  and  by  ^virtue  of  t^  said  power,  and  of  r^oAQ 
the  said  deed  of  bargain  and  sale,  in  the  writ  respectively  men-  ^ 
tioned,  was  and  is  so  purported  to  be  transferred  and  conveyed  to  G. 
Row,  as  in  the  writ  in  that  behalf  mentioned.  Wherefore,  and  for  the 
causes  aforesaid,  defendants  refused  to  accept  the  surrender. 

General  demurrer.     Joinder. 

2r.  MUUf  for  the  prosecutor. — George  Row,  having  been  admitted 
tenant,  and  having  paid  the  full  fine  which  is  payable  in  respect  of  an 
admittance  to  an  estate  in  fee  simple,  is  entitled  to  make  the  surrender 
without  further  admittance.  [Lord  Campbell,  C.  J. — The  amount  of 
the  fine  cannot  affect  the  character  of  the  admittance.]  It  does  not. 
But,  the  admittance  being  complete,  what  more  can  be  done  ?  He  is 
tenant  already.  [Eklb,  J. — He  is  entitled  to  a  third  only :  how  happens 
he  to  be  admitted  as  if  he  were  entitled  to  the  whole  ?]  The  custom, 
as  set  out  in  the  return  and  admitted  by  the  demurrer,  is  that,  where 
there  has  been  such  a  devise  as  this,  any  one  may  be  admitted  upon  the 
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deyisor's  death,  though  without  title.  [Erlb,  J. — He  is  admitted  only 
subject  to  the  power  of  sale ;  it  is  an  interim  admittance.  Suppose  the 
power  executed  in  favour  of  a  third  person,  must  not  the  appointee  be 
admitted  before  he  can  mortgage?]  The  argument  on  the  other  side  is, 
that  the  admittance  of  Greorge  Row,  which  has  already  taken  place, 
has  no  more  effect,  as  far  as  the  present  question  is  concerned,  than 
that  of  any  stranger  would  have.  [Lord  Campbell,  G.  J. — It  is  a  sin- 
gular custom,  to  take  notice  of  a  power  reseryed  in  a  will  and  admit  any 
person  quousque.]  The  effect  seems  to  be  to  make  the  person  admitted 
*8'^01  ^  ^^^^^^  ^^^  ^^®  purposes  of  the  will.     *The  admittance  here  is 

-*  (<  for  the  intents  and  purposes  declared"  by  the  will,  «<  and  with, 
under,  and  subject  to  the  powers,  provisoes,  directions,  and  declarations 
in  the  said  will  contained."  He  is  not,  it  is  true,  admitted  to  an  estate 
of  inheritance.  [Eblb,  J. — ^It  is  not  even  an  admittance  to  a  complete 
life  estate ;  it  is  an  admittance  to  hold  till  the  power  is  executed.]  If 
the  power  had  been  executed  in  favour  of  a  third  party,  such  third  party 
must  have  been  admitted  before  he  could  surrender :  till  such  admission, 
George  Row  would  have  been  tenant.  [Lord  Gampbbll,  C.  J. — I  do 
not  think  he  would.  His  estate  would  have  been  defeated  upon  the 
execution  of  the  power;  and  there  would  have  been  a  vacancy  upon  the 
roll.  Erlb,  J. — It  seems  to  me  that  would  be  so,  just  as  if  George 
Row  had  died,  having  been  admitted  to  a  life  estate.]  The  lord,  in 
such  a. case,  could  not  act  as  upon  a  vacancy  on  the  roll  until  the  death 
was  presented  and  proclamation  made.  He  cannot,  in  contravention 
of  his  own  act,  dispute  the  fact  that  George  Row  is  his  tenant.  Nor 
can  he  be  injured  by  accepting  the  surrender,  as  he  has  had  the  full 
fine.  [Lord  Campbbll,  C.  J. — Is  the  surrender  itself  valid  under  such 
circumstances  ?  If  not,  can  the  lord  be  required  to  accept  it  ?]  It  does 
not  appear  that  the  Custom  allows  of  any  larger  admittance  than  to  an 
estate  for  life.  [Cbompton,  J. — You  seem  to  be  demanding  that  you 
shall  be  in  the  same  position  as  you  would  have  been  placed  in  by  a  new 
admittance  to  an  estate  in  fee  simple.]  No  admittance,  in  effect,  is  fof 
longer  than  life :  the  admittance  in  fee  merely  shows  who  is  entitled  to 
be  admitted  on  the  termination  of  the  life.  The  prosecutor  here  takes 
no  new  estate  either  by  the  devise  or  the  bargain  and  sale.  The 
attempt  is  to  obtain  a  fine  in  consequence  of  the  intervention  of  a 
4^8^11  '^'^^A^^^^^i^  ^^^b  ^  third  party:  but  the  lord  has  no  right  to 

^  notice  that.  In  Rex  v.  The  Lord  of  the  Manor  of  Hendon,  2 
T.  R.  484,  a  copyholder  covenanted  to  surrender  to  G.,  and  G.  assigned 
his  interest  to  R.,  who  claimed  admittance :  the  covenant  was  presented 
by  the  homage :  but  the  Court  held  that  R.  was  entitled  to  be  admitted 
upon  payment  of  a  single  fine,  as  if  G/s  interest  had  not  intervened. 
[Lord  Campbell,  C.  J.— By  inheritance  you  have  a  third  only  of  the 
estate :  you  claim  to  exercise  a  dominion  over  the  whole.]  Whatever 
interest  the  other  two  heirs  in  gavelkind  had  by  the  admittance  of  the 
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prosecutor  (a)  is  determined  by  the  execution  of  the  power,  as  much  as 
if  the  two  had  released  to  the  prosecutor.  The  bargain  and  sale  may 
also  be  considered  as  a  release  by  the  executors  to  the  tenant  for  life. 
[Cromptok,  J. — The  sound  view  seems  to  be  that,  after  the  execution 
of  the  power,  the  appointee  is  in  the  same  position  as  if  he  had  been 
the  original  devisee.]  That  is  so :  but  the  devisee  requires  admittance : 
here  the  appointee  is  already  tenant.  The  habendum  is  regulated  by 
the  custom.  The  mandamus  merely  requires  the  lord  to  accept  and 
enrol  the  surrender  according  to  the  custom.  The  precise  terms  of  the 
surrender  set  out  in  the  writ  are  not  insisted  on. 

JZofMtf,  contrft. — The  custom  to  admit  any  nominee,  without  reference 
to  his  interest,  has  been  introduced  for  the  sake  of  convenience :  the 
execution'  of  the  power  is  frequently  impossible  until  after  the  time  for 
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three  courts,  or  a  longer  time,  has  expired :  under  the  custom, 
*B  good  life  may  be  selected,  to  hold  quousque.  The  prosecutor 
ought  not  to  complain  of  the  fees  incident  to  this  practice  as  a  hard- 
ship :  had  the  devisees  been  admitted,  in  respect  of  their  interest,  all 
must  have  been  admitted.  [Lord  Gampbbll,  C.  J. — Still  it  seems  a 
strange  custom,  to  admit  one  who  has  no  legal  estate.]  The  object  is, 
to  avoid  the  necessity  of  admitting  the  heir  as  tenant  until  the  power 
is  executed.  But  the  prosecutor  now  attempts  to  treat  his  admittance 
as  making  him  tenant  in  fee  simple.  It  is  contended  that  his  admittance 
is  good  fsr  all  purposes :  but  in  terms  no  more  than  a  life  estate  is 
given,  and  that  is  made  defeasible  upon  the  execution  of  the  power. 
The  tenancy  under  the  admittance  is  therefore  at  an  end  as  soon  as 
the  power  is  executed.(&)  Again,  he  at  any  rate  can  claim  only  one- 
third  :  an  admittance  of  a  single  coparcener  is  not  an  admittance  of 
all,  though  the  three  may  be  admitted  by  a  single  admittance.  Further, 
the  prosecutor  takes  a  new  estate  by  the  execution  of  the  power ;  and 
he  ought  to  be  admitted  in  respect  of  this ;  Sheppard  t^.  Woodford,  6 
M.  k  W.  608.t  If  there  be  no  new  estate,  the  prosecutor  is  still  tenant 
only  to  the  extent  of  one-third,  and  has  a  defeasible  estate ;  so  that  he 
is  not  entitled  to  surrender.  The  surrender  mentions  the  bargain  and 
sale.  No  stress  can  be  laid  on  the  fact  that  the  fine  paid  is  the  full 
fine  for  an  estate  in  fee  simple.  [Lord  Campbell,  C.  J. — We  have 
intimated  our  opinion  that  this  is  of  no  importance.]  The  bargain  and 
sale  cannot  operate  as  a  release  by  the  executors :  they  have  no  rever- 


sion, but  only  a  power :  besides,  a  release  of  a  copyhold  acts  by 
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*way,  not  of  enlarging  the  estate,  but  of  extingui8hment.(<?) 
ff.  MOhj  in  reply. — ^The  prosecutor  being  tenant,  no  matter  for  what 

(a)  Sea  1  Serir.  Oop.  296  (4th  ed.).  0 

(6)  See  Rex  v.  The  Lord  of  the  Manor  of  Onndle,  1  A.  A  B.  283  (E.  0.  L.  R.  toL  28). 
(e)  See  6  Vin.  Abr.  76,  tit.  Copyhold  (Z.  a)  pi.  7  and  note;  citing  Coke'i Complete  Copyholder 
I.  36  (p.  83,  ed.  1764). 

VOL.  I.— 66  2x2  B.  &B. 
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interest,  was  capable  of  taking  a  release  of  all  the  rights  of  the  execu- 
tors. [Lord  Campbell,  G.  J. — The  executors  have  no  right  to  the 
land.]  It  is  as  if  the  devisee  had  released.  [Grompton,  J. — There  is 
no  enlargement  of  the  prosecutor's  estate :  it  is  a  new  estate.]  The 
bargain  and  sale  may  operate  by  way  of  renunciation  of  a  claim. 
[Lord  Campbell,  C.  J. — ^No  doubt  a  disseisor,  being  in,  may  take  a 
release :  but  that  must  be  a  release  by  a  party  having  a  right  to  the 
land.  The  executors  have  only  a  naked  power.  The  appointee  takes 
under  the  creator  of  the  power.]  The  admittance  is  not  limited  to 
any  particular  right :  the  lord  may  admit  conflicting  parties  in  order  to 
enable  them  to  try  their  rights.  \ 

Lord  Campbell,  C.  J. — The  question  is,  whether  the  lord  was  bound 
in  this  case  to  accept  the  surrender.  We  are  to  look  to  the  situation 
of  the  surrenderor.  If  he,  having  been  admitted,  was  tenant  on  the 
roll  at  the  time,  he  was  entitled  to  make  the  surrender,  and  the  lord 
was  bound  to  accept  it :  but,  if  he  was  not  the  tenant  on  the  roll,  there 
was  no  such  right  or  liability.  There  is  in  this  manor  a  peculiar  cus- 
tom :  namely,  that  a  tenant  may  be  admitted  quousque,  tUl  a  power 
^^_^  of  appointment  given  by  will  be  exercised,  and  that  the  ^trusts 
-*  of  the  will  are  noticed.  But  then,  from  the  very  nature  of  this 
customary  admittance,'  as  soon  as  the  power  is  exercised  it  is  as  if  the 
party  had  never  been  admitted.  His  interest  is  gone ;  and  there  is  a 
vacancy  on  the  roll.  The  appointee  may  then  claim  to  be  admitted. 
Now  the  situation  of  the  party  here  is  the  same  as  it  would  be  if  the 
executors  had  conveyed  to  a  mere  stranger.  There  can  therefore  be  no 
surrender  without  a  fresh  admittance.  The  surrender  is  no  more  than 
that  of  a  party  not  on  the  roll :  the  lord  therefore  was  not  bound  to 
accept  it. 

Erle,  J.(a)— The  surrender  is  tendered  on  the  part  of  the  bargainee 
under  the  power  of  appointment :  the  question  is  whether  the  bargainee, 
having  been  in  fact  once  admitted  and  having  paid  a  fine,  is  entitled  to 
exercise  the  rights  of  a  tenant  without  a  second  admittance  and  fine. 
The  custom  appears  to  be,  that,  upon  such  a  will  as  this,  some  person, 
whom  the  executors  name,  is  admitted,  and  pays  a  full  fine :  and  that, 
upon  execution  of  the  power,  the  appointee  is  admitted,  also  upon  pay- 
ment of  a  fine.  Here  the  person  who  has  been  finally  appointed  was 
the  person  admitted  in  the  first  instance :  and  he  claims  to  be  entitled 
to  surrender,  in  the  character  of  appointee.  But  his  tenancy  under 
the  original  admittance  has  ceased,  as  much  as  if  that  had  been  the 
admittance  of  a  stranger.  It  is  therefore  the  same  case  as  if  any 
third  person,  upon  being  appointed,  had  claimed  to  surrender  without 
being  admitted.  He  must  pay  the  fine  again.  The  prosecutor  there* 
fore  has  failed  to  make  out  a  case. 

(•)  WiAHTMAH,  J^  had  left  the  Cowl. 
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♦Crompton,  J. — It  seems  that,  in  order  to  avoid  a  seizure  r^oRc 
quousque,  a  nominee  is  admitted  to  hold  until  the  tenant  really  ^ 
entitled,  whether  as  heir  or  appointee,  comes  in.  Such  a  nominee  is 
tenant  only  till  the  power  is  executed.  When  it  is  executed,  his  admit- 
tance is  gone :  and  the  appointee  under  the  power,  whether  he  be 
identical  with  the  former  tenant  or  not,  must  be  admitted,  after  the 
appointment,  before  he  can  surrender. 

Lord  Campbell,  C.  J. — The  prosecutor  would  be  in  the  same  situa- 
tion if  be  were  not  one  of  three  customary  heirs  in  gavelkind. 

Judgment  for  the  defendants. 


The  QUEEN  v.  WILLIAM  RAINES,  Esquire.    Apnl  28. 

The  county  oovrt  hat  BtUl  eogniMDoe  of  replevin,  thoagh  tiUe  oomei  in  qneation,  aobject  to  the 
power  of  remoTAl  by  either  party  under  sect  121  of  etat  9  A  10  Viet.  o.  96. 

Udall,  in  last  Term,  obtained  a  rule  calling  on  William  Raines, 
Esquire,  Judge  of  the  County  Court  of  Yorkshire,  holden  at  Howden, 
to  show  cause  why  a  mandamus  should  not  issue  commanding  him  to 
hear  a  plaint  in  replevin,  entered  for  trial  in  the  said  Court  between 
George  Allen  and  Daniel  Hutton. 

From  the  affidavits  it  appeared  that  Hutton  distrained  the  goods  of 
Allen  as  for  rent ;  and  that  the  question  between  Hutton  and  Allen 
involved  the  title  to  the  premises.  The  Judge  declined  to  try  the 
cause,  on  the  ground  that  he  had  no  jurisdiction.  The  rule  was  ob- 
tained on  behalf  of  Allen.    No  recognisances  had  *been  given 


by  either  party  under  stat.  9  &  10  Yict.  c.  95,  s.  121. 
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Mugh  Hill  now  showed  cause. — The  Judge  has  no  interest  in  the 
question  one  way  or  other,  but  wishes  to  have  the  directions  of  this 
Court.  The  question  turns  on  the  construction  of  stat.  9  &  10  Vict.  c. 
95,  sects.  58,  119,  120,  and  121.  Sect.  58  enacts  <<  that  all  pleas  of 
personal  actions,  where  the  debt  or  damage  claimed  is  not  more  than 
202.,*'  «  may  be  holden  in  the  county  court,  without  writ."  <<  Provided 
always,  that  the  court  shall  not  have  cognisance  of  any  action  of  eject- 
ment, or  in  which  the  title  to  any  corporeal  or  incorporeal  heredita- 
ments" << shall  be  in  question."  Had  this  section  stood  alone,  the 
county  court  would  clearly  not  have  had  cognisance  of  an  action  of 
replevin  in  which  the  title  to  the  premises  is  in  question.  But,  by 
sect.  119,  it  is  «  declared  and  enacted,  that  all  actions  of  replevin  in 
cases  of  distress  for  rent  in  arrear  or  damage  faisant  which  shall  be 
brought  in  the  county  court  shall  be  brought  without  writ  in  a  court 
held  under  this  Act."  Sect.  120  provides :  «  That  in  every  such 
action  of  replevin  the  plaint  shall  be  entered  in  the  court  holden  under 
this  Act  for  the  district  wherein  the  distress  was  taken."     Sect.  121 
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provides :  «  That  in  case  either  party  to  any  such  action  of  replevin 
shall  declare  to  the  court  in  which  such  action  shall  be  brought" 
(amongst  other  things)  <<  that  the  title  to  any  corporeal  or  incorporeal 
hereditament''  "is  in  question/'  <<and  shall  become  bound,  with  two 
sufficient  sureties,"  &c.,  "then,  and  not  otherwise,  the  action  may  be 
♦R'iTl  ''®°*®^®^  before  any  court  competent  to  try  the  same  in  *8uch 
■■  manner  as  hath  been  accustomed."  [Lord  Campbell,  €•  J. — 
It  seems  to  me  that,  taking  the  sections  together,  compliance  with  the 
condition  in  sect.  121  is  required,  before  the  action  can  be  removed, 
although  the  title  comes  in  question. '  Crompton,  J.— >-The  elTect  is  to 
make  actions  in  replevin  commence  as  they  did  before  the  Act ;  and, 
if  they  are  to  be  removed  into  a  Superior  Court,  it  must  be  in  the 
manner  prescribed  by  sect.  121.] 

Udall  was  not  called  on  to  argue  in  support  of  his  rule. 

Per  CuRiAM.(a)  Rule  absolute. 

(a)  Lord  Campbkll,  0.  J.,  WiamiAV,  Bbli,  and  Cromptov,  Js. 


i^arro-y      *The  remaining  Cases  in  this  volume,  upon  writs  of  error  from 
^  the  Court  of  Queen's  Bench,  are  reported  rather  before  their 
order  in  date,  that  they  may  be  contained  in  the  same  volume  with  the 
reports  of  the  decisions  below 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

The  YORK  and  NORTH  MIDLAND  RAILWAY  COMPANY  v. 
The  QUEEN  on  the  prosecution  of  BURTON  and  LEAIN6. 
April  29. 

An  Act  for  making  a  railway  reoitod  that  the  formation  of  th^  railway  would  be  beneficial  to  tbo 
public,  and  that  the  Company  were  willing  to  execute  it :  and  the  power  of  eompulMrily  taking 
landi,  with  the  then  ordinaiy  powen,  wai  giren  to  the  Company.  A  mandamus  inved« 
commanding  the  Company  to  complete  the  line. 

Held,  by  the  Exchequer  Chamber,  rcTcrsing  the  deeieion  of  the  Queen's  Bench,  that  the  man- 
damus ought  not  to  go,  no  duty  being  cast  on  the  Company  to  make  the  line;  the  words  of 
the  Act  being  enabling,  not  obligatory,  and  there  being  nothing  in  the  snl^eoi-matter  vt  ooo> 
text  to  require  that  they  should  be  construed  as  oompulsoiy. 

And  that  the  case  was  not  affected  by  the  fact  that  the  Company  had  completed  a  part  of  the 
line. 

Judgment  was  given  in  the  Queen's  Bench,  for  the  Crown,  on  de- 
murrer to  the  return  to  a  mandamus  commanding  the  defendants  to 
complete  their  line :  Regina  t;.  York  and  North  Midland  Railway  Com* 
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pan7.(a)    Upon  this  judgment,  the  defendants  below  brought  error. 
Joinder  in  error. 

The  case  was  argued  in  Hilary  Term  last,(i)  by 

^Sir  FUzroy  Kelly ^  for  the   plaintiffs  in   error  (defendants  r^tocq 
below)^  and  Hugh  SiUj  for  the  Crown.     Such  of  the  arguments  ^ 
as  were  not  used  in  the  Court  below  are  sufficiently  stated  in  the  follow- 
ing judgment.  Our.  adv.  vutt* 

Jbrvis,  C.  J.,  in  this  term  (April  29th),  delivered  judgment. 

This  was  a  writ  of  error  from  a  judgment  of  the  Court  of  Queen's 
Bench,  upon  a  demurrer  to  a  return  to  a  mandamus  commanding  the 
plaintiffs  in  error,  the  defendants  in  the  Court  below,  to  purchase  lands 
and  make  a  railway  from  Market  Weighton  to  Cherry  Burton,  pursuant 
to  Stat.  12  k  13  Vict.  c.  Ix.,  the  York  and  North  Midland  Railway  Act 
of  1849.  After  argument  and  time  taken  to  consider  in  that  Court, 
my  brother  Erlb  was  of  opinion  that  the  plaintiffs  in  error  were  entitled 
to  judgment;  but  Lord  Campbell  was  of  a  different  opinion :  and,  my 
brother  Crompton  concurring  with  him,  the  prosecutors  had  judgment ; 
and  a  peremptory  mandamus  was  awarded. 

We  have  carefully  considered  this  case ;  and,  having  examined  the 
authorities  cited,  and  the  statutes,  are  of  opinion  that  my  brother  Erlb 
was  right  in  the  view  which  he  took  of  it ;  that  the  judgment  ought  to 
have  been  given  for  the  plaintiffs  in  error  and  not  for  the  prosecutors ; 
and  that  the  judgment  of  the  Court  of  Queen's  Bench  must  be 
reversed. 

The  facts  which  raise  the  question  may  be  shortly  stated.  In  1846 
the  plaintiffs  in  error  obtained  an  Act  empowering  them  to  make  a 
railway  from  York,  through  Market  Weighton  and  Cherry  Burton  to 
Beverley.  They  made  a  portion  of  this  line,  froih  York  to  Market 
♦Weighton,  but  did  nothing  upon  the  remainder  of  it.  The  r*o/./^ 
powers  of  their  Act  expired,  as  to  so  much  of  their  line  as  lies  ^ 
between  Cherry  Burton  and  Beverley,  before  the  mandamus  was  applied 
for :  but  in  1849  they  obtained  an  Act,  authorizing  them  to  abandon 
the  line  between  Market  Weighton  and  Cherry  Burton,  and  to  substitute 
in  lieu  thereof  the  line  now  under  discussion.  There  are  two  pro- 
secutors ;  one  has  land  on  the  proposed  new  line,  and  is  a  landowner  on 
the  line  from  York  to  Market  Weighton,  his  land  having  been  taken 
for  the  purposes  of  that  railway.  The  other  has  land  on  the  proposed 
line  from  Market  Weighton  to  Cherry  Burton ;  and  his  name  is  in  the 
schedule  to  the  Act  of  1849. 

Upon  these  facts  several  points  arise:  1.  Does  the  statute  of  1849 
cast  upon  the  plaintiffs  in  error  a  duty  to  make  this  railway  ?  2.  If  it 
does  not,  is  there  under  the  circumstances  a  contract,  between  the  plain- 

(a)  Ante,  p.  178,  where  the  pleadings  are  reported. 

(6)  January  28th  and  29th.  Before  Jbrtis,  G.  J.,  Pollock,  G.  B.,  GusswiLiy  Williamb, 
and  TALrouRV,  Js.,  and  Parks,  Aldbrsov,  Platt,  and  Martin,  Bs. 
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tiffs  in  error  and  the  landowners,  which  can  been  forced  by  mandamus ! 
8.  And,  failing  these  propositions,  does  a  work  which  in  its  inception 
is  permissive  only  become  obligatory  by  part  performance?  These 
questions  will  be  found,  upon  examination,  to  exhaust  the  subject,  and 
to  comprehend  every  view  in  which  this  mandamus  can  be  supported. 
In  substance  do  the  Acts  of  Parliament  render  the  Company  liable 
to  an  indictment  for  a  misdemeanour,  and  to  actions  by  the  parties 
aggrieved,  for  not  making  the  railway  ?  For,  if  they  do  not,  the  man- 
damus will  not  lie :  and  thus  the  question  depends  entirely  upon  the 
construction  of  the  special  Acts,  and  of  the  statutes  incorporated 
therewith. 

The  Act  of  1849  may  cast  the  duty  upon  the  plaintiflb  in  error  in 
♦Rfin  ^°®  ^^  *^^  'wajs :  it  may  do  so  by  express  *words  of  obligation, 
^  or  it  may  do  so  by  words  of  permission  only,  if  the  duty  can  be' 
clearly  collected  from  the  general  purview  of  the  whole  statute. 

The  words  of  the  3d  section  of  the  Act  of  1849,  <<  it  shall  be  law- 
ful" for  the  said  Company  to  make  the  said  railway,  are  permissive 
only,  and  not  imperative :  and  it  is  a  safe  rule  of  construction  to  give 
to  words  used  by  the  Legislature  their  natural  meaning,  where  absurdity 
or  injustice  does  not  follow  from  such  a  construction.  Indeed,  if  there 
were  any  doubt  upon  this  subject,  other  parts  of  the  statute,  referred 
to  in  the  argument,  clearly  show  that  these  words  were  intended  to  be 
permissive  only.  The  distinction  is  well  put  by  my  brother  ERLB.(a) 
«  The  company  are  permitted  at  their  option  to  take  lands,  turn  roads, 
alter  streams,  and  exercise  other  powers,  and  these  matters  are  made 
lawful  for  them ;  but  they  are  commanded  to  make  compensation  for 
lands  taken,  to  substitute  new  roads  for  those  they  turn,  and  to  perform 
other  conditions  relating  to  the  exercise  of  the  powers :  and  these  mat- 
ters are  required  from  them."  It  seems  clear,  therefore,  that  the  duty 
is  not  cast  upon  the  plaintiffs  in  error  by  the  express  words  of  the 
statute  of  1849 :  and  indeed  it  was  not  so  urged  in  the  argument,  nor 
was  it  so  put  by  Lord  Campbell,  in  his  judgment  in  the  Court  below. 

But  it  does  not  follow,  merely  because  the  words  of  the  3d  section 
are  permissive  only,  that  there  is  no  duty  cast  upon  the  plaintiflb  in 
error,  by  the  statute  taken  altogether,  to  make  this  railway.  This 
point  was  not  relied  upon  in  this  case  in  the  Court  below ;  but  it  was 
*f<(\^'\  ™^^^  ^^^  distinct  ground  of  decision  in  another  case  in  *that 
^  Court  (Regina  v.  Lancashire  and  Yorkshire  Railway  Company, 
ant^,  p.  228),  and  was  much  pressed  in  the  argument  before  us  in  sup- 
port of  this  judgment.  It  becomes  necessary,  therefore,  to  examine 
the  statute  in  its  general  provisions,  and  to  consider  the  grounds  upon 
which  the  Court  of  Queen's  Bench  proceeded  in  the  case  of  Regina  v. 
Lancashire  and  Yorkshire  Railway  Company.  We  agree  with  Lord 
Campbell,  that  the  portion  of  the  line  between  Market  Weighton  and 

(a)  Ante,  p.  204. 
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Oherrj  Burton,  to  which  the  mandamus  applies,  is  not  to  be  considered 
as  a  separate  railway,  or  even  as  a  separate  branch  of  railway,  but  is 
to  be  treated  as  if  in  its  present  direction  it  had  been  included  in  the 
Act  of  1846.  The  Acts  then,  taken  together,  in  substance  recite  that 
it  will  be  of  advantage  to  the  public  if  a  railway  is  made  from  York  to 
Beverley,  through  Market  Weighton  and  Cherry  Burton,  according  to 
certain  plans  and  sections,  deposited  as  required  by  the  practice  of 
Parliament,  tod  referred  to  in  the  statutes ;  and  that  the  plaintiffs  in 
error  are  willing  to  make  that  railway.  Upon  this  basis  the  whole  pro- 
visions are  founded.  It  has  been  proved  that  the  work  will  be  advan- 
tageous to  the  public ;  it  is  assumed  that  it  will  be  profitable  to  the 
Company,  and  that  therefore  they  will  willingly  undertake  it.  Accord- 
ingly, the  Company  are  empowered  io  make  the  line  :  if  they  do  make 
it  they  may  take  land ;  but  if  they  do  take  land  they  must  make 
compensation.  If  necessary,  they  may  turn  roads  or  divert  streams : 
but,  if  they  do,  they  must  make  new  roads  and  new  channels  for  the 
streams  they  alter.  Similar  provisions  pervade  the  whole  statutes; 
but,  throughout,  the  command  waits  upon  the  ^authority,  and  r^offo 
the  distinction  between  «  may"  and  "  must"  is  clearly  defined.  ^ 
But  as  it  is  manifest  that  such  general  powers  must  stop  competition, 
and  may  to  a  certain  extent  be  injurious  to  landowners  on  the  line,  the 
compulsory  power  to  take  lands  is  limited  to  three  years,  and  the  time 
for  making  the  railway  to  five  years,  after  which  the  powers  granted  to 
the  Company  cease,  except  as  to  so  much  of  the  line  as  shall  then  have 
been  completed ;  and  the  land,  if  taken  by  the  Company,  reverts  upon 
certain  terms  to  the  original  proprietors.  An  argument  might  have 
been  founded  upon  the  terms  in  which  the  latter  provision  is  contained. 
By  the  10th  section  of  the  Act  of  1849  it  is  enacted,  that  the  railway 
9haU  be  completed  within  five  years  from  the  passing  of  that  Act.  This 
section  waa  not  referred  to  in  the  argument  for  that  purpose ;  but  it 
might  be  said  that  these  words  are  compulsory,  and  impose  a  duty  on 
the  Company  to  make  the  line.  The  context  of  the  section,  however, 
when  examined,  shows  that  such  is  not  the  meaning  of  it.  If  not  com- 
pleted within  five  years,  the  powers  of  the  Act  are  to  expire,  except  as 
to  so  much  of  such  railways  as  shall  then  have  been  completed.  If 
the  section  were  intended  to  be  obligatory,  it  would  not  contain  this 
exception,  which  contemplates  that  the  line  may  be  made  in  part.  It 
is  inconsistent  to  suppose  that  the  Legislature  would  say  to  the  Com- 
pany, in  the  same  section :  Tou  may  complete  a  part  only,  if  you  can, 
in  five  years ;  and  therefore  as  to  that  part  the  powers  of  the  Act  shall 
continue ;  but  you  must  complete  the  entire  line  in  that  time. 

On  the  whole,  therefore,  we  find  no  duty  cast  upon  the  Company  to 
make  this  railway  in  any  part  of  the  Act  of  Parliament.  On  the  con- 
trary, the  Legislature  *8eem  to  contemplate  the  possibility  of  r^ar^M 
the  railway  being  made  in  part,  or  being  totally  abandoned.     In  ^ 
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the  latter  case,  the  powers  expire  in  three  or  five  years.  In  the  former, 
the  statutes  remain  in  force  as  to  so  much  of  the  railway  as  shall  have 
been  completed  within  that  time,  and  expire  aa  to  the  residue.  This 
provision  is  inconsistent  with  an  intention  to  compel  the  Company  to 
make  the  entire  line,  as  the  consideration  for  the  powers  granted  by 
Parliament. 

But  it  is  said  that  a  railway  Act  is  a  contract  on  the  part  of  a  com- 
pany to  make  the  line,  and  that  the  public  are  a  party  to  that  contract, 
and  will  be  aggrieved  if  the  contract  may  be  repudiated  by  the  company 
at  any  time  before  it  is  acted  upon.  Though  commonly  so  spoken  of, 
railway  Acts,  in  our  opinion,  are  not  contracts,  and  ought  not  to  be 
construed  as  such :  they  are  what  they  profess  to  be,  and  no  more ; 
they  give  conditional  powers,  which,  if  acted  upon,  carry  with  them 
duties,  but  which,  if  not  acted  upon,  are  not,  either  in  their  nature  or 
by  express  words,  imperative  upon  the  companies  to  whom  they  are 
granted.  Courts  of  justice  ought  not  to  depart  from  the  plain  meaning 
of  words  used  in  Acts  of  Parliament :  when  they  do  so,  they  make,  bat 
do  not  construe,  the  laws :  and,  if  it  had  been  so  intended,  the  statute 
should  have  required  the  Company  to  make  the  line  in  express  terms: 
indeed  some  railway  Acts  are  framed  upon  that  principle :  and  to  say 
that  there  is  no  difference  between  words  of  requirement  and  words  of 
authority,  when  found  in  such  Acts,  is  simply  to  aflSrm  that  the  Legis- 
lature does  not  know  the  meaning  of  the  commonest  expressions. 

But,  if  we  were  at  liberty  to  speculate  upon  the  intentions  of  the 
^f^^i-n  Legislature  where  the  words  are  *clear,  and  to  construe  an  Act 
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of  Parliament  by  our  own  notions  of  what  ought  to  have  been 


enacted  upon  the  subject,  if,  sitting  in  a  Court  of  Justice,  we  could 
make  laws,  much  might  be  said  in  favour  of  the  course  which  in  our 
opinion  is  taken  by  the  Legislature  upon  such  subjects.  Assuming  that 
the  line,  if  made,  would  be  profitable  to  the  public,  this  benefit  may  be 
delayed  for  five  years,  during  which  time  competition  is  suspended ;  on 
the  other  hand,  if  the  line  would  pay,  it  probably  will  be  proceeded 
with,  unless  the  company  having,  the  powers  is  incompetent  to  the  task. 
Individual  landowners  may  be  benefited  by  the  expenditure  of  capital 
in  their  neighbourhood,  without  looking  to  the  ultimate  result ;  but  it 
is  not  for  the  public  interest  that  the  work  should  be  undertaken  by  an 
incompetent  company,  nor  that  it  should  be  begun,  if,  when  made,  it 
would  not  be  remunerative.  By  leaving  the  exercise  of  the  powers  to 
the  option  of  the  company,  the  Legislature  adopts  the  safest  check  upon 
abuse  in  either  of  these  respects, — self-interest. 

It  seems  to  us,  therefore,  that  these  statutes  do  not  cast  upon  the 
plaintiffs  in  error  this  duty,  either  by  express  words  or  by  implication ; 
that  we  ought  to  adhere  to  the  plain  meaning  of  the  words  used  by  the 
Legislature,  which  are  permissive  only ;  and  that  there  is  no  reason  in 
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policy  or  otherwiBO  why  we  should  endeavour  to  perrert   them  from 
their  natural  meaning. 

But  it  is  said  that  the  landowners  are  in  a  better  situation  than  the 
public  at  large,  and  that  the  privilege  to  take  their  lands  is  the  consid- 
eration which  binds  the  Company  to  complete  the  railway ;  that  during 
the  currency  of  the  three  years  they  are  deprived  of  their  ♦full  r^o/./* 
right  of  ownership,  and,  if  not  to  be  compensated  hf  the  con-  ^ 
struction  of  the  railway,  they  would  in  many  cases  sustain  a  loss, 
because,  whilst  the  compulsory  powers  of  purchase  subsist,  they  are  pre- 
vented from  alienating  their  lands  or  houses  described  in  the  book  of 
reference,  and  from  applying  them  to  any  purposes  inconsistent  with 
the  claim  which  may  be  made  to  them  by  the  railway  company.  In 
truth  they  are  not  prevented  from  so  doing,  at  any  time  before  the 
notice  to  take  their  lands  is  given,  if  they  act  bonfi  fide,  in  the  mean 
time,  the  notice  to  take  their  lands  being  the  inception  of  the  contract 
between  the  landowners  and  the  Company.  But,  if  this  complaint  were 
better  founded,  it  does  not  follow,  merely  because  certain  landowners 
are  subjected  to  a  temporary  inconvenience  for  the  advancement  of  a 
public  good,  that  therefore  the  Company  are  bound  to  make  the  whole 
railway.  If  it  were  a  contract  between  the  landowners  and  the  Com- 
pany, it  would  not  be  just  that  one  should  be  bound  and  the  other  free : 
but  to  assert  that  there  is  a  contract  between  the  landowners  and  the 
Company  is  to  beg  the  whole  question ;  for  upon  this  part  of  the  case 
the  question  is  whether  there  is  such  a  contract.  As  a  matter  of  fact, 
we  know  that  in  many  cases  no  such  actual  contract  exists.  Some  few 
proprietors  may  desire  and  promote  the  railway:  but  many  others 
oppose  it,  either  from  a  disinclination  to  the  project,  or  with  a  view  to 
make  better  terms.  With  the  dissentients  there  is  no  contract  unless 
it  be  found  in  the  statutes :  and  to  the  statutes  therefore  we  must  refer 
to  see  what  is  the  obligation  which  is  cast  upon  the  Company  in  respect 
of  the  landowners  upon  the  line. 

*Ab  in  the  former  case,  the  words  upon  this  subject  are  per-  rn^or^m 
missive  only.  The  Company  may  take  land :  if  they  do,  they  '- 
must  make  full  compensation.  In  this  state  of  things,  if  there  be  a 
bargain  between  the  parties,  what  is  that  bargain  ?  The  Company  say, 
in  the  language  of  the  statutes,  that  they  shall  make  full  compensation 
.  for  the  land  taken  and  no  more ;  the  prosecutors  say  that  the  jconsidera- 
tion  to  be  paid  for  the  land  is  the  full  compensation  mentioned  in  the 
Act,  and  also  the  further  consideration  of  an  entire  line  of  railway 
from  York  to  Beverley.  But,  if  this  is  the  price  which  the  prosecutors 
are  to  have,  each  landowner  is  entitled  to  the  same  value ;  and  yet,  by 
this  mandamus,  the  other  proprietors  on  the  line  from  Market  Weighton 
to  Cherry  Burton,  who  perhaps  are  hostile  to  the  application,  are  con- 
strained to  sell  their  land  fpr  an  inadequate  consideration :  viz.  a  full 
compensation,  and  a  part  only  of  the  line  of  the  railway,  to  which,  by 
VOL.  I.— 67  »  2  Y  B.  A  B. 
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the  hypothesis,  they  were  entitled  by  the  original  bargain.  If  this  were 
the  true  meaning  of  the  statutes,  it  would  indeed  be  unjust :  more  so 
than  the  imposition  of  those  temporary  inconveniences,  to  which  it  is 
said  the  landowners  may  be  subjected,  and  to  which  we  have  already 
referred.  But  that  it  is  not  the  true  meaning  is  clear  from  the  words 
of  the  statutes,  which  are  permissive  only,  and  impose  the  duty  of 
making  full  compensation  to  each  landowner  as  the  option  of  taking  the 
land  of  each  is  exercised,  and,  further,  from  the  section  to  which  we 
have  already  referred,  which  contemplates  the  total  abandonment  of  the 
line  or  the  part  performance  of  it,  and  makes  provision  for  the  return 
of  the  land  to  the  original  proprietors  in  certain  cases. 

♦Upon  thia  part  of  the  case  the  authority  of  Lord  Eldon,  in 
Blakemore  v.  The  Glamorganshire  Canal  Navigation,  1  MyL  ft 
K.  154,  162,  was  much  pressed  upon  the  Court.  Speaking  of  local 
Acts  for  private  undertakings,  he  says :  <<  When  I  look  upon  those  Acts 
of  Parliament,  I  regard  them  all  in  the  light  of  contracts  made  by  the 
Legislature,  on  behalf  of  every  person  interested  in  anything  to  be 
done  under  them ;  and  I  have  no  hesitation  in  asserting  that,  unless 
that  principle  is  applied  in  construing  statutes  of  this  description,  they 
become  instruments  of  greater  oppression  than  anything  in  the  whole 
system  of  administration  under  our  constitution.  Such  Acts  of  Parlia- 
ment have  now  become  extremely  numerous ;  and,  from  their  number 
and  operation,  they  so  much  affect  individuals,  that  I  apprehend  those 
who  come  for  them  to  Parliament,  do,  in  effect,  undertake  that  they 
shall  do  and  submit  to  whatever  the  Legislature  empowers  and  compels 
them  to  do ;  and  that  they  shall  do  nothing  else : — ^that  they  shaU  do 
and  shall  forbear  all  that  they  are  thereby  required  to  do  and  to  forbear, 
as  well  with  reference  to  the  interests  of  the  public,  as  with  reference 
to  the  interests  of  individuals."  There  is  nothing  in  this  language  to 
which  it  is  necessary  to  make  the  least  exception ;  indeed  it  is  no  more 
than  an  illustration  of  the  obligatory  nature  of  the  duty  imposed  by 
Acts  of  Parliament  which  do  impose  a  duty  with  reference  to  others. 
In  that  case,  the  statute  had  secured  to  Mr.  Blakemore  the  surplus 
water,  and  had  commanded  the  Company  to  do  certain  things  in  order 
that  he  might  enjoy  it.  In  discussing  whether  Mr.  Blakemore's  right 
n^Qf^qn  under  the  ^statute  was  affected  by  his  right  before  the  statute, 
^  his  Lordship  might  well  say  that  he  considered  the  statute,  the 
origin  of  Mr.  Blakemore's  right,  in  the  light  of  a  contract :  and,  the 
statute  then  under  discussion  containing  express  words  of  command,  he 
might  well  add,  that  those  who  come  for  such  Acts  of  Parliament  do  in 
effect  undertake  that  they  shall  do  and  submit  to  whatever  the  Legis- 
lature empowers  and  compels  them  to  do.  As  we  understand  them,  the 
words  used  by  Lord  Eldon  in  no  respect  conflict  with  the  view  we  take 
of  this  case.  But,  if  ,they  mean  that  woisds  of  permission  only,  when 
used  in  the  class  of  statutes  under  consideration,  should  receive  a  con- 
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ftraction  different  from  their  ordinary  meaning,  because  if  construed 
otherwise  they  might  work  injustice,  with  great  respect  for  his  high 
authority  we  dissent  from  that  proposition ;  we  agree  with  my  brother 
Aldbrson,  who^  in  Lee  v.  Milner,  2  T.  &  Coll.  Exeh.  Equity,  611, 
618^  said :  <«  These  Acts  of  Parliament  have  been  called  parliamentary 
bargains  made  with  each  of  the  landowners.  Perhaps,  more  correctly, 
they  ought  to  be  treated  as  conditional  powers  given  by  Parliament  to 
take  the  land  of  the  different  proprietors  through  whose  estates  the 
works  are  to  proceed.  Each  landowner,  therefore,  has  a  right  to  have 
the  powers  strictly  and  literally  carried  into  effect  as  regards  his  own 
land,  and  has  a  right  also  to  require  that  no  variation  shall  be  made  to 
his  prejudice  in  the  carrying  into  effect  the  bargain  between  the  under- 
takers and  any  one  else."  «  This,''  he  adds,  « I  conceive  to  be  the  real 
view  taken  of  the  law  by  Lord  Eldon,  in  the  case  of  Blakemore  v.  The 
Glamorganshire  Canal  Company,  1  Myl.  &  E.  154." 

*There  remains  but  one  further  view  of  the  case  to  be  con-  r^opjr^ 
sidered ;  and  of  that  we  have  partly  disposed  in  the  observations  ^ 
which  we  have  already  made.  But,  in  as  much  as  Lord  Gampbbll  pro- 
ceeded upon  this  ground  only  in  the  Court  below,  although  it  was  not 
much  relied  upon  before  us  in  argument,  we  have,  out  of  respect  to  his 
high  authority,  most  carefully  examined  it,  and  are  of  opinion  that  the 
mandamus  cannot  be  supported  upon  the  ground  that  the  railway 
Company,  having 'exercised  some  of  their  powers,  and  made  part  of 
their  line,  are«  bound  to  make  the  whole  railway  authorized  by  their 
statutes. 

It  is  unnecessary  here  to  determine  the  abstract  proposition,  that  a 
work,  which  before  it  is  begun  is  permissive,  is  after  it  is  begun  obliga- 
tory. We  desire  not  to  be  understood  as  assenting  to  the  proposition 
of  my  brother  ERLB,(a)  that  <<  many  cases  may  occur  where  the  exercbe 
of  some  of  the  compulsory  powers  may  create  a  duty  to  be  enforced  by 
mandamus."  And,  on  the  other  hand,  we  do  not  say  that  such  may 
not  be  the  law.  If  a  Company,  empowered  by  Act  of  Parliament  to 
build  a  bridge  over  the  Thames,  were  to  build  one  arch  only,  it  would 
be  well  deserving  of  consideration  whether  they  ought  to  be  indicted 
for  a  nuisance  in  obstructing  the  river,  or  for  the  non-performance  of  a 
duty  for  not  completing  the  bridge.  It  is  sufficient  to  say  that  in  this 
case  there  are  no  circumstances  to  raise  such  a  duty,  if  such  a  duty  can 
be  created  by  the  tkct  of  the  party.  The  plaintiffs  in  error  have  made 
the  principal  portion  of  their  line,  and  they  have  abandoned  the  residue 
from  no  corrupt  motives,  but  because  Beverley  *has  already  suffi-  r^arr-, 
cient  railway  communication,  and  because  the  residue  of  their  ^ 
line  passes  through  a  country  thinly  populated,  and,  if  made,  would  not 
be  remunerative. 

But  it  is  said  that  a  railway  Company  are  not  in  the  situation  of  pur- 

(•)  Ante,  p.  S0«. 
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chasers  of  land  with  liberty  to  convert  it  to  any  purpose,  or  to  allow  it 
to  lie  waste ;  that  they  are  allowed  to  purchase  it  only  for  a  railway ; 
and,  having  acquired  it  under  the  compulsory  powers  of  the  Act,  there 
most  be  an  obligation  on  the  Company  to  apply  the  land  to  that  and  to 
no  other  purpose.  Subject  to  the  qualification  in  the  Act,  this  is  pn- 
doubtedly  true.  Having  acquired  the  lands  of  a  particular  landowner, 
the  Company  could  not  retain  them  by  merely  laying  rails  upon  the 
lands  so  taken ;  and  we  agree  that  it  never  was  intended  that  a  land- 
owner should  be  left  with  a  high  mound  or  a  deep-  cutting  running 
through  his  estate  and  leading  neither  to  nor  from  any  available  terminus. 
The  precaution  against  such  a  wasteful  expenditure  of  capital  might 
perhaps  safely  be  left  to  the  self-interest  of  the  Company :  but,  if  such 
a  work  were  to  be  done,  it  would  not  be  a  practicable  railway,  and  after 
five  years  the  powers  of  the  Act  would  expire  and  the  land  revest  in 
the  original  proprietor.  It  is  true  that  he  would  sustain  some  incon- 
venience without  the  corresponding  advantage  of  railway  communica- 
tion ;  but  in  the  mean  time  he  would  have  received  full  compensation 
for  the  market  value  of  the  land  and  for  all  damage  by  severance  or 
otherwise,  and  would  receive  back  the  land  on  more  reasonable  terms. 
To  be  a  railway,  it  must  have  available  termini.  When  the  statutes 
passed,  all  persons  supposed  that  the  termini  would  be  York  and 
*ft791  *^^®^W ;  ^^^9  ^^  ^^®  argument  is  well  founded  and  the  Com- 
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pany  are  bound  by  taking  land  on  any  portion  of  the  railway  to 


complete  the  whole  line,  it  would  seem  to  follow  that  one  of  the  prose- 
cutors, by  compelling  the  Company  to  take  his  land  on  the  line  from 
Market  Weighton  to  Cherry  Burton,  would  thus  entitle  himself  to  a 
mandamus  to  compel  them  to  make  the  line  from  Cherry  Burton  to 
Beverley,  and,  the  Act  having  expired,  to  apply  to  Parliament  for  a 
renewal  of  their  powers  for  that  purpose.  But,  although  the  termini 
were  originally  intended. to  be  York  and  Beverley,  it  is  plain,  the 
Legislature  contemplated  the  possibility  of  the  line  being  abandoned, 
or  being  only  partially  made,  because  in  the  one  case  the  powers  of  the 
Act  were  to  cease,  and  in  the  other  they  were  partially  continued.  An 
option,  therefore,  is  given  to  some  one.  By  the  course  taken,  the  Court 
of  Queen's  Bench  has  exercised  that  option,  and  said  the  line  shall  be 
made,  not  to  Beverley,  but  to  Cherry  Burton.  In  our  opinion  that 
option  was  left  to  the  Company ;  and,  the  Company  having  bon&  fide 
made  an  available  railway  over  the  land  taken,  their  obligation  to.  the 
landowners  has  in  this  respect  been  fulfilled. 

The  cases  upon  this  subject  are  very  few :  and  the  absence  of  autho- 
rity is  very  striking,  when  we  remember  how  many  Acts  have  passed  in 
pari  materifi,  not  only  for  railways  but  also  for  bridges  and  turnpike 
roads.  Notwithstanding  the  numerous  occasions  in  which  such  proceed- 
ings might  have  been  taken,  and  the  manifest  interest  of  landowners  to 
enforce  their  rights,  no  instance  can  be  found  of  any  indictment  for 
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disobeying  sach  a  statute,  or  of  a  mandamus  fbr  the  purpose  of  enforcing 
it.     If  correctly  reported,  Lord   Mansfield  *determined  this 


point  in  Rex  v.  The  Proprietors  of  the  Birmingham  Canal,  2  W. 
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BL  708 ;  for  he  says :  <<  The  Act  imports  only  an  authority  to  the  pro- 
prietors, not  a  command :  They  may  desert  or  suspend  the  whole  work, 
and  a  fortiori  any  part  of  it."  On  the  other  side,  the  language  of 
Lord  Eldon  in  Blakemorte  v.  The  Glamorganshire  Canal  Navigation,  1 
Myl.  k  K.  162,  is  referred  to  as  an  authority  for  this  mandamus.  In 
our  opinion  it  does  not  bear  that  construction,  although  it  appears  that 
the  Court  of  Queen's  Bench  took  a  different  view  of  that  authority  in 
Regina  v.  The  Eastern  Counties  Railway  Company,  10  A.  &  E.  531  (E. 
G.  L.  R.  vol.  87),  and  was  inclined  to  act  upon  it  and  award  a  mandamus. 
The  writ  was  subsequently  withheld  in  that  case  upon  another  ground ; 
but  Lord  Denman  seems  to  have  been  of  opinion  that  upon  a  fitting 
occasion  a  mandamus  ought  to  go.  This,  and  the  recent  cases  in  the 
Queen's  Bench  now  under  discussion,  are  the  only  cases  which  bear 
npon  the  subject.  We  feel  that  Lord  Denman  and  Lord  Campbell  are 
high  authorities  upon  this  or  any  other  matter,  and  are  both  equally 
entitled  to  the  respect  of  this  Court :  but  we  are  bound  to  pronounce 
our  own  judgment ;  and,  after  the  most  careful  consideration,  are  of 
opinion  that  judgment  ought  to  be  for  plaintiffs  in  error. 

The  result  is,  that  the  judgment  of  the  Court  below  must  be  reversed. 

Judgment  reversed.(a) 

(a)  Id  oonformiij  with  this  deoUion,  the  Judgment  of  the  Court  of  Queen's  Bench  in  Regina 
V.  Laneaehire  and  York»hire  Railway  Company,  ante,  p.  228,  was  rereraed  in  the  Exchequer 
Ohamher  without  argument;  Lancaahiro  and  Yorkshire  Railwi^  Company  o.  The  Queen,  May 
88th,  1853. 
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(Error  from  the  Queen's  Bench.) 
The  GREAT  WESTERN  RAILWAY  COMPANY  v.  The  QUEEN- 

(On  the  relation  of  LANGFORD  and  SMITH.) 
[April  30.] 

Mandamne  to  make  a  line  to  R.  It  appeared,  on  the  record,  that,  after  the  making  of  the  retom 
bat  before  the  Judgment  of  the  Court  below,  the  powers  of  the  Company  had  expired.  The 
Court  of  Queen's  Bench  having  held  that,  notwithstanding  this,  a  peremptory  mandamus 
should  be  awarded,  the  propriety  of  the  decision  on  this  point  was  questioned  by  the  Judges 
in  the  Exchequer  Chamber :  but  the  Judgment  was  reversed  on  another  ground :  ideo  quare. 

In  the  special  Act,  it  was  enacted,  that  **  it  should  be  lawfW  for''  the  Company  to  make  a  line  to 
R.,  the  line  in  question,  <'and  if  they  shall  think  fit"  a  branch.  And  that  the  line  to  R.'<  shaU 
commence  at,"  Ac,  "  and  shaU  terminate  at  R.,"  and  the  branch,  "  if  the  same  shall  be  con- 
structed, shall  be  made,"  Ac  In  the  Act  was  a  power  to  lease  the  branch,  with  the  powers 
for  making  it 

Held :  that  it  was  not  obligatory  on  the  Company  to  make  the  line  to  R.,  the  peonliar  words  of 
the  special  Act  not  taking  the  case  oat  of  the  general  rule. 

2t2 
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Mandamus  to  make  a  railway  to  Radstock.  The  Conrt  of  Queen's 
Bench  having  awarded  a  peremptory  mandamos  in  this  case,  a  writ  of 
error  was  brought.  The  record  is  sufficiently  stated  in  the  report  of 
the  case  below :  (a)  but  the  course  of  the  argument  in  error  makes  it 
necessary  to  set  out  some  parts  of  the  special  act  more  fully  than  was 
requisite  for  the  former  report.  The  special  act  in  this  case  was  <«  The 
Great  Western  Railway  Amendment  and  Extensions  Act,  1847**  (10  k 
11  Vict.  c.  ccxxvi.,  local  and  personal,  public).  Sect.  1  recited,  amongst 
other  things,  that  <<the  making  a  railway"  from  Twyford  to  Henley, 
Mntr\  "  *^^  *'80  a  railway'*  *from  Twiverton  to  Radstock,  "would  be 


»876] 


of  great  public  advantage:"  and  that  "it  is  also  expedient  that 


certain  portions  of  the  line  of  The  Great  Western  Railway"  should  be 
widened  and  enlarged.  Sect.  4  enacted :  "  that  it  shall  be  lawful  for 
The  Great  Western  Railway  Company  from  time  to  time  to  raise,  by 
creating  new  shares  or  stock,"  880,0002.  Sect.  5  enacted  that,  after 
the  880,000{.  has  been  subscribed  for,  and  one-half  paid  up,  "  it  shall 
be  lawful  for  the  directors  of  the  said  Great  Western  Railway  Company" 
to  borrow  on  mortgage  126,6662.  Sect.  7 :  "  that  it  shall  be  lawful  for 
the  said  Great  Western  Railway  Company,  if  they  think  fit,  to  raise 
the  sums  authorized  to  be  borrowed  on  mortgage  by  this  Act,  or  any 
part  thereof,  by  creating  new  shares  of  the  said  Company,  instead  of 
borrowing  the  same."  Sect.  11 :  that  "it  shall  be  lawful  for  the  said 
Company  to  make  and  maintain  the  said  railways  to  Henley  and  to 
Radstock  respectively,  and,  if  they  think  fit,  the  diverging  lines,  or 
any  of  them,  shown  in  the  plans,  from  such  last-mentioned  branch 
railway  to  various  collieries  lying  adjacent  thereto,  and  also  to  widen 
and  enlarge  the  said  Great  Western  Railway."  Sect.  13:  "that  the 
said  intended  railway  first  above  mentioned  shall  commence  by  a  junc- 
tion" at  Twyford,  "and  shall  terminate  in"  Henley;  "and  the  said 
intended  railway  secondly  above  mentioned  shall  commence  by  a  junc- 
tion" at  Newton,  "and  shall  terminate"  at  Radstock.  "And  the  said 
branch  railways,  if  the  same  shall  be  constructed,  shall  be  made  in  the 
lines  defined  on  the  plans  deposited."  Sect.  80:  "That  it  shall  be 
lawful  for  the  said  Company"  "  to  let  on  lease  the  said  diverging  lines 
*R7fV\  ^^  rftil^^y  fi'OQ^  the  branch  railway  to  Radstock  hereby  *autho- 
^  rized  to  be  made  or  any  of  them,  or  any  part  thereof,  either 
before  or  after  the  construction  of  the  same,  with  all  the  powers  of 
the  said  Company  in  reference  thereto,  to  the  owners  or  others  inter- 
ested in  the  adjacent  collieries  and  works  to  which  the  same  respect- 
ively extend,  for  such  term  or  terms  of  years,  at  such  rent  or  rents,  or 
'  subject  to  such  agreements  as  to  the  construction  thereof  by  the  said 
Ikst-mentioned  parties  and  upon  such  other  conditions  as  may  be  mutu- 
ally agreed  upon  between  such  last-mentioned  parties  and  the  said 
Company."     The  line  in  question  was  the  line  to  Radstock. 

Butt^  for  the  plaintiffs  in  error  (defendants  below),  prayed  that  the 

(•)  Begina  v.  Great  WeBtern  Railway  Compaoy,  ante,  p.  253. 
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judgment  of  the  Court  of  Queen's  Bench  might  be  reversed,  and  con- 
tended that  the  case  did  not  differ  in  principle  from  York  and  North 
Midland  Railway  Company  v.  The  Queen,  Ant^,  p.  858. 

Wehbtfj  contri^. — The  language  of  the  special  Act  in  this  case  is 
peculiar :  ^  and  it  may  therefore  be  contended,  without  impeaching  the 
judgment  of  this  Court  in  York  and  North  Midland  Railway  Company 
V.  The  Queen,  that  the  Act  is  obligatory  on  the  Company.  The 
recital  makes  a  distinction  between  the  two  lines  and  the  alterations  to 
be  made  in  the  line  of  The  Great  Western  Railway.  The  making  of 
the  lines  «  would  be  of  great  public  benefit:"  but,  as  to  the  alterations, 
it  is  only  stated  that  they  would  be  ^^  expedient."  Sect.  11  marks  the 
same  distinction :  the  Company  arc  <<  to  *make  and  maintain"  r^amm 
the  two  lines ;  «  and,  if  they  think  fit,"  to  make  certain  branch  ^ 
lines  and  the  alterations  in  the  main  line.  So,  again,'  by  sect.  13,  the 
two  lines  << shall  commence"  and  '< shall  terminate;"  but,  as  to  the 
branch  lines,  the  words  are  changed  to  ^<  the  said  branch  railways,  if 
the  same  shall  be  constructed,  shall  be  made."  It  seems,  taking  all 
these  sections  together,  that  the  intention  was  that  the  branch  lines 
and  alterations  should  be  made  «if  the  Company  thought  fit,"  as  it 
was  expedient  that  they  should  be;  but  that  the  two  lines,  the  << making 
of  whioh  would  be  of  great  public  advantage,"  should  be  made  at  all 
events.  '[Crbsswbll,  J. — Sect.  30  may  in  some  degree  explain  the 
change  of  language  on  which  you  rely.  It  is  lawful  for  the  Company 
to  make  the  two  lines,  and  the  branch  lines :  but,  if  they  think  fit,  the 
Company  may  allow  the  branch  lines  to  be  made  by  other  persons.] 

Butt  was  not  called  on  to  reply. 

Jervi^,  C.  J. — We  are  all  of  opinion  that  this  case  is  governed  by 
the  decision  in  York  and  North  Midland  Railway  Company  v.  The 
Queen,  and  that  the  difference  in  the  language  is  explained,  as  my 
brother  Cresswell  points  out,  by  the  power  to  lease  the  line  given  in 
sect.  30.  In  the  same  way,  by  sect.  6,  <<  it  shall  be  lawful"  to  raise 
money  by  mortgage ;  and,  by  sect.  7,  the  Company  are  empowered, 
« if  they  think  fit,"  to  raise  the  money  by  new  shares.  It  is  clear 
that  in  both  cases  the  words  are  permissive. 

*I  wish  to  notice  one  point,  lest,  by  passing  it  over,  I  should  r^^t^^a 
be  understood  to  assent  to  the  doctrine  laid  down  in  the  Court  ^ 
below,  as  to  the  effect  of  the  expiration  of  the  powers  of  the  Company, 
after  the  return,  but  before  the  peremptory  mandamus  was  awarded. 
It  is  not  necessary  to  decide  thb  point:  but  I  consider  it  one  well 
worthy  of  much  consideration.  There  is  a  very  great  difference  between 
an  indictment  for  not  fulfilling  a  public  duty,  and  a  mandamus  com* 
manding  the  party  liable  to  fulfil  it. 

Parke,  B. — I  perfectly  concur  with  my  Lord  Chief  Justice;  and 
upon  both  points. 

The  rest  of  the  Court  {a)  concurred.  Judgment  reversed. 

(a)  Pollock,  C.  B.,  Cbibbwell  and  Wiluamb,  Jb.,  Platt  ud  MABrnr,  Bi. 


879  BODDINGTON  v.  CASTBLLI.    Ex.  Ch.  B.  T.  1858. 

*879]       *IN  THE  EXCHEQUER  CHAMBER 

(Error  from  the  Queen's  Bench.) 
BODDINGTON  v.  CASTELLI.    [May  5.J 

Aflsumpflit  to  recover  a  partial  Iom  on  a  valued  policy  of  insurance  on  gooda  on  a  vojaga  to  a 
market;  premium  60  per  cent,  to  return  23«.  9(i.  if  landed  in  the  United  Kingdom. 

Plea  1 :  Set-off  for  preminma.  Demurrer.  Held  by  the  Court  of  Exchequer  Chamber,  sflfcrming 
'the  Judgment  of  the  Queen's  Bench,  a  bad  plea. 

Plea  2 :  Bankruptcy  of  plaintiff  before  action.  Replication.  A  transfer  of  the  goods,  with  aa 
assignment  of  the  contract  of  insurancci  to  F.,  before  the  bankruptcy,  with  an  avermei^t  that 
plaintiff  sued  as  trustee  for  F.  Rejoinder :  thai  the  risk  endad  in  the  United  Kingdom  bafon 
bankruptcy ,:  and  that  the  right  to  have  a  return  of  premium  was  not  transferred  from  plain- 
tiff before  bankruptcy.    Demurrer. 

Held,  by  the  Court  of  Bzchequer  Chamberi  affirming  the  judgment  of  the  Court  of  Queen's  Benefa, 
that,  the  causes  of  action  being  both  vested  in  the  plaintiff  before  bankruptcy,  and  being  such 
that  distinct  actions  might  have  been  brought  by  him  whilst  sui  juris,  the  plaintiff  was  entitled 
to  sue  in  his  own  name  as  trustee  for  that  cause  of  action  in  which  he  had  no  beneficial  interest 
at  the  time  of  his  bankruptcy. 

Per  Jervis,  C.  J.,  Crbsswrll  and  WiLLiAira,  Js.,  Parkr,  Platt,  and  Martin,  Bs.  dnbitante 
Pollock,  C.  B.,  it  would  have  been  otherwise  had  the  plaintiff  then  had  any  beneficial  interest 
however  small,  in  the  cause  of  action  itself. 

The  Court  of  Queen's  Bench  having  given  judgment  for  the  plaintiff 
below,  on  demurrer  to  the  fourth  plea,  and  the  rejoinder  to  the  sixth 
plea,  the  defendant  below  brought  error. 

The  pleadings  are  stated  in  the  report  of  the  case  below.(a) 

The  case  was  argued  in  this  term.(() 

Bramwell,  for  the  plaintiff  in  error,  defendant  below. — The  principal 
question  arises  on  the  rejoinder  to  the  replication  to  the  plea  of  bank- 
ruptcy. The  facts  disclosed  on  the  record  are,  that  there  was  one  con- 
*ftftm  ^"^^^^  '^y  *''^l^ic^  Boddington,  defendant  below,  promised  Gastelli, 
^  on  the  happenin^f  of  one  event,  to  pay  him  a  sum  of  money  by 
way  of  return  of  premium ;  and  also  promised  to  indemnify  him  against 
loss  on  certain  goods.  So  that  it  was  one  contract  with  two  branches. 
And  the  action  is  brought,  in  Oastelli's  name,  for  not  indemnifying 
him  ;  to  which  Castelli's  bankruptcy  is  pleaded.  At  common  law,  Cas- 
telli  is  the  person  entitled  aa  plaintiff  to  maintain  any  action  on  the 
contract  made  with  him.  But  the  bankruptcy  of  a  trader,  by  force  of 
the  bankrupt  laws,  transfers  all  his  personal  estate,  including  choses  in 
action,  to  his  assignees.  On  this  enactment  the  cases  have  engrafted 
a  qualification,  that  personal  estate  shall  include  only  those  choses  in 
action  in  which  the  bankrupt  has  a  beneficial  interest.  The  replication 
to  the  plea  of  bankruptcy  shows  that  Castelli  had  no  beneficial  interest 
in  the  performance  of  that  branch  of  the  contract  on  which  the  action 
is  brought,  viz. :  the  promise  to  indemnify  against  loss  on  the  goods ; 

{I)  Castelli  v.  Boddington,  ante,  p.  66L 

(e)  April  29th  and  30th.    Before  Jrrvu,  C.  J.,  PollooK|  C.  B.,  Crbsswrll  and  Wiluam^ 
Js.,  and  Parke,  Platt,  and  Martin,  Bs. 
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for,  before  bankruptcy,  all  benefit  to  arise  from  that  promise  had  been 
by  him  transferred  to  Messrs.  Fuidge,  the  purchasers  of  the  goods ; 
and,  if  that  stood  alone,  the  right  to  sue  would  not  pass  to  the  assignees. 
But  it  is  shown  by  the  rejoinder  that  the  other  event  also  had  happened, 
and  that  Castelli  was  before  his  bankruptcy  entitled  to  a  return  of  pre- 
mium. The  beneficial  interest  in  the  performance  of  that  branch  of  the 
contract  was  not  transferred  to  Messrs.  Fuidge ;  it  unquestionably  re- 
mained in  Castelli  till  his  bankruptcy,  and  then  passed  to  the  assignees : 
and  there  can  be  no  doubt  they  might  bring  an  action  to  recover  that 
sum.  The  decision  of  the  Court  below  is  that,  though  the  assignees 
are  the  only  persons  who  can  bring  an  action  on  the  contract  for  the 
^non-performance  of  one  branch  of  it,  yet  Castelli  also  may 
bring  an  action  in  his  name  for  the  non-performance  of  the  other 
branch.  This  would  divide  one  entire  contract  into  two,  an  anomaly 
for  which  there  is  no  authority.  In  the  Court  below,  the  question  is 
treated  by  the  Judges  as  though  there  were  two  contracts :  as  if  the 
promise  to  return  the  premium  was  a  promise  implied  by  law  from  the 
failure  of  consideration ;  but  that  is  a  mistake.  The  promise  to  return 
premium  here  is  an  express  promise,  founded  on  the  same  consideration 
as  the  promise  to  indemnify.  It  is  a  case  of  mutual  promises :  in  con- 
sideration that  Castelli  promises  to  fulfil  his  part  of  the  contract  con- 
tained in  the  policy,  Boddington  promises  to  fulfil  his.  It  happens  that 
Boddington's  part  of  the  contract  has  two  incidents ;  but  still  there  is 
but  one  contract.  The  neglect  to  pay  the  return  of  premium  might 
have  been  assigned  as  a  breach,  as  it  was  in  Kellner  v.  Le  Mesurier,  4 
East,  396,  and  Aguilar  v.  Rodgers,  7  T.  R.  421 :  and,  if  this  had  been 
a  contract  under  seal,  that  would  have  been  necessary.  Then,  that 
being  so,  the  state  of  things  at  the  time  of  the  bankruptcy  is  to  be 
looked  at.  If  there  is  then  no  beneficial  interest  in  the  bankrupt,  the 
.contract  does  not  pass.  If  the  whole  beneficial  interest  is  in  him,  the 
contract  does  pass.  In  the  third  case,  in  which  the  beneficial  interest 
is  partly  in  the  bankrupt,  and  partly  not,  the  contract  also  'passes  to 
the  assignees,  who  then  take  for  the  benefit  of  the  estate  what  belonged 
to  the  bankrupt,  and  are  trustees  as  to  the  residue  for  those  interested. 
[Pollock,  C.  B. — I  know  that  it  has  been  decided  that,  if  there  is  the 
smallest  scintilla  of  interest  left  in  the  bankrupt,  the  ^assignees  r^aan 
must  take  the  entire  legal  interest,  as  trustees  as  to  the  residue.  ^ 
But,  sitting  here  in  a  Court  of  Error,  I  am  at  liberty  to  question  the 
principle  on  which  that  has  been  decided.  It  is  not  very  consistent 
with  Willis  V.  Freeman,  12  East,  656.]  That  case,  if  it  decided  that 
there  can  be,  at  one  and  the  same  time,  two  holders  of  a  bill  of  ex- 
change, is  an  authority  for  the  defendant  in  error ;  but  such  a  proposi- 
tion can  hardly  be  law.  The  facts  are  a  little  complicated ;  but  the 
case,  when  examined,  has  not  such  an  efiect.  [Parke,  B. — ^No :  the 
Court  of  King's  Bench  decided  the  case  on  the  ground  that  the  whole 
VOL.  I. — 68  B.  k  B. 
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bin  passed  to  the  plaintiff,  and  that  he  alone  could  sue  on  it,  though  lie 
could  not  recover  the  whole  amount.  They  expressly  say  that  the 
assignees  had  no  right  to  sue  on  the  bill  for  any  amount«(a)]  The  rea! 
question  is,  whether,  at  the  time  of  the  bankruptcy,  the  bankrupt  had 
any  beneficial  interest  in  the  contract  ?  If  he  had,  it  passed  to  his 
assignees ;  for  the  contract  is  indivisible ;  Reid  v.  Furnival,  1  G.  &  M 
538.t 

As  to  the  plea  of  set-off,  it  has  been  held  that  such  a  plea  is  issuable; 
Thomson  v.  Redman,  11  M.  &  W.  487.t  [Cbesswell,  J. — It  does  not 
appear  that  the  plea  in  Thomson  v.  Redman  was  persevered  in  and 
argued  on  demurrer.  If  it  was,  I  think  it  probably  was  unsuccessfal 
But  the  plea  in  Thomson  v.  Redman  had  more  of  the  character  of  a 
plea  than  the  one  now  before  us ;  for  the  policy  was  one  on  which  the 
loss  was  total.] 

WaUonj  contr&. — The  rejoinder  is  bad  in  substance.  At  the  time 
of  the  bankruptcy  there  were  two  distinct  causes  of  action:  both, 
*f^RV\  **  ^*^'  vested  in  Castelli.     The   ^beneficial  interest  in  one 

^  of  those  remained  in  Castelli  up  to  his  bankruptcy,  and  then 
passed  to  his  assignees ;  but  the  beneficial  interest  in  the  other  had 
been  assigned  to  Messrs.  Fuidge.  Why  should  that  cause  of  action 
pass  to  the  assignees  ?  It  was  entirely  in  the  option  of  Messrs.  Fuidge 
to  order  the  vessel  to  what  port  they  pleased,  so  that  the  premium 
might  never  have  been  returnable  at  all.  [Parke,  B. — The  proper 
person  to  sue  on  a  chose  in  action  is  fixed  for  ever  at  the  time  of  the 
bankruptcy ;  it  cannot  vary  with  the  subsequent  state  of  tlungs.  That 
was  determined  in  Carvalho  v.  Burn,  4  B.  &  Ad.  382,  and  Burn  r. 
Garvalho,  1  A.  &  E.  883  (E.  G.  L.  R.  vol.  28).(})]  The  defendant  in 
error  may  admit  that  it  is  so ;  and,  further,  that  in  this  case  the  right 
to  sue  for  the  return  of  premium  passed  to  the  assignees.  That  con- 
sequence follows  from  the  enactment  in  the  bankrupt  acts,  vesting  in 
the  assignees  all  the  bankrupt's  personal  estate  (stat.  12  &  13  Yict.  c 
106,  s*  141).  But  the  other  cause  of  action,  on  the  right  to  be  iiidem- 
nified  against  damage  to  the  goods,  was  not  personal  estate  of  the 
bankrupt :  for  it  had  been  assigned  to  Messrs.  Fuidge,  and  was  their 
personal  estate.  Though  the  two  causes  of  action  arose  out  of  the 
same  contract,  they  are  distinct.  [Williams,  J. — Suppose  there  wore 
a  deed  by  which  a  man  covenanted  to  pay  a  trader  an  annuity,  and 
one  annual  payment  was  due,  and  the  beneficial  interest  in  that  year's 
payment  was  assigned ;  and  then  another  year's  payment  became  due, 
and  the  beneficial  interest  in  that  was  not  assigned;  and  then  th« 
♦flftdl  co^^n^i^^®^  became  bankrupt.     Who  would  sue  ?]     The  *trans- 

-'  feree,  in  the  name  of  the  bankrupt,  for  the  first  year's  payment 

(a)  12  East,  661. 

(fr)  In  Exeh.  Ch.,  afflrming  the  jadgmeiit  of  K.  B.,  in  OnrrmUio  •.  Born,  i  B.  A  Ad.  3S2  (IL 
C.  L.  B.  roL  24). 
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which  was  the  personal  estate  of  the  transferee ;  the  assignees  of  the 
bankrupt  for  the  subsequent  payments,  which,  being  personal  estate 
of  the  bankrupt,  passed  to  his  assignees.  Though  the  two  causes  of 
action  arise  from  the  same  contract,  they  are  quite  distinct.  They 
might  be  sued  for  in  separate  actions ;  the  statute  of  limitations  would 
bar  them  at  different  times ;  they  are  in  every  sense  severable.  The 
estate  can  have  no  benefit  from  the  performance  of  the  subject-matter 
of  the  present  action ;  and  under  the  words  <<  personal  estate"  there  pass 
only  those  contracts  the  performance  of  which  would  be  beneficial  to 
the  bankrupt's  estate ;  Beckham  v.  Drake,  2  H.  L.  Ga.  579.(a)  There 
are  no  authorities  to  show  that  a  beneficial  interest  to  the  bankrupt's 
estate,  in  something  collateral  to  the  cause  of  action,  necessarily  passes 
it  to  the  assignees.  The  first  case  on  the  subject  is  Scott  v.  Surman, 
Willes,  400,  402.  There  Willbs,  C.  J.,  says:  "My  notion  is  that 
assignees  under  a  commission  of  bankruptcy  are  not  to  be  considered 
as  general  assignees  of  all  real  and  personal  estate  of  which  the  bank- 
rupt was  seised  and  possessed,  as  heirs  and  executors  are  of  the  estates 
of  their  ancestors  and  testators ;  but  that  nothing  vests  in  these 
assignees  even  at  law  but  such  real  and  personal  estate  of  the  bank- 
rupt in  which  he  had  the  equitable  as  well  as  the  legal  interest,  and 
which  is  to  be  applied  for  the  payment  of  the  bankrupt's  debts."  But 
nothing  is  said  there  about  the  effect  of  a  scintilla  of  interest.  That 
♦was  first  said  by  Lord  Alvanlby  in  Carpenter  v.  Marnell,  8  B.  &  r^ooc 
P.  40.  He  says :  « If  indeed  they  had  possessed  the  most  remote  ^ 
possibility  of  interest,  or  if  they  could  state  anything  from  which  a 
benefit  to  the  creditors  would  result,  I  should  hold  that  the  action 
might  be  maintained."  But  that  was  a  mere  dictum:  it  is  nothing 
but  vehement  declamation.  [Jbrvis,  C.  J. — The  doctrine  may  have 
begun  in  vehemence ;  but  it  has  been  followed  up  calmly.  It  was,  I 
think,  taken  for  granted  in  D'Arnay  v.  Ghesneau,  18  M.  k  W.  796,t 
and  in  Beckham  v.  Drake.  Parkb,  B. — The  foundation  of  the  doctrine 
is  in  Scott  v«  Surman.  It  perhaps  does  not  necessarily  follow  from 
his  language  that  Willbs,  G.  J.,  thought  that,  if  there  was  any  bene- 
ficial interest  in  the  bankrupt,  the  whole  legal  interest  must  pass  to 
his  assignees ;  but  it  looks  very  like  it.  And  the  proposition  has 
repeatedly  been  recognised  since.  But  the  point  which  you  have 
raised,  whether  the  test  is  a  beneficial  interest  in  the  contract  out  of 
which  a  vested  cause  of  action  arises,  or  a  beneficial  interest  in  the 
vested  cause  of  action  itself,  is  well  worth  consideration.] 

The  plea  of  set-off  cannot  be  maintained.     [The  Court  intimated  that 
it  was  unnecessary  for  him  to  argue  this  point.] 

James  Wilde  (in  the  absence  of  Bramwelt)  was  heard  in  reply. 

Cur.  adv.  vuU. 

(a)  Affirming  the  judgment  of  Bxoh.  Ch.  in  Drake  «.  Beckham,  11  M.  A  W.  815,t  whiab 
NTOTied  the  judgment  of  Bxoh.  in  Beckham  e.  Drake,  8  M.  A  W.  846.t 
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Jbryis,  0.  J.,  on  a  Babsequent  day  in  this  term  (May  5th),  delivered 
judgment. 
*ftRfiT       *^*  ^^^  ^^  opinion  that  the  judgment  of  the  Ceurt  of  Queen's 
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Bench  in  this  case  should  be  affirmed.     The  question  of  set-off 


was  disposed  of  during  the  argument.  The  other  question  arises  thus. 
There  is  a  policy  of  insurance  made  with  the  plaintiff  on  goods,  from 
the  Havannah  to  a  market  in  Europe,  at  60s.  per  cent,  premium,  to 
return  28«.  9d.  per  cent,  if  the  risk  ended  in  the  United  Elingdom,  and 
less  if  at  other  places  in  the  north  of  Europe.  The  plaintiff  sold  the 
goods,  whilst  at  sea,  and  transferred  the  policy  and  the  right  and  inte- 
rest of  the  plaintiff  to  recover  for  the  loss  of  the  goods  to  Messrs 
Fuidge,  and  delivered  the  policy  to  them.  An  average  loss  on  the  goods 
happened;  the  cargo  was  delivered;  and  the  risk  thereon  ended  in 
England:  the  plaintiff  thereupon  became  entitled  by  virtue  of  the  sti- 
pulation in  the  policy  to  a  return  of  premium.  He  then  l>ecame  bank 
rupt ;  and  the  question  is  whether  he  can  sue,  after  his  bankruptcy,  in 
his  own  name  for  the  average  loss. 

It  is  contended  for  the  defendant  that  he  cannot,  because  the  right 
to  sue  for  a  return  of  premium  is  transferred  to  the  assignees  (as  it 
unquestionably  is),  and  that  right  arises  out  of  the  contract  in  the  policy 
itself,  and  is  distinguishable  on  that  ground  from  a  claim  of  return  of 
premium  for  short  interest,  or  where  the  policy  is  void ;  and  there  is 
certainly  that  difference.  Then  it  is  contended  that,  both  causes  of 
action  arising  out  of  the  same  contract,  the  assignees  have  a  direct 
interest  for  the  benefit  of  the  estate  in  the  contract  itself;  and  that  the 
whole  contract,  with  the  existing  causes  of  action  upon  it,  is  transferred 
to  the  assignees ;  or,  at  all  events,  that  the  bankrupt  alone  cannot  sue 
for  the  breach  of  part  of  it,  the  non-payment  of  the  average  loss.  We 
*RAT\  *^^^^^  ^^^^  reasoning  is  incorrect.  If  there  had  been  a  contract 
^  on  which  one  action  only  could  have  been  brought  for  both  causes 
of  action,  as,  for  instance,  if  it  had  been  a  bond  or  an  agreement  with 
a  penalty  to  secure  the  payment  of  the  average  loss  and  the  return  of 
premium,  the  argument  ^ould  have  been  well  founded.  This  point  was 
decided  in  the  House  of  Lords  in  the  case  of  Beckham  v.  Drake,  2  H. 
L.  Ga.  579.  As  the  penalty  could  not  be  divided,  and  the  bankrupt 
had  an  interest  in  the  penalty  to  secure  that,  which  was  a  part  of  the 
bankrupt's  personal  estate  and  consequently  passed  to  the  assignees,  the 
bankrupt  could  not  sue  for  it,  certainly  not  alone ;  and  there  would  be 
a  good  answer  to  an  action  by  him.  But  this  is  a  case  in  which  there 
are  two  separate  causes  of  action,  totally  distinct  from  each  other, 
though  arising  upon  the  same  instrument ;  and  an  action  may  be  brought 
on  each  of  them.  It  is  similar,  as  my  brother  Williams  observed,  to 
a  case  where  there  is  a  covenant  to  pay  an  annuity,  or  a  certain  sum 
every  year.  A  separate  action  may  be  brought  for  each  year's  annuity 
in  arrear.     There  is  no  objection  in  point  of  law  to  tkese  several  actionsi 
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though  the  Court  may,  in  the  exercise  of  its  equitable  jurisdiction,  con- 
solidate the  actions  in  order  to  prevent  vexatious  expense.  The  first 
cause  of  action,  in  this  case  was  for  average  loss:  in  that  action  the 
bankrupt  had  not  the  least  beneficial  interest ;  therefore  no  part  of  that 
cause  of  action  passed  to  the  assignees ;  and  there  is  no  reason  what- 
ever to  prevent  the  bankrupt  suing  as  a  trustee  for  his  vendees  to  reco- 
ver all  that  can  be  recovered. 

♦Pollock,  C.  B. — ^I  perfectly  concur  in  the  judgment  just  r*ooo 
^ven,  and  in  the  reasons :  but  I  wish  it  to  be  understood  that,  ^ 
speaking  for  myself  only,  I  should  have  been  by  no  means  prepared  to 
accede  to  the  judgment  if  it  had  been  thought  necessary  to  act  on  the 
position  that,  where  the  trader  assigns  the  benefit  of  an  entire  contract, 
his  transferee  shall  nqt  be  entitled  to  sue  in  his  name  as  trustee  after 
bankruptcy,  if  at  the  time  of  the  bankruptcy  there  remained  in  the 
trader  the  smallest  possibility  of  beneficial  interest.  In  Beckham  v. 
Drake  the  question  was  between  the  assignees  of  the  trader,  and  the 
trader  himself  suing  for  his  own  benefit.  I  am  not  prepared  to  hold 
that  the  right  of  a  third  party  to  sue  in  the  trader's  name  shall  be  de* 
feated  by  the  smallest  possibility  of  interest  remaining  in  the  trader. 

Judgment  affirmed. 


The  remaining  cases  of  Easter  Term  will  be  found  in  vol.  n. 
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January  11, 1853. 

Whibsas  the  practice  of  the  Courts  of  Queen's  Bench,  Common  Pleas,  and  Ex- 
chequer, in  ciTil  actions,  in  respect  of  whidi  the  said  Courts  possess  a  common 
jurisdiction,  has  been  to  a  great  extent  superseded  or  altered  by  the  Common  Law 
Procedure  Act,  1852,  and  it  is  expedient  that  the  written  rules  of  practice  of  the  said 
Courts  should  be  consolidated  and  rendcj^  uniform :  It  is  ordered,  that  all  existing 
written  rules  of  practice  in  any  of  the  said  Courts  in  regard  to  such  civil  actions, 
saye  and  except  as  regards  any  step  or  proceeding  heretofore  taken,  shall  be  and  the 
same  are  hereby  annulled,  and  that  the  practice  to  be  obsenred  in  the  said  Courts 
with  respect  to  the  matters  hereafter  mentioned  shall  be  as  follows ;  that  is  to  say. 

Writ  of  Sitmmons. 

1.  When  a  writ  of  summons  is  endorsed  in  the  special  form  mentioned  in  sec.  27 
of  the  Common  Law  Procedure  Act,  1852,  the  following  are  the  amounts  which  may 
be  endorsed  by  the  pluntiff's  attorney  or  agent  upon  the  writ  for  costs ;  and  to 
include  mileage : 

In  actions  above  20L  ^    ^    j 

In  town  causes -.        3    8    0 

In  country  or  agency  oases  (including  mileage)         .        .        4    0    0 

In  actions  under  20Z. 

In  town  causes 2  14    0 

Xn  country  pr  agency  cases  (including  mileage)         .        .        3    2    0 

Where  the  plaintiff's  attorney,  at  the  time  of  issuing  the  writs,  claims  more  than 
the  sums  fixed  as  above,  the  endorsement  on  the  writ  of  summons  in  respect  of  costs 
shall  be  as  follows :  "  Such  sum  as  shall  be  allowed  on  taxation  for  costs."  And  in 
^...^  case  l&e  plaintiff  shall  be  found  not  entitled  to  more  costs  than  such  fixed 
-I  *8um8,  or  if  more  than  <me-eixth  shall  be  disallowed,  the  plaintiff's  attorney 
shall  pay  the  costs  of  taxation.  So  if  the  attorney  has  endorsed  on  the  writ  one  of 
the  fixed  sums  for  the  costs  of  judgment,  and  claims  more  costs  on  signing  judgment^ 
and  on  taxation  shall  be  found  not  entitled  to  more  than  such  sum,  or  if  more  than 
one-sixth  be  taken  off  on  taxation,  the  plaintiff's  attorney  shall  in  like  manner  pay 
the  costs  of  taxation. 

Apfearakcs. 

2.  If  two  or  more  defendants  in  the  same  action  shall  appear  by  the  same  attorney 
and  at  the  same  time,  the  names  of  all  the  defendants  so  appearing  shall  be  inserted 
in  one  appearance. 

Attornbt  and  Guardian. 

3.  An  attorney  not  entering  an  appearance  in  pursuance  of  his  undertaking  shall 
be  liable  to  an  attachment. 

4.  No  attorney  shall  be  changed  without  the  order  of  a  Judge. 

5.  A  special  admission  of  prochein  amy  or  guardian,  to  prosecute  or  defend  for  an 
infant,  shall  not  be  deemed  an  authority  to  prosecute  or  defend  in  any  but  the  par^ 
ticular  action  or  actions  specified. 
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JOINDEB  OF  PaRTIXS. 

0.  Whenever  a  plaintiff  shall  amend  the  writ  after  notice  by  the  defendant,  or  a 
plea  in  abatement  of  a  non-joinder  by  Tirtue  of  the  Common  Law  Procedure  Act, 
1852,  sect.  36,  he  shall  file  a  consent  in  writing  of  the  party  or  parties  whose  name  or 
names  are  to  be  added,  together  with  an  affidavit  of  the  handwriting,  and  give  notice 
thereof  to  the  defendant,  unless  the  filing  of  such  consent  be  dispensed  with  by  order 
of  the  Court  or  a  Judge. 

Pliadinqs* 

7.  No  side  bar  rule  for  time  to  declare  shall  be  granted 

8.  The  defendant  shall  not  be  at  liberty  to  waive  his  plea,  or  enter  a  relictft  verifi- 
catione  after  a  demurrer,  without  leave  of  the  Court  or  a  Judge,  unless  by  consent 
of  the  plaintiff  or  his  attorney. 

sf.  In  case  the  time  for  pleading  to  any  deolaration  or  for  answering  any  pleadings 
ihall  not  have  expired  before  the  10th  day  of  August  in  any  year,  the  party  called 
upon  to  plead,  reply,  &c.,  shall  have  the  same  number  of  days  for  that  purpose  after 
the  24th  day  of  October  as  if  the  declaration  or  preceding  pleading  had  been  delivered 
or  filed  on  the  24th  of  October. 

10.  Where  a  defendant  shall  plead  a  plea  of  judgment  recovered,  he  shall,  in  the 
margin  of  such  plea,  state  the  date  of  such  judgment,  and  if  such  judgment  shall  be 
in  a  Court  of  record,  the  number  *of  the  roll  on  which  such  proceedings  are  p^. 
entered,  if  any;  and,  in  default  of  his  so  doing,  the  plaintiff  shall  be  at  liberty  ^  ^^ 
to  sign  judgment  as  for  want  of  a  plea ;  and  in  case  the  same  be  falsely  stated  by 
the  defendant,  the  plaintiff,  on  producing  a  certificate  from  the  proper  officer  or  person 
having  the  custody  of  the  records  or  proceedings  of  the  court  where  such  judgment 
is  alleged  to  have  been  recovered,  that  there  is  no  such  record  or  entry  of  a  judgment 
as  therein  stated,  shall  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea. 

Patkbnt  of  Monbt  into  Court. 

11.  No  affidavit  shall  be  necessary  to  verify  the  plaintiff's  signature  to  the  vrritten 
authority  to  his  attorney  to  take  money  out  of  Court,  unless  specially  required  by 
the  Master. 

12.  When  money  is  paid  into  Court  in  respect  of  any  particular  sum  or  cause  of 
action  in  the  declaration,  and  the  plaintiff  accepts  the  same  in  satisfaction,,  the  plain- 
tiff, when  the  costs  of  the  cause  are  taxed,  shall  be  entitled  to  the  costs  of  the  cause 
in  respect  of  that  part  of  his  claim  so  satisfied,  up  to  the  time  the  money  is  so  paid 
in  and  taken  out,  whatever  may  be  the  result  of  any  issue  or  issues  in  respect  of  other 
causes,  of  action,  and  if  the  defendant  succeeds  in  defeating  the  residue  of  the  claim, 
he  will  be  entitled  to  the  costs  of  the  cause  in  respect  of  such  defence,  commencing 
at  "  Instructions  for  Plea,"  but  not  before. 

13.  Where  money  is  paid  into  Court  in  several  actions  which  are  consolidated^ 
and  the  plaintiff,  without  taxing  costs,  proceeds  to  trial  on  one  and  faib,  he  shall  be 
entitied  to  costs  on  the  others  up  to  the  time  of  paying  money  into  Court 

Dexurrxr. 

14.  The  party  demurring  may  give  a  notice  to  the  opposite  party  to  join  in  demur- 
rer in  four  days,  which  notice  may  be  delivered  separately  or  endorsed  on  the  de- 
murrer, otherwise  judgment. 

15.  No  motion  or  rule  for  a  concilium  shall  be  required ;  but  demurrers,  as  well  as 
all  special  cases,  special  verdicts,  and  appeals  from  county  courts,  shall  be  set  dovm 
for  argument  in  the  special  paper  at  the  request  of  either  party,  four  clear  days  before 
the  day  on  which  the  same  are  to  be  argued,  and  notice  thereof  shall  be  given  forth- 
with by  such  party  to  the  opposite  party. 

16.  Four  clear  days  before  the  day  appointed  for  argument  the  plaintiff  shall 
deliver  copies  of  the  demurrer-book,  special  case,  special  verdict,  or  appeal  cases, 

VOL.  I. — 69  2z2  E.  A  B. 
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with  the  points  intended  to  be  insisted  on,  to  the  Lord  Chief  Justice  of  the  Queen's 
Bench  or  Common  Pleas,  or  Lord  Chief  Baron,  as  the  case  may  be,  and  the  senior 
:^  1  Puisne  Judge  of  the  Court  in  which  the  action  is  brought ;  and  the  *defend- 
•^  ant  shall  deliyer  copies  to  the  other  two  Judges  of  the  Court  next  in  seniority; 
and  in  default  thereof  by  either  party,  the  other  party  may  on  the  day  following 
deliver  such  copies  as  ought  to  have  been  so  delivered  by  the  party  making  default ; 
and  the  party  making  default  shall  not  be  heard  until  he  shall  have  paid  for  such 
copies,  or  deposited  with  the  Master  a  sufficient  sum  to  pay  for  such  copies.  Tf  the 
statement  of  the  points  have  not  been  exchanged  between  the  parties,  each  party 
shall,  in  addition  to  the  two  copies  left  by  him,  deljiver  also  his  statement  of  the 
points  to  the  other  two  Judges,  either  by  marking  the  same  in  the  margin  of  the 
books  delivered,  or  on  separate  papers. 

17.  When  there  shall  be  a  demurrer  to  part  only  pf  the  declaration' or  otner  subse- 
quent pleadings,  those  parts  only  of  the  declarations  and  pleadings  to  which  such 
demurrer  relates  shall  be  copied  into  the  demurrer  books ;  and  if  any  other  parts 
shall  be  copied,  the  Master  shall  not  allow  the  costs  thereof  on  taxation,  either  as 
between  party  and  party,  or  as  between  attorney  and  client. 

Yenui,  .Chanob  of. 

18.  No  venue  shall  be  changed  without  a  special  order  of  the  Court  or  a  Judge, 
unless  by  consent  of  the  parties. 

Particulars  of  Demand  or  Sxt-off. 

19.  With  every  declaration  (unless  the  writ  has  been  specially  endorsed  under  the 
provisions  contained  in  the  25th  section  of  the  Common  Law  Procedure  Act,  1852), 
delivered  or  filed,  containing  causes  of  action  such  as  those  set  forth  in  Schedule  B 
of  that  Act,  and  numbered  from  1  to  14  inclusive,  or  of  a  like  nature,  the  plaintiff 
shall  deliver  or  file  full  particulars  of  his  demand  under  such  claim,  where  such  par- 
ticulars can  be  comprised  within  three  folios ;  and  where  the  same  cannot  be  com- 
prised within  three  folios,  he  shall  deliver  or  file  such  a  statement  of  the  nature  of 
his  claim,  and  the  amount  of  the  sum  or  balance  which  he  claims  to  be  due,  as  may 
be  comprised  within  that  number  of  folios ;  and  with  every  plea  of  set-off  containing 
claims  of  a  similar  nature  as  those  in  respect  of  which  a  plaintiff  b  required  to 
deliver  or  file  particulars,  the  defendant  shall  in  like  manner  deliver  particulars  of 
his  set-off.  And  to  secure  the  delivery  or  filing  of  particulars  in  all  such  cases,  it  is 
ordered,  that  if  any  such  declaration  shall  be  delivered  or  filed,  or  any  plea  of  set- 
off delivered,  without  such  particulars  or  such  statement  as  aforesaid,  and  a  Judge 
shall  afterwards  order  a  delivery  of  particulars,  the  plaintiff  or  defendant,  as  the 
case  may  be,  shall  not  be  allowed  any  costs  in  respect  of  any  summons  for  the  pur- 
pose of  obtaining  such  order,  or  of  the  particulars  he  may  afterwards  deliver ;  and  a 
«  *i    ^opy  ^^  ^^^  particulars  of  the  demand  and  set-off  shall  be  annexed  by  the 

^^-1  ^plaintiff's  attorney  to  every  record  at  the  time  it  is  entered  with  the  proper 
officer. 

20.  A  summons  for  particulars,  and  order  thereon,  may  be  obtained  by  a  defendant 
before  appearance,  and  may  be  made,  if  -the  Judge  think  fit,  without  the  production 
of  any  affidavit. 

21.  A  defendant  shall  be  allowed  the  same  time  for  pleading  after  the  delivery  >f 
particulars  under  a  Judge's  order  which  he  had  at  the  return  of  the  summons,  unl«*«A 
otherwise  provided  for  in  such  order. 

Security  for  Costs. 

22.  An  application  to  compel  the  plaintiff  to  give  security  for  coste  must,  in  ordi- 
nary cases,  be  made  before  issue  joined. 

Discontinuance. 

23.  To  entitle  a  plaintiff  to  discontinue  after  plea  pleaded,  it  shall  not  be  necessary 
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ti)  obtain  the  defendant's  consent,  but  the  rule  shall  contain  an  undertaking  on  the 
part  of  the  plaintiff  to  pay  the  costs,  and  a  consent  that  if  they  are  not  paid  within 
four  days  after  taxation  defendant  shall  be  at  liberty  to  sign  judgment  of  non  pros. 

Stating  Procesdings. 

24.  In  any  action  against  an  acceptor  of  a  bill  of  exchange,  or  the  maker  of  a  pro- 
missory note,  the  defendant  shall  be  at  liberty  to  stay  proceedings,  on  payment  of 
the  debt  and  costs  in  that  action  only. 

Cognotit;  Warrant  of  Attornxt;  Judos's  Order  for  Judgment. 

25.  No  judgment  shall  be  signed  upon  any  cognovit  or  any  warrant  of  attorney 
without  such  cognovit  or  warrant  being  delivered  to  and  filed  by  the  Master,  who 
is  hereby  ordered  to  file  the  same  in  the  order  in  which  it  is  received. 

26.  Leave  to  enter  up  judgment  on  a  warrant  of  attorney  above  one  and  under  ten 
years  old,  is  to  be  obtained  by  order  of  a  Judge  made  ex  parte,  and  if  ten  years  old 
or  more,  upon  a  summons  to  show  cause. 

27.  Every  attorney  or  other  person  who  shall  prepare  any  warrant  of  attorney  to 
confess  judgment  which  is  to  be  subject  to  any  defeasance  shall  cause  such  defeasance 
to  be  written  on  the  same  paper  or  parchment  on  which  the  warrant  is  written,  or 
cause  a  memorandum  in  writing  to  be  made  on  such  warrant,  containing  th^  sub- 
stance and  effect  of  such  defeasance. 

*28.  The  costs  of  filing  a  judge's  order  for  judgment  against  a  trader  de-  p^  .. 
fendant,  under  the  Bankruot  Adt,  shall  not  be  allowed  unless  specially  ordered  *-  ^^ 
by  the  Judge. 

Evidence;  Admission  and  Inspection  of  Documents;   Subp<ena  to  Produce 

Records;  Depositions  on  Interrogatories. 
29.  The  form  of  notice  to  admit  documents  referred  to  in  the  Common  Law  Pro- 
cedure Act,  1852,  section  117,  may  be  as  follows : — 
IntheQ.B.^ 

C.  P.  t  A.  B.  V.  C.  D. 
or  Exchequer,  j 

Take  notice,  that  ^^\jy  ^°^  .  [  »n  this  cause  proposes  to  adduce  in  evi- 
dence the  several  documents  hereunder  specified,  and  that  the  same  may  be  inspected 
by  the  |  ^iJ!^^^^  ]  ^w  attorney  or  agent,  at  ,  on  ,  between  the 

hours  of  ;  »°<1  **>«  {  ^fnt^ff'**  }  »•  ^^^^7  required,  within  48  hours 

from  the  last-mentioned  hour,  to  admit  that  such  of  the  said  documents  as  are  speci- 
fied to  be  originals  were  respectively  written,  signed,  or  executed,  as  they  purport 
respectively  to  have  been ;  that  such  as  are  specified  as  copies  are  true  copies ;  and 
such  documents  as  are  stated  to  have  been  served,  sent,  or  delivered,  were  so  served, 
sent,  or  delivered  respectively ;  saving  all  just  exceptions  to  the  admissibility  of  all 
such  documents  as  evidence  in  this  cause  Dated,  &o. 
To  E.  F.,  Attorney  G.  H.,  Attorney 

o,  ["J^nn  for{^l-^tr  }  .  [»"^««"*"]  ^-{StdL.  } 

[Here  describe  the  doeumenU,  the  manner  of  doing  which  ma^  he  as  foUo7os  :1 


?U1 
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*viii] 


♦ORIGINALS. 


DMcrfptkm  of  the  Doeomenta. 


Deed  of  Oovenuit  between  A.  B.  and  C.  D.,  first  part ;  and ) 

E.  F.,  2dpart j 

Indenture  or  Lease  from  A.  B.  to  C.  D. 

Indenture  of  Release  between  A.  B.,  G.  D.,  Ist  part,  &c. 

Letter,  Defendant  to  Plaintiff 

Policy  of  Insurance  on  Goods  by  ship  Isabella  on  yoyage 

from  Oporto  to  London 

Memorandum  of  Agreement  between  C.  D.,  Captain  of  said 

ship,  and  S.  F 

Bill  of  Exchange  for  1002.  at  three  months,  drawn  by  A.  B. 

on  and  accepted  by  C.  D.,  endorsed  by  E.  F.  and  G.  H. 


Ist  January,  1848. 

Ist  February,  1848 
2d  February,  1848. 
Ist  March,  1848. 

ad  December,  1847. 
Ist  January,  1848. 
1st  May,  1849. 


COPIES. 


PoicilDtlon  of  DooQflMnti. 


Register  of  Baptism  of  A.  B.  in  ) 
tiie  Parish  of  X.  -      J 

Letter—Plaintiff  to  Defendant 

Notice  to  produce  papers. 

Record  of  a  judgment  of  the] 
Court  of  Queen's  Bench  in  an  > 
action,  J.  S. «.  J.  N.  j 

Letters  patent  of  King  Charles ) 
II.  in  the  Rolls  chapel.  j 


Ist  January,  1808. 
Ist  February,  1848. 

Ist  March,  1848. 

Trinity  Term, 
10th  Vict 

1st  January,  1680. 


OrigliiftI  or  Doplicmte,  Mrfad,  nnt 
or  ddiTored,  when,  how,  ud  hj 
whom 


f  Sent  by  General  Post,  2d 
I     February,  1848. 

( Seryed  2d  March,  1848, 
•<  on  defendant's  attor 
[     ney,  by  E.  P.,  of . 


30.  In  all  oases  of  t^ala,  writs  of  inquiry,  or  inquisitions  of  any  kind,  either  partj 
may  call  on  the' other  party,  by  notice,  to  admit  documents  in  the  manner  proTided 
by  and  subject  to  the  provisions  of  the  Common  Law  Procedure  Act,  1852 ;  and  in 
^.  -.    case  of  the  refusal  *or  neglect  to  admit  after  such  notice  given,  the  costs  of 

-I  proving  the  document  shall  be  paid  by  the  party  so  neglecting  or  refusing, 
whatever  the  result  of  the  cause  may  be,  unless  at  the  trial  or  inquisition  the  Judge 
or  presiding  officer  shall  certify  that  the  refusal  to  admit  was  reasonable ;  and  no 
costs  of  proving  any  document  shall  be  allowed  unless  such  notice  be  given,  except 
in  cases  where  the  omission  to  give  the  notice  is,  in  the  opinion  of  the  master,  a  saving 
of  expense. 

31.  An  order  upon  the  lord  of  a  manor,  to  allow  the  usual  limited  inspection  of  the 
Court  rolls,  on  the  application  of  a  copyhold  tenant,  may  be  absolute  in  the  first  in 
stance,  upon  an  affidavit  that  the  copyhold  tenant  has  apnlied  for  and  been  refused 
inspection. 

32.  Xo  subpoena  for  the  production  of  an  original  record  shall  be  issued  unless  s 
rule  of  Court  or  the  order  of  a  Judge  shall  be  produced  to  the  officer  issuing  the 
same,  and  filed  with  him,  and  unless  the  writ  shall  be  made  oonf  armable  to  the  de- 
scription of  the  document  mentioned  in  such  rule  or  order.. 
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33.  All  depositions  of  wiinoMee  taken  under  the  order  of  a  Judge,  rule  of  Court, 
or  writ  of  oommiseion,  ihall  be  returned  to  and  filed  in  the  office  of  the  Masters  of 
the  Court  in  which  the  action  or  proceeding  is  pending. 

Trial,  Notice  of  Trial,  and  Inquiry. 

34.  Notice  of  trial  or  inquiry,  and  of  continuance  of  trial  or  inquiry,  shall  be  gi^en 
in  town ;  but  countermand'of  notice  of  trial  or  inquiry  may  be  given  either  in  town 
or  country,  unless  otherwise  ordered  by  the  Court  or  a  Judge 

35.  The  expression  **  Short  notice  of  trial,''  or  "  Short  notice  of  inquiry,"  shall  in 
all  cases  be  taken  to  mean  four  days. 

36.  Notice  of  trial  or  inquiry  may  be  continued  to  any  sitting  in  or  after  term,  on 
giving  a  notice  of  continuance  four  days  before  the  time  mentioned  in  the  notice  of 
trial  or  inquiry,  unless  short  notice  of  trial  or  inquiry  has  been  given,  in  which  cases 
two  days  previous  notice  shall  be  sufficient,  unless  otherwise  ordered  by  the  court,  or 
a  Judge,  or  by  consent 

37.  Countermand  of  notice  of  inquiry  shall  be  given  four  days  before  the  day  of 
inquiry  mentioned  in  the  notice^  unless  short  notice  of  inquiry  has  been  given,  and 
then  two  days  before  such  day,  unless  otherwise  ordered  hj  the  Court,  or  a  Judge,  or 
by  consent. 

38.  On  a  replication  or  other  pleading  denying  the  existence  of  a  record  pleaded 
by  the  defendant,  a  rule  for  the  defendant  to  produce  the  record  shall  not  be  necessary 
or  used,  and  instead  thereof  a  four  days'  notice  shall  be  substituted,  requiring  the 
defendant  to  produce  the  record,  otherwise  judgment. 

*39.  The  costs  of  the  day  for  not  proceeding  to  trial  or  to  execute  a  writ  of   p^ 
inquiry  may  be  obtained  by  a  side  bar  rule,  on  the  usual  affidavit.  L 

40.  In  all  cases  where  the  plaintiff's  pleading  is  in  denial  of  the  pleading  of  the 
defendant,  without  joining  issue,  the  plaintiff's  attorney  may  give  notice  of  trial  at 
the  time  of  delivering  his  replication  or  other  subsequent  pleading ;  and  in  case  issue 
shall  afterwards  be  joined,  such  notice  shall  be  available ;  but  if  issue  be  not  joined 
on  such  replication,  or  other  subsequent  pleading,  and  the  plaintiff  shall  sign  judg- 
ment for  want  thereof,  and  forthwith  give  notice  of  executing  a  writ  of  inquiry,  such 
notice  shall  operate  from  the  time  that  notice  of  trial  was  given  as  aforesaid ;  and 
in  all  cases  where  the  defendant  demurs  to  the  plaintiff's  declaration,  replication,  or 
other  subsequent  pleading,  the  defendant's  attorney,  or  the  defendant,  if  be  plead  in 
person,  shall  be  obliged  to  accept  notice  of  executing  a  writ  of  inquiry  on  the  back 
of  the  joinder  in  demurrer;  and  in  case  the  defendant  pleads  a  plea  in  baroi 
rejoinder,  &c.,  to  which  the  plaintiff  demurs,  the  defendant's  attorney,  or  the  defend- 
ant, if  he  plead  in  person,  shall  be  obliged  to  accept  notice  of  executing  a  writ  of 
inquiry  on  the  back  of  such  demurver. 

41.  Notice  of  a  trial  at  bar  shall  be  given  to  the  Masters  of  the  Court  before  giving 
notice  of  trial  to  the  party. 

42.  No  trial  by  proviso  shall  be  allowed  in  the  same  term  in  which  the  default  of 
the  plaintiff  has  been  made,  and  no  rule  for  a  trial  by  proviso  shall  be  necessary. 

43.  All  causes  to  be  entered  for  trial  in  London  and  Middlesex  shall  be  entered  as 
follows :  that  is  to  say,  if  notice  of  trial  shall  be  given  for  any  sitting  within  term, 
two  days  before  the  day  of  sitting ;  and  if  for  a  sitting  after  term,  before  eight 
o'clock,  p.  X.,  of  the  day  before  the  first  day  of  such  sitting,  and  if  the  same  shall 
not  be  so  entered  for  such  sittings  respectively,  a  ne  recipiatur  may  be  entered. 

JuRT  AND  View. 

44.  No  rule  for  a  special  jury  shall  be  granted  on  behalf  of  any  defendant  (or 
plaintiff  in  replevin),  except  on  an  affidavit,  either  stating  that  no  notice  of  trial  has 
been  given,  or  if  it  has  been  given,  then  stating  the  day  for  which  such  notice  has 
been  given ;  and  in  the  latter  case,  no  such  rule  is  to  be  gr  rated  unless  such  applica- 
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tion  is  made  for  it  more  than  six  days  before  that  day ;  provided  that  a  judge  maj, 
on  summons,  order  a  role  for  a  special  jury  to  be  drawn  up  at  any  time. 

45.  No  cause  shall  be  tried  by  a  special  jury  in  Middlesex  or  London,  unless  the 
rule  for  such  special  jury  be  served,  and  the  cause  marked  in  the  Associate's  book  aa 
^  —^    a  special  jury  cause,  on  or  before  *the  day  preceding  the  day  appointed  in 

J    Middlesex  and  London  respectively  for  the  trial  of  special  juries. 

46.  There  shall  be  no  rule  for  the  sheriff  to  return  a  good  jury  upon  a  writ  of 
inquiry,  but  an  order  shall  be  made  by  a  judge  upon  summons  for  that  purpose. 

47.  Sheriffs,  other  than  the  sheriffs  of  London  and  Middlesex,  shall,  seven  days 
before  the  commission  day,  make  and  keep  at  their  offices,  for  inspection,  a  priuted 
copy  of  the  panel  of  the  special  jurymen  to  try  the  special  jury  causes  at  the  assises, 
as  directed  by  the  Common  Law  Procedure  Act,  1S52 ;  but  such  special  jury  need 
not  be  summoned,  except  notice  be  {pven  as  provided  for  by  the  112th  section  of  the 
said  Act. 

48.  The  rule  for  a  view  may  in  all  cases  be  drawn  up  by  the  officer  of  the  Court, 
on  the  application  of  the  party,  vrithout  a  motion  for  that  purpose. 

49.  Upon  any  application  for  a  view,  there  shall  be  an  affidavit,  stating  the  place 
at  which  the  view  is  to  be  made,  and  the  distance  thereof  from  the  office  of  the  under 
sheriff,  and  the  sum  to  be  deposited  in  the  hand  of  the  under  sheriff  shall  be  101.  in 
case  of  a  common  jury,  and  162.  in  case  of  a  special  jury,  if  such  distance  do  Dot 
exceed  5  miles,  and  151,  in  case  of  a  common  jury,  and  21/.  in  case  of  a  special  joiy, 
if  it  be  above  5  miles.  And  if  such  sum  shall  be  more  than  sufficient  to  pay  the 
expenses  of  the  view,  the  surplus  shall  forthwith  be  returned  to  the  attorney  of  the 
party  who  obtained  the  view ;  and  if  such  sum  shall  not  be  sufficient  to  pay  such 
expenses,  the  deficiency  shall  forthwith  be  paid  by  such  attorney  to  the  under  sheriff. 
And  the  under  sheriff  shall  pay  and  account  for  the  money  so  deposited  according  to 
the  scale  following :  (that  is  to  sav  ^ 

£   9.  d. 
For  travelling  expenses  io  the  under  sheriff,  showers  and  jurymen,  expenses 

actually  paid,  if  reasonable. 
Fee  to  the  under  sheriff,  when  the  distance  does  not  exceed  five  miles  from 

his  office .110 

Where  such  distance  exceeds  five  miles 2    2   0 

And  in  cas^  he  shall  be  necessarily  absent  more  than  one  day,  then  for  each 

day  after  the  first  a  further  fee  of     .        . 110 

Fee  to  each  of  the  showers  the  same  as  the  under  sheriff,  calculating  the 

distance  from  their  respective  places  of  abode. 

Fee  to  each  common  juryman,  per  diem 5    0 

For  each  special  jurjrman,  per  diem 110 

Allowance  for  refreshment  to  the  under  sheriff,  showers,  and  jurymeOt 

whether  common  or  special,  each,  per  diem 5    0 

^  ..-^  *To  the  bailiff  for  summoning  each  juryman,  whose  residence  is  not 

J      more  than  five  miles  distant  from  the  office  of  the  under  sheriff    .        2   6 
And  to  each  whose  residence  does  exceed  five  miles  of  such  distance  .        5    0 

New  Trials;  Motions  in  Arrest  of  Judgment,  and  Judgment  Non  Obstanii 

Veredicto. 

50.  No  motion  for  a  new  trial,  or  to  enter  verdict  or  nonsuit,  motion  in  arrest  of 
judgment,  or  for  judgment  non  obstante  veredicto,  shall  be  allowed  after  the  expirsr 
tion  of  four  days  from  the  day  of  trial,  nor  in  any  case  after  the  expiration  of  the 
Term,  if  the  cause  be  tried  in  Term,  or  after  the  expiration  of  the  first  four  days 
of  the  ensuing  Term  when  the  cause  is  tried  out  of  Term,  unless  entered  in  a  list 
of  postponed  motions  by  leave  of  the  Court. 

51.  No  suitor  who  appears  in  person  shall  be  at  liberty  to  set  down  auy  motion  is 
such  list  of  postponed  motions,  without  the  express  leave  of  the  Court 
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52.  No  affidavit  shall  be  used  in  support  of  a  motion  for  a  new  trial  in  any  case, 
unless  such  affidavit  shall  have  been  made  within  the  time  limited  for  the  making 
such  motion,  without  the  special  permission  of  the  Court  for  that  purpose. 

53.  If  such  motion  as  above  mentioned  be  entered  in  such  list  of  postponed  motions, 
or  if  such  motion  be  postponed  by  leave  of  the  Court  in  the  case  of  a  cause  tried  in 
Term,  the  attorney  who  has  instructed  counsel  to  make  the  motion  shall,  give  notice 
of  it  to  the  attorney  of  the  oppoeite  party,  otherwise  judgment  signed  on  behalf  of 
the  opposite  party  shall  be  deemed  regular,  and  every  suitor  who  appears  in  person 
shall  give  a  similar  notice. 

54.  If  a  new  trial  be  granted  without  any  mention  of  costs  in  the  rule,  the  cost« 
of  the  first  trial  shall  not  be  allowed  to  the  successful  party,  though  he  succeed  on 
the  second. 

Judgment. 

55.  No  rule  for  judgment  shall  be  necessary;  and  after  the  return  of  a  writ  of 
inquiry  judgment  may  be  signed  at  the  expiration  of  four  days  from  such  return. 

56.  All  judgments,  whether  interlocutory  or  final,  shall  be  entered  of  record  of 
the  day  of  the  month  and  year,  whether  in  term  or  vacation,  when  signedi  and  shall 
not  have  relation  to  any  other  day ;  but  it  shall  be  competent  for  the  Court  or  a  Judge 
to  order  a  judgment  to  be  entered  nunc  pro  tunc. 

57.  When  a  plaintiff  or  defendant  has  obtained  a  verdict  in  Term,  or  in  case  a 
plaintiff  has  been  nonsuited  at  the  trial  in  or  out  of  Term,  judgment  may  be  signed 
and  execution  issued  thereon  in  fourteen  ^days,  unless  the  Judge  who  tries  p^  ... 
the  cause,  or  some  other  Judge,  or  the  Court,  shall  order  exe(^tibn  to  issue  '• 

at  an  earlier  or  later  period,  with  or  without  terms. 

58.  Where  issue  shall  be  joined  in  any  cause  which  is  ordered  to  be  tried  before 
the  Sheriff  or  a  Judge  of  an  inferior  Court  of  Record,  the  defendant  may  at  the  time 
when,  according  to  the  lOlst  section  of  the  Common  Law  Procedure  Act,  1852,  a 
defendant  might  give  notice  to  the  plaintiff  to  bring  on  an  issue  to  be  tried,  give 
twenty  days'  notice  to  the  plaintiff  to  bring  on  the  issue  to  be  tried  before  such 
Sheriff  or  Judge  at  the  Court  to  be  holden  next  after  the  expiration  of  such  twenty 
days ;  and  if  the  plaintiff  neglects  to  give  notice  of  trial  before  such  Sheriff  or  Judge, 
or  to  proceed  to  trial  in  pursuance  thereof,  the  defendant  may  proceed  as  provided 
for  by  the  said  101st  section. 

Costs  ;  Setting  off  Damages  ob  Costs. 

59.  One  day's  notice  of  taxing  costs,  together  with  a  copy  of  the  bill  of  costs  and 
affidavit  of  increase  (if  any),  shall  be  given  by  the  attorney  of  the  party  whose  costs 
are  to  be  taxed  to  the  other  party,  or  his  attorney,  in  all  cases  where  a  notice  to  tax 
is  necessary. 

60.  One  appointment  only  shall  be  deemed  necessary  for  proceeding  in  the  taxation 
of  costs  or  of  an  attorney's  bill. 

61.  Notice  of  taxing  costs  shall  not  be  necessary  in  any  case  where  the  defendant 
has  not  appeared  in  person,  or  by  his  attorney  or  guardian. 

62.  When  issues  in  law  and  fact  are  raised,  the  costs  of  the  several  issues  both  in 
law  and  fact  will  follow  the  finding  or  judgment,  and  if  the  party  entitled  to  the 
general  costs  of  the  cause  obtain  a  verdict  on  any  material  issue,  he  will  also  be 
entitled  to  the  general  costs  of  the  trial ;  but  if  no  material  issue  in  fact  be  found  for 
the  party  otherwise  entitled  to  the  general  costs  of  the  cause,  the  costs  of  the  trial 
shall  be  allowed  to  the  opposite  party. 

63.  No  set-off  of  damages  or  costs  between  parties  shall  be  allowed  to  the  preju- 
dice of  the  attorney's  lien  for  costs  in  the  particular  suit  against  which  the  set-off  is 
sought ;  provided  nevertheless,  that  interlocutory  costs  in  the  same  suit,  awarded  to 
the  adverse  party,  may  be  deducted. 
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Erbor. 

64.  Within  eight  days  after  toe  filing  with  the  Master  of  the  memorandum  of  eiror 
in  fact,  required  by  the  Common  Law  Procedure  Act,  1852,  the  plaintiff  in  error 
shall  assign  error ;  and  in  default,  the  defendant  in  error,  his  executors  or  adminis- 
trators, shall  be  entitled  to  sign  judgment  of  non  pros. 

65.  No  rule  to  plead  to  assignment  of  error  in  fiict,  or  any  other  pleadings  in  error, 
shall  be  necessary,  but  either  party  may  give  to  *the  opposite  party  a  notice 

»  answer  such  pleading  within  four  days,  otherwise  judgment ;  which  nodce 
may  be  delivered  separately,  or  endorsed  on  the  pleading. 

66.  Notice  of  trial,  and  all  other  proceedings  thereon,  shall  be  the  same  as  in 
issues  joined  in  an  ordinary  action. 

67.  Afler  the  suggestion  of  error  in  law,  alleged  and  denied  as  prescribed  by  the 
Common  Law  Procedure  Act,  1852,  is  entered,  either  party  may  set  down  the  case 
for  argument,  and  forthwith  give  notice  in  writing  to  the  opposite  party,  and  proceed 
to  the  argument  thereof  as  on  a  demurrer,  without  any  rule  or  motion  for  a  concilium. 

68.  Four  clear  days  before  the  day  appointed  for  argument,  the  pltdntiff  in  error 
'  shall  deliver  copies  of  the  judgment  roll  of  the  Court  below  to  the  Judges  of  the 

Queen's  Bench  on  error  from  the  Common  Pleas  or  Exchequer,  and  to  the  Judges  of 
the  Common  Pleas  on  error  from  the  Queen's  Bench ;  and  the  defendant  in  error 
shall  deliver  copies  thereof  to  the  other  Judges  of  the  Court  of  Exchequer  Chamber 
before  whom  .the  case  is  to  be  heard ;  and  in  default  by  either  party,  the  other  party 
may  on  the  following  day  deliver  such  books  as  ought  to  have  been  delivered  by  the 
party  making  default,  and  the  party  making  default  shall  not  be  heard  until  he  shall 
have  paid  for  such  cOpies,  or  deposited  with  the  Master  a  sufficient  sum  to  pay  for 
such  copies. 

69.  The  costs  of  proceedings  in  error  shall  be  taxed  and  allowed  as  coats  in  the 
cause. 

Execution. 

70.  It  shall  not  be  necessary,  before  issuing  execution  upon  any  judgment  what- 
ever, to  enter  the  proceedings  upon  any  roll. 

71.  No  writ  of  execution  shall  be  issued  till  the  judgment  paper,  po^tea,  or  inqui- 
sition, as  the  case  may  be,  has  been  seen  by  the  proper  officer,  nor  shall  any  writ  of 
execution  be  issued  without  a  praecipe  being  filed  with  the  proper  officer. 

72.  Every  writ  of  execution  shall  bear  date  on  the  day  on  which  the  same  shall  be 
issued,  and  shall  be  tested  in  the  name  of  the  Lord  Chief  Justice  or  of  the  Lord 
Chief  Baron  of  the  Court  from  which  the  same  shall  issue,  or  in  case  of  a  vacancy 
of  such  office,  then  in  the  name  of  the  senior  Puisne  Judge  of  the  said  Court,  and 
may  be  made  returnable  on  a  day  certain  in  term. 

73.  Every  writ  of  execution  shall  be  endorsed  with  the  name  and  place  of  abode 
or  office  of  business  of  the  attorney  actually  suing  out  the  same,  and  in  case  such 
attorney  shall  not  be  an  attorney  of  the  Court  in  which  the  same  is  sued  out,  then 
also  with  the  name  and  place  of  abode  or  office  of  business  of  the  attorney  of  such 
Court  in  whose  name  such  writ  shall  be  taken  out ;  and  when  the  attorney  actually 
^     ..   suing  out  any  writ  shall  sue  out  the  same  as  agent  for  an  ^attorney  in  the 

J  country,  the  name  and  place  of  abode  of  such  attorney  in  the  country  shall 
also  be  endorsed  upon  the  said  writ ;  and  in  case  no  attorney  shall  be  employed  to 
issue  the  writ,  then  it  shall  be  endorsed  with  a  memorandum  expressing  that  the 
same  has  been  sued  out  by  the  plaintiff  or  defendant  in  person,  as  the  case  may  be, 
mentioning  the  city,  town,  or  parish,  and  also  the  name  of  the  hamlet,  street,  and 
number  of  the  house  of  such  plaintiff's  or  defendant's  residence,  if  any  such  there  be. 

74.  Writs  of  capias  ad  satisfaciendum  for  the  purposes  of  outlawry  on  final  process, 
or  to  fix  bail,  must  be  made  returnable  on  a  day  certain  in  term,  and  may  be  so 
returnable  on  any  day  in  term,  and  it  shall  be  sufficient  for  either  purpose  that  there 
be  eight  days  between  the  teste  and  return. 

75.  A  writ  of  capias  ad  satisfaciendum  to  fix  bail  shall  have  eight  days  between 
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the  teste  and  retarn,  and  must,  in  London  and  Middlesex,  be  entered  four  clear  days 
in  the  publie  book  at  the  sheriff's  office. 

76.  Erery  writ  of  execution  shall  be  endorsed  with  a  direction  to  the  sheriff,  or 
other  officer  or  person  to  whom  the  writ  is  directed,  to  levy  the  money  really  due  and 
payable  and  sought  to  be  recoTered,  under  the  judgment,  stating  tiie  amount,  and 
also  to  levy  interest  thereon,  if  sought  to  be  recovered,  at  the  rate  of  four  pounds 
per  centum  per  annum  from  the  time  when  the  judgment  was  entered  up,  or  if  it 
was  entered  up  before  the  1st  of  October,  1838,  then  from  that  day ;  provided  that  in 
cases  where  there  is  an  agreement  between  the  parties  that  more  than  four  per  cent, 
interest  shall  be  secured  by  the  judgment,  then  the  endorsement  may  be  accordingly 
to  levy  the  amount  of  interest  so  agreed. 

77.  In  cases  of  an  assessment  of  further  damages,  pursuant  to  the  Statute  of  8  A;  9 
William  III.,  it  shall  be  stated  in  the  body  of  the  writ  of  execution  that  the  sheriff, 
or  other  officer  or  person  to  whom  the  writ  is  directed,  is  to  levy  interest  on  the 
damages  assessed,  and  costs  taxed  in  that  behalf,  at  the  rate  of  four  pounds  per 
centum  per  annum  irom  the  day  on  which  execution  was  awarded,  nnless  execution 
was  awarded  before  the  Ist  of  October,  1838,  and  in  that  case  from  that  day. 

RiTiTOR  AND  Scire  Facias. 

78.  A  plaintiff  shall  not  be  allowed  a  rule  to  quash  his  own  writ  of  scire  fisusias  or 
revivor,  aiter  a  defendant  has  appeared,  except  on  payment  of  costs. 

AuDitA  Querela. 

79.  No  writ  of  anditft  querela  shall  be  allowed  unless  by  rule  of  Court  or  order 
of  a  Judge. 

*Entry  of  Satisfaction  on  Roll.  [*xvi 

80.  In  order  to  acknowledge  satisfaction  of  a  judgment  it  shall  be  requisite  only 
to  produce  a  satisfaction  piece,  in  form  as  hereinafter  mentioned ;  and  such  satisfac- 
tion piece  shaU  be  signed  by  the  party  or  parties  acknowledging  the  same,  or  their 
personal  representatives ;  and  such  signature  or  signatures  shall  be  witnessed  by  a 
practising  attorney  of  one  of  the  Courts  at  Westminster  expressly  named  by  him  or 
them,  and  attending  at  his  or  their  request,  to  inform  him  or  them  of  the  nature  and 
effect  of  such  satisfaction  piece  before  the  same  is  signed,  and  which  attorney  shall 
declare  himself,  in  the  attestation  thereto,  to  be  the  attorney  for  the  person  or  persons 
so  signing  the  same,  and  state  he  is  witness  as  such  attorney ;  [provided  that  a  Judge 
at  chambers  may  make  an  order  dispensing  with  such  signature  under  special  cir- 
cumstances, if  he  thinks  fit,]  and  in -cases  where  the  satisfaction  piece  is  signed  by 
the  personal  representative  of  a  deceased,  his  representative  character  shall  be  proved 
in  such  manner  as  the  Master  may  direct. 

Form  of  SaHsfadion  Piece. 
In  the 

Monday,  the  day  of  ,  a.  d.  185  . 

**  to  wit. — Satisfaction  is  acknowledged  between  ,  t'laintiff, 

and  ,  Defendant,  in  an  action  for  and  : 

And  do  hereby  expressly  nominate  and  appoint  ,  Attomey- 

at-law,  to  witness  and  attest  execution  of  this  acknowledgment  of 

satis&ction." 

"  Judgment  entered  on  the  day  of  ,  in  the  year  of  our 

Lord  185  .  Roll  No.  ." 

Signed  by  the  said         in  the  presence  of  me         of         one  of  ' 
the  attorneys  of  the  Court  of  at  Westminster.    And  I  hereby 

declare  myself  to  be  attorney  for  and  on  behalfLof  the  said  ex- 
pressly named  by  h  ,  and  attending  at  h  request,  to  inform 
h  of  the  nature  and  effect  of  this  acknowledgment  of  satisfaction 
(which  I  accordingly  did  before  the  same  was  signed  by  h  ). 
And  I  also  declare  that  I  subscribe  my  name  hereto  as  such  attorney. , 
VOL.  I. — 70  8  A  B.  A  B, 


Signature. 

the  above 
named  plain- 
tiff. 

Date. 
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Bailable  Proceedings,  Bail,  and  Bail  in  Error. 

81.  The  sheriff,  or  other  officer  or  person  to  whom  any  writ  of  capias  shall  be 
directed,  or  who  shall  have  the  execution  and  return  thereof,  shall,  within  six  da^^ 
at  least  after  the  execution  thereof,  endorse  on  such  writ  the  true  day  of  the  execu- 
tion thereof. 

^  ..-.  *S2,  Where  the  defendant  is  described,  in  the  writ  of  capias  or  affidavit  to 
-J  hold  to  bail,  by  initials,  or  by  a  wrong  name,  or  without  a  Christian  name,  the 
defendant  shall  not  be  discharged  out  of  custody,  or  the  bail-bond  delivered  up  to 
be  cancelled,  on  motion  for  that  purpose,  if  it  shall  appear  to  the  Court  that  due 
diligence  has  been  used  to  obtun  knowledge  of  the  proper  name. 

83.  An  action  may  be  brought  upon  a  bail-bond  by  the  Sheriff  himself  in  any 
Court. 

84.  In  all  cases  where  the  bail-bond  shall  be  directed  to  stand  aa  a  'security,  the 
pliuntiff  shall  be  at  liberty  to  sign  judgment  upon  it. 

85.  Proceedings  on  the  bail-bond  may  be  stayed  on  payment  of  costs  in  one  action, 
nnless  sufficient  reason  be  shown  for  proceeding  in  more. 

86.  When  bail  to  the  sheriff  becomes  bail  to  the  action,  the  pbuntiff  may  except  to 
them,  though  he  has  taken  an  assignment  of  the  bail-bond. 

87.  A  plaintiff  shall  not  be  at  liberty  to  proceed  on  the  bail-bond  pending  a  rule 
to  bring  in  the  body  of  the  defendant 

88.  No  rule  shall  be  drawn  up  for  setting  aside  an  attachment,  regularly  obtained 
against  a  sheriff,  for  not  bringing  in  the  body,  or  for  staying  proceedings  r^ularly 
commenced  on  the  assignment  of  any  bail-bond,  unless  the  application  for  such  rule 
shall,  if  made  on  the  part  of  the  original  defendant,  be  grounded  on  an  affidavit  of 
merits,  or  if  made  on  the  part  of  the  sheriff,  or  bail,  or  any  officer  of  the  sheriff,  be 
grounded  on  an  affidavit,  showing  that  such  application  is  really  and  truly  made  on 
the  part  of  the  sheriff,  or  bail,  or  officer  of  the  sheriff,  as  the  case  may  be,  at  his  or 
their  own  expense,  and  for  his  or  their  indemnity  only,  and  without  collusion  with 
the  original  defendant. 

89.  Whenever  a  plaintiff  shall  rule  the  sheriff  on  a  return  of  cepi  corpus  to  bring 
in  the  body,  the  defendant  shall  be  at  liberty  to  put  in  and  perfect  bail  at  any  time 
before  the  expiration  of  such  rule ;  and,  a  plfuntiff  having  bo  ruled  the  sheriff,  shall 
not  proceed  on  any  assignment  of  the  bail-bond,  until  the  time  has  expired  to  bring 
in  the  body  as  aforesaid. 

90.  In  case  a  rule  for  returning  a  writ  of  capias  shall  expire  in  vacation,  and  the 
sheriff  or  other  officer  having  the  return  of  such  vn'it  shall  return  cepi  corpus  thereon, 
a  rule  may  thereupon  issue,  requiring  the  sheriff  or  other  officer,  within  the  like 
number  of  days  after  the  service  of  such  rule  as  by  the  practice  of  the  Court  is  pre- 
scribed with  respect  to  rules  to  bring  in  the  body  issued  in  term,  to  bring  the  defend- 
ant into  Court,  by  forthwith  putting  in  and  perfecting  bail  above  to  the  action ;  and 
if  the  sheriff  or  other  officer  shall  not  duly  obey  such  rule  an  attachment  shall  issue 
^     ...•«  in  the  *follovring  term  for  disobedience  of  such  rule,  whether  the  bail  shall 

-■  or  shall  not  have  been  put  in  and  perfected  in  the  mean  time. 

91.  Notice  of  more  bail  than  two  shall  be  deemed  irregular,  unless  by  order  of  the 
Court  or  a  Judge. 

92.  The  bail,  of  whom  notice  shall  be  given,  shall  not  be  changed  without  leave 
of  the  Court  or  a  Judge. 

93.  No  person  or  persons  shall  be  permitted  to  justify  himself  or  themselves  aa 
good  and  sufficient  bail  for  any  defendant  or  defendante  if  such  person  or  persons 
shall  have  been  indemnified  for  so  doing  by  the  attorney  or  attorneys  concerned  for 
any  such  defendant  or  defendants.    ^ 

94.  If  any  person  put  in  as  bail  to  the  action,  except  for  the  purpose  of  rendering 
only,  be  a  practising  attorney,  or  clerk  to  a  practising  attorney,  or  a  sheriff's  officer, 
bailiff,  or  person  concerned  in  the  execution  of  process,  the  pliuntiff  may  treat  the 
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j^il  as  a  nullity,  and  sue  upon  the  bail-bond,  as  soon  as  the  time  for  putting  in  bail 
has  expired,  unless  good  bail  be  duly  put  in  in  the  mean  time. 

95.  In  the  case  of  country  bail,  the  bail-piece  shall  be  transmitted  and  filed  within 
eight  days. 

96.  A  defendant  may  justify  bail  at  the  same  time  at  which  they  are  put  in,  upon 
giving  four  days'  notice  for  that  purpose,  before  eleven  o'clock  in  the  morning,  and 
exclusive  of  Sunday.  If  the  plaintiff  is  desirous  of  time  to  inquire  after  the  bail, 
and  shall  give  one  day's  notice  thereof  as  aforesaid  to  the  defendant,  his  attorney  or 
agent,  as  the  case  may  be,  before  the  time  appointed  for  justification,  stating  therein 
what  further  time  is  required,  such  time  not  to  exceed  three  days,  then  (unless  the 
Court  or  a  Judge  shall  otherwise  order)  the  time  for  putting  in  and  justifying  bail 
shall  be  postponed  accordingly,  and  all  proceedings  shall  be  stayed  in  the  mean  time. 

97.  Every  notice  of  bail  shall,  in  addition  to  the  descriptions  of  the  bail,  mention 
the  street  or  place,  and  number  (if  any),  where  each  of  the  bail  resides,  and  all  the 
streets  or  places,  and  numbers  (if  any),  in  which  each  of  them  has  been  resident  at 
any  time  within  the  last  six  months,  and  whether  he  is  a  housekeeper  or  freeholder. 

98.  If  the  notice  of  bail  shall  be  accompanied  by  an  affidavit  of  each  of  the  bail, 
according  to  the  following  form,  and  if  the  plaintiff  afterwards  except  to  such  bail, 
he  shall,  if  such  bail  are  allowed,  pay  the  costs  of  justification ;  and,  if  such  bail  are 
rejected,  the  defendant  shall  pay  the  costs  of  opposition,  unless  the  Court  or  a  Judge 
thereof  shall  otherwise  order. 

*Form  of  Affidauii  of  Jttsiification  of  BaU.  [*^i^ 

In  the  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case 

may  he.] 
Between  A.  B.,  Plaintiff,  and  C.  D.,  Defendant. 
B.  B.,  one  of  the  bail  for  the  above-named  defendant,  maketh  oath,  and  saith. 
That  he  is  a  housekeeper  [or  **  freeholder,"  as  the  case  may  66,]  residing  at 
[describing  particularly  the  street  or  place,  and  number,  if  any] ;  that  he  is  worth 
property  to  the  amount  of  £  [the  amount  required  by  the  practice  of  the  Courts] 

over  and  above  what  will  pay  all  his  just  debts,  [if  bail  in  any  other  action,  add  "and 
every  other  sum  for  which  he  is  now  bail"] ;  that  he  is  not  bail  for  any  defendant 
except  in  this  action  [or,  if  bail  in  any  other  cu^ion  or  actions,  add  ''except  for  C.  D., 
at  the  suit  of  £.  F.,  in  the  Court  of  ,  in  the  sum  of  £  ,  for  G.  H.,  at 

the  suit  of  I.  K.,  in  the  Court  of  ,  in  the  sum  of  £  ,"  specifying  the 

several  actions,  with  the  Courts  in  which  they  are  brought,  and  the  sums  in  which  the 
deponent  is  baU] ;  that  the  deponent's  property,  to  the  amount  of  the  said  sum  of 
£  [if  bail  in  any  other  action  or  actions,  here  add  "and  of  all  other  sums  for 

which  he  is  now  bail  as  aforesaid"],  consists  of  [here  specify  the  nahire  and  value  of 
the  property  in  respect  of  which  the  bail  proposes  to  justify,  as  foUows :  **  stock  in 
trade,  in  his  business  of  ,  carried  on  by  him  at  ,  of  the  value  of 

£  ;  of  good  book  debts  owing  to  him  to  the  amount  of  £  ;  of  furniture 

in  his  house  at  ,  of  the  value  of  £  ;  of  a  freehold  or  leasehold  farm 

of  the  value  of  £  ,  situate  at  ,  occupied  by  ,  or  of  a  dwelling- 

house  of  the  value  of  £  ,>  situate  at  ,  occupied  by  ;"  or  of  other 

property,  particularizing  each  description  of  property,  with  the  vcdue  (hereof] ;  and 
that  the  deponent  hath  for  the  last  six  months  resided  at  [describing  theplac^ 

or  places  of  such  residence]. 
Sworn  [dhc.,  as  usual], 

99.  If  the  plaintiff  shall  not  give  one  day's  notice  of  exception  to  the  bail  by 
whom  such  affidavit  shall  have  been  made,  the  recognisance  of  such  baU  may  be 
taken  out  of  Court  without  other  justification  than  such  affidavit. 

100.  Where  notice  of  bail  shall  not  be  accompanied  by  such  affidavit,  and  in  bul  in 
error,  the  plaintiff  may  except  thereto  within  twenty  days  next  after  the  putting  in 
of  such  bail  and  notice  thereof  given  in  writing  to  the  plaintiff  or  his  attorney,  or 
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where  special  bail  is  put  in  before  any  Commissioner,  the  plaintiff  may  except  thereto 
^     -«  within  twenty  days  next  after  the  bail-piece  is  transmitted  *and  notice  thereof 
i  given  as  aforesaid ;  and  no  exception  to  bail  shall  be  admitted  after  the  time 
hereinbefore  limited. 

101.  Affidavits  of  justification  shall  be  deemed  insufficient  unless  they  state  that 
each  person  justifying  is  worth  double  the  amount  sworn  to  over  and  above  what  will 
pay  his  just  debts,  and  over  and  above  every  other  sum  for  which  he  is  then  bul, 
except  when  the  sum  sworn  to  exceeds  lOOOZ.,  when  it  shall  be  sufficient  for  the  bail 
to  justify  in  1000^.  beyond  the  sum  sworn  to. 

102.  It  shall  be  sufficient,  in  all  cases,  if  notice  of  justification  of  bail  be  giTen 
two  days  before  the  time  of  justification. 

103.  In  all  cases  bail  either  to  the  action  or  in  error  shall  be  justified,  when  re- 
quired, within  four  days  after  exception,  before  a  Judge  at  chambers,  both  in  term 
and  vacation. 

104.  Bail*  though  rejected,  shall  be  allowed  to  render  the  principal  without  enter- 
ing into  a  fresh  recognisance. 

105.  Bail  shall  be  at  liberty  to  render  the  principal  at  any  time  during  the  last 
day  for  rendering,' so  as  they  make  such  render  before  the  prison  doors  are  closed  for 
the  night. 

106.  On  application  by  a  defendant  or  his  bail,  or  either  of  them,  for  an  order  to 
render  a  defendant  to  a  county  gaol,  it  shall  be  specified  on  whose  behalf  such  appli- 
cation shall  be  made,  the  state  of  the  proc^ings  in  the  cause,  for  what  amount  the 
defendant  was  held  to  bail,  and  by  the  sheriff  of  what  county  he  veas  arrested,  which 
facts  shall  bo  stated  in  the  order ;  and  that  on  such  order  being  lodged  with  the 
gaoler  of  the  county  gaol  in  which  such  defendant  was  so  arrested,  the  defendant  may 
be  rendered  to  his  custody  in  discharge  of  the  bail ;  and  that  on  such  lodgment  and 
render  a  notioe  thereof,  and  of  the  defendant's  being  actually  in  custody  thereon,  in 
writing,  signed  by  the  defendant  or  his  bail,  or  either  of  them,  or  the  attorney  or 
agent  of  any  or  either  of  them,  shall  be  delivered  to  the  plaintiff's  attorney  or  agent, 
and  therenpon  the  bail  for  the  said  defendant  shall  be  wholly  exonerated,  wi^out 
entering  any  exoneretur. 

107.  If  a  defendant  shall  be  in  custody  of  the  jailer  of  any  county  jail  by  yirtue 
of  any  process  issued  out  of  any  of  the  said  Courts,  he  may  be  rendered  in  discharge 
of  his  bail  in  any  action  depending  in  the  said  Court  in  like  manner  as  is  last  here- 
inbefore provided,  and  thereupon  the  bail  shall  be  wholly  exonerated  without  entering 
any  exoneretur. 

108.  Where  the  plaintiff  proceeds  by  action  on  the  recognisance  of  bail,  the  bail 
shall  be  at  liberty  to  render  their  principal  at  any  time  within  the  space  of  eight 
days  next  after  the  service  of  the  process  upon  them,  but  not  at  any  kter  period: 
and  notice  thereof  given,  the  proceedings  shall  be  stayed  upon  payment  of  the  ooeta 
of  the  writ  and  service  thereof  only. 

4t     •-!       *109.  Bail  shall  only  be  liable  to  the  sum  sworn  to  by  the  affidavit  of  debt 
•1  and  the  costs  of  suit,  not  exceeding  in  the  whole  the  amount  of  their  recog- 
nisance. 

110.  To  entitle  bail  to  a  stay  of  proceedings  pending  a  writ  of  error  the  applica- 
tion must  be  made  before  the  time  to  surrender  is  out. 

111.  Whenever  two  or  more  notices  of  justification  of  bail  shall  have  been  given 
before  the  notice  on  which  bail  shall  appear  to  justify,  no  bail  shall  be^rmitted  to 
justify  without  first  paying  (or  securing  to  the  satisfaction  of  the  plaintiff,  his  attor^ 
ney  or  agent)  the  reasonable  costs  incurred  by  such  prior  notices,  although  the  names 
of  the  persons  intended  to  justify,  or  any  of  them,  may  not  have  been  changed,  and 
whether  the  bail  montioned  in  any  such  prior  notice  shall  not  have  appeared,  or  shall 
have  been  rejected. 
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Ejectment. 

112.  No  judgment  in  ejectment  for  want  of  appearance  or  defence,  whethei 
limited  or  otherwise,  shall  be  signed  without  first  filing  an  affidavit  of  the  service  of 
the  writ  according  to  the  Common  Law  Procedure  Act,  1852,  and  a  copy  thereof,  or, 
where  personal  service  has  not  been  effected,  without  first  obtaining  a  Judge's  Order 
or  a  Rule  of  Court  authorizing  the  signing  such  judgment ;  which  said  Rule  or 
Order,  or  a  duplicate  thereof,  shall  be  filed  together  with  a  copy  of  the  writ. 

113.  Where  a  person  no^t  named  in  the  writ  in  ejectment  has  obtained  leave  of  the 
Court  or  a  Judge  to  appear  and  defend,  he  shall  enter  an  appearance  according  to  the 
Common  Law  Procedure  Act,  1852,  entitled  in  the  action  against  the  party  or  parties 
named  in  the  writ  as  defendant  or  defendants,  and  shall  forthwith  give  notice  of  such 
appearance  to  the  plaintiff's  attorney,  or  to  the  pl&intiff  if  he  sues  in  person. 

114.  If  the  plaintiff  in  ejectment  appears  at  Uie  trial,  and  the  defendant  does  not 
appear,  the  defendant  shall  be  taken  to  have  admitted  the  plaintiff^s  title,  and  the 
verdict  shall  be  entered  for  the  plaintiff,  without  producing  any  evidence,  and  the 
plaintiff  shall  have  judgment  for  his  costs  of  suit  as  in  other  cases. 

Causes  Removed  ysoM  Infeeioe  Coubts. 

115.  Rules  to  appear  in  causes  removed  from  Inferior  Courts  shall  in  all  oases  be 
a  fouisiay  rule,  bodi  in  term  and  vacation. 

116.  In  cases  of  removal  of  causes  from  Inferior  Courts  by  habeas  corpus,  where 
bail  is  required  to  be  put  in  on  behalf  of  the  defendant,  the  same  practice  shall  be 
txaed,  as  near  as  may  be,  as  in  putting  in  bail  to  an  ordinary  action,  and  in  the  event 
of  no  bail  V^ing  put  in  within  eight  days  after  the  habeas  corpus  allowed  a  proce- 
dendo may  issue. 

*117.  If  a  cause  be  removed  from  an  Inferior  Court  having  jurisdiction    r-^ 
of  the  cause,  the  costs  in  the  Court  below  shall  be  costs  in  the  cause.  L 

Penal  Actions,  Comfounding  of. 

118.  Leave  to  compound  a  penal  action  shall  not  be  given  in  cases  where  part  of 
the  penalty  goes  to  the  Crown,  unless  notice  shall  have  been  given  to  the  proper 
officer ;  but  in  other  cases  it  may. 

119.  The  rule  for  compounding  any  qui  tarn  action  shall  express  therein  that  the 
defendant  thereby  undertakes  to  pay  the  sum  for  which  the  Court  has  given  him 
leave  to  compound  such  action. 

120.  When  leave  is  given  by  the  Court  of  Queen's  Bench  to  compound  a  penal 
action,  the  Queen's  half  of  the  composition  shall  be  paid  into  the  hands  of  the 
Master  of  the  Crown  Office  for  the  use  of  Her  Majesty. 

Paupers,  Actions  by. 

121.  No  person  shall  be  admitted  to  sue  in  forma  pauperis  unless  the  case  laid 
before  counsel  for  his  opinion,  and  his  opinion  thereon,  with  an  affidavit  of  the  party 
or  his  attorney  that  the  same  case  contains  a  full  and  true  statement  of  all  the  mate- 
rial facts,  to  the  best  of  his  knowledge  and  belief,  shall  be  produced  before  the  Court 
or  Judge  to  whom  application  may  be  made;  and  no  fees  shall  be  payable  by  a  pauper 
to  his  counsel  and  attorney,  nor  at  the  offices  of  the  Masters,  or  Associates,  or  at  the 
Judges'  Chambers,  or  elsewhere,  by  reason  of  a  verdict  being  found  for  such  pauper 
exceeding  five  pounds. 

122.  Where  a  pauper  omits  to  proceed  to  trial,  pursuant  to  notice,  he  may  be  called 
upon  by  a  rule  to  show  cause  why  he  should  not  pay  costs,  though  he  has  not  been 
dispaupered,  and  why  all  further  proceedings  shidl  not  be  stayed  until  such  cosir 
shfldl  be  paid. 

Prisoners,  and  Proceedings  against. 

123.  Every  rule  or  order  of  a  Judge  directing  the  discharge  of  a  defendant  out  of 
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custody,  upon  special  bail  being  put  in  and  perfected,  shall  also  direct  a  supersedeas 
to  issue  forthwith  where  defendant  is  in  a  county  gaol. 

124.  The  plaintiff  shall  proceed  to  trial,  or  final  judgment  against  a  prisoner  in 
the  term  next  after  issue  is  joined,  or  at  the  sittings  or  assizes  next  alter  such  term, 
unless  the  Court  or  a  Judge  shall  otherwise  order,  and  shall  cause  the  defendant  to 
be  charged  in  execution  within  the  term  next  after  such  trial  or  judgment. 

125.  The  keeper  of  the  Queen's  Prison  shall  present  to  the  Judges  of  the  Courts 
in  their  respective  chambers  at  Westminster,  within  the  first  four  days  of  every  tenn, 
a  list  of  all  such  prisoners  as  are  supersedeable,  showing  as  to  what  actions  and  on 
^     •..•«  what  account  *they  are  so,  and  as  to  what  actions  (if  any)  they  still  remain 

^^^  not  supersedeable. 

126.  If,  by  reason  of  any  writ  of  error,  special  order  of  the  Courts  agreement  of 
parties,  or  other  special  matter,  any  person  detained  in  the  actual  custody  of  the 
keeper  of  the  Queen's  Prison  be  not  entitled  to  a  supersedeas  or  discharge  for  want 
of  proceeding  to  trial  or  judgment,  or  charging  in  execution,  within  the  times  pre- 
scribed, then  and  in  every  such  case  the  plaintiff  or  plaintiffs  at  whose  suit  such 
prisoner  shall  be  so  detained  in  custody  shall  with  all  convenient  speed  give  notice  in 
writing  of  such  writ  of  error,  special  order,  agreement,  or  other  special  matter,  to 
the  keeper,  upon  pain  of  losing  the  right  to  detain  such  prisoner  in  custody  by  reason 
of  such  special  matter ;  and  the  keeper  shall  forthwith  after  the  receipt  of  such 
notice  cause  the  matter  thereof  to  be  entered  in  the  books  of  the  prison,  and  shall 
also  present  to  the  Judges  of  the  res.pective  Courts,  from  time  to  time,  a  list  of  the 
prisoners  to  whom  such  special  matter  shall  relate,  showing  such  special  matter, 
together  with  a  list  of  the  prisoners  supersedeable. 

127.  All  prisoners  who  have  been  or  shall  be  in  the  custody  of  the  keeper  for  the 
space  of  one  calendar  month  after  they  are  supersedeable,  although  not  superseded, 
shall  be  forthwith  discharged  out  of  the  Queen's  Prison  as  to  all  such  actions  in  which 
they  have  been  or  shall  be  supersedeable. 

128.  After  notice  given  to  any  plaintiff  by  a  prisoner  of  his  intention  to  apply  for 
his  discharge  under  any  Act  for  the  Relief  of  Insolvent  Debtors,  no  such  prisoner 
shall  be  superseded  or  discharged  out  of  custody  at  the  suit  of  such  plaintiff,  by 
reason  of  such  plaintiff's  forbearing  to  proceed  against  him  according  to  the  rules 
and  practice  of  the  Courts  from  the  time  of  such  notice  given,  until  some  rule  or 
order  shall  be  made  in  the  cause  in  that  behalf. 

129.  A  rule  or  order  for  the  discharge  of  a  prisoner  who  has  been  detained  in 
execution  a  year  for  a  sum  under  twenty  pounds  may  be  made  absolute  in  the  first 
instance,  on  an  affidavit  of  notice  given  ten  days  before  the  intended  application, 
which  notice  may  be  given  before  the  year  expires. 

Sheriffs. — ^Rulss  to  return  Writs  or  brinq  ix  the  Body, 

130.  All  rules  upon  the  sheriffs  of  London  and  Middlesex  to  return  writs  or  to 
bring  in  the  bodies  of  defendants  shall  be  four-day  rules,  and  upon  other  shiriffs 
eight-day  rules. 

131.  When  the  rule  to  return  a  writ  expires  in  vacation,  the  sheriff  shall  file  the 
writ  at  the  expiration  of  the  rule,  or  as  soon  after  as  the  office  shall  be  open  ;  and 
the  officer  with  whom  it  is  filed  shall  endorse  the  day  and  hour  when  it  was  filed. 

^     .  ..       *132.  No  Judge's  order  shall  issue  for  the  return  of  any  writ,  or  to  bring 
J    in  the  body  of  a  defendant,  but  a  side  bar  rule  shall  issue  for  that  purpose 
in  vacation  as  in  term,  which  shall  be  of  the  same  force  and  effect  as  side  bar  rules 
made  for  that  purpose  in  term. 

133.  In  case  a  rule  shall  issue  in  vacation  for  the  return  of  any  writ  of  capias,  ca. 
sa.,  fi.  fa.,  elegit,  habere  facias  possessionem,  venditioni  exponas,  or  other  writ  of 
execution,  and  such  rule  shall  have  been  duly  served,  but  obedience  shall  not  have 
been  paid  thereto,  an  attachment  shall  issue  for  disobedience  of  such  rule,  whether 
the  thing  required  by  such  rule  shall  or  shall  not  have  been  done  in  the  mean  time. 
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134.  Where  any  sheriff,  before  his  going  out  of  office,  shall  arrest  any  defendant 
and  take  a  bail-bond  and  make  return  of  cepi  corpus,  he  shall  and  may,  within  the 
time  allowed  by  law,  be  called  upon  to  bring  in  the  body  by  a  rule  for  that  purpose, 
n->twithwtanding  he  may  be  out  of  office  before  such  rule  shall  be  granted. 

Irregularity. 

135.  No  application  to  set  aside  process  or  proceedings  for  irregularity  shall  be 
allowed  unless  made  within  a  reasonable  time,  nor  if  the  party  applying  has  taken  a 
fresh  step  after  knowledge  of  the  irregularity. 

136.  Where  a  summons  is  obtained  to  set  aside  proceedings  for  irregularity,  the 
several  objections  intended  to  be  insisted  upon  shall  be  stated  therein. 

137.  In  all  cases  where  a  rule  is  obtained  to  show  cause  why  proceedings  should 
not  be  set  aside  for  irregularity  with  costs,  and  such  rule  is  afterwards  discharged 
l^neraily  without  any  special  direction  upon  the  matter  of  costs,  it  is  to  be  under- 
stood as  discharged  with  costs. 

Affidayits.  • 

138.  The  addition  and  true  place  of  abode  of  eyery  person  making  an  affidavit 
shall  be  inserted  therein. 

139.  In  every  affidavit  made  by  two  or  more  deponents,  the  names  of  the  several 
persons  making  such  affidavit  shall  be  written  in  the  jurat. 

140.  No  affidavit  shall  be  read  or  made  use  of  in  any  matter  depending  in  Court 
in  the  jurat  of  which  there  shall  be  any  interlineation  or  erasure. 

141.  Where  any  affidavit  is  sworn  before  any  Judge  or  any  Commissioner,  by  any 
person  who  from  his  or  her  signature  appears  to  be  illiterate,  the  Judge's  clerk  or 
Commissioner  taking  such  affidavit  shall  certify  or  state  in  the  jurat  that  the  affidavit 
was  read  in  his  presence  to  the  party  making  the  same,  and  that  such  party    r-^ 
'seemed  perfectly  to  understand  the  same,  and  also  that  the  said  party  wrote   1- 

his  or  her  mark  or  signature  in  the  presence  of  the  Judge's  clerk  or  Commissioner 
taking  the  said  affidavit. 

142.  No  affidavit  of  the  service  of  process  shall  be  deemed  sufficient  if  sworn  before 
the  plaintiff's  own  attorney  or  his  clerk. 

143.  Where  an  agent  in  town,  or  an  attorney  in  the  country,  is  the  attorney  on  the 
record,  an  affidavit  sworn  before  the  attorney  in  the  country  shall  not  be  received ; 
and  an  affidavit  sworn  before  an  attorney's  clerk  shall  not  be  received  in  cases  where 
it  would  not  be  receivable  if  sworn  before  the  attorney  himself ;  but  this  rule  shall 
not  extend  to  affidavits  to  hold  to  bail. 

144.  An  affidavit  sworn  before  a  Judge  of  any  of  the  Courts  shall  be  received  in 
the  Court  to  which  such  Judge  belongs  though  not  entitled  of  that  Court,  but  not  in 
any  other  Court  unless  entitled  of  the  Court  in  which  it  is  to  be  used. 

145.  Where  a  special  time  is  limited  for  filing  affidavits,  no  affidavit  filed  after  that 
time  shall  be  made  use  of  in  Court  or  before  the  Master,  unless  by  leave  of  a  Court 
or  a  Judge. 

146.  No  rule  which  the  Court  has  granted  upon  the  foundation  of  any  affidavit 
shall  be  of  any  force  unless  such  affidavit  shall  have  been  actually  made  before  such 
rule  was  moved  for,  and  produced  in  Court  at  the  time  of  making  the  motion. 

147.  All  affidavits  used  before  a  Judge  out  of  Court  shall  be  filed  with  the  Masters 
of  the  said  Courts,  and  be  alphabetically  indexed ;  and  such  affidavits  shall  be 
delivered  to  the  Masters  of  the  respective  Courts,  in  order  to  be  filed,  ten  days  next 
after  that  on  which  the  matter  is  disposed  of. 

148.  No  commission  for  taking  affidavits  shall  be  issued  to  any  person  practising 
OS  a  conveyancer,  unless  such  person  be  also  an  attorney  or  solicitor  of  one  of  the 
Courts  at  Westminster ;  and  no  such  commission  shall  issue  without  an  affidavit  made 
hy  the  person  intended  to  be  named  therein,  that  he  is  not  and  does  not  intend  to 
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beoome  a  practising  oonTejancer,  or  that  he  is  an  attorney  or  solicitor  duly  enrolled 
in  one  of  the  said  Courts,  and  hath  taken  out  his  certificate  for  the  current  year. 

RuLis,  Summonses,  and  Orders. 

149.  Every  rule  of  Court  shall  be  dated  the  day  of  the  week,  month,  and  year  od 
which  the  same  is  drawn  up,  without  reference  to  any  other  time  or  date. 

150.  Side  bar  rules  may  be  obtained  on  the  last  as  well  as  on  other  days  in  Term. 

151.  A  rule  may  be  enlarged,  if  the  Court  think  fit,  without  notioe. 

152.  All  enlarged  rules  shall  be  drawn  up  for  the  first  day  in  the  eniwing  Teim, 
unless  otherwise  ordered  by  the  Court. 

^       .-t       *153.  It  shall  not  be  necessary  to  issue  more  than  one  summons  for 
J   attendance  before  a  Judge,  upon  the  same  matter,  and  the  party  taking  out 
such  summons  shall  be  entitled  to  an  order  on  the  return  thereof,  unless  cause  is 
shown  to  the  contrary. 

154.  An  attendance  on  a  summons,  or  on  an  appointment  before  a  master,  for  half 
an  hour  next  immediately  following  the  return  thereof  shall  be  deemed  a  eufiioiait 
attendance. 

155.  All  written  consents  upon  which  orders  for  signing  judgments  are  obtained 
shall  be  preserved  in  the  chambers  of  the  Judges  of  the  respective  Courts. 

156.  In  actions  where  the  defendant  has  appeared  by  attorney  no  such  order  shall 
be  made  unless  the  consent  of  the  defendant  be  given  by  his  attorney  or  agent. 

157.  Where  the  defendant  has  not  appeared  or  has  appeared  in  person,  no  such 
order  shall  be  made  unless  the  defendant  attends  the  Judge,  and  gives  his  consent  in 
person,  or  unless  his  written  consent  be  attested  by  an  attorney  acting  on  his  behalf; 
except  in  a  case  where  the  defendant  is  a  barrister,  conveyancer,  special  pleader  or 
attorney. 

158.  Where  a  Judge's  order  is  made  during  vacation,  it  shall  not  be  made  a  rule 
of  Court  before  the  next  Term. 

159.  When  a  Judge's  order  or  order  of  Nisi  Prius  is  made  a  rule  of  Court,  it  shall 
be  a  part  of  the  rule  that  the  costs  of  making  the  order  a  rule  of  Court  shall  be  paid 
by  the  party  against  whom  the  order  is  made,  provided  an  affidavit  be  made  and  filed 
that  the  order  has  been  served  on  the  party,  his  attorney  or  agent,  and  disobeyed. 

160.  Rules  to  show  cause  shall  be  no  stay  of  proceedings  unless  two  days  nouoe 
of  the  motion  shall  have  been  served  on  the  opposite  party,  except  in  the  eases  of 
rules  for  new  trials,  or  to  enter  verdict  or  nonsuit,  motion  in  arrest  of  judgment,  or 
for  judgment  non  obstante  veredicto,  to  set  aside  award  or  annuity  deed,  or  to  enter 
a  suggestion,  or  by  the  special  direction  of  the  Court. 

Notices,  Service  of,  and  of  Rules,  Pleadings,  etc. 

161.  All  notices  required  by  these  rules,  or  by  the  practice  of  the  Court,  shaU  be 
in  writing. 

162.  Where  the  residence  of  a  defendant  b  unknown,  rules,  notices,  and  other 
proceedings  may  be  stuck  up  in  the  office,  but  not  without  previous  leave  of  the  Court 
or  a  Judge. 

163.  It  shall  not  be  necessary  to  the  regular  service  of  a  rule  or  order  that  the 
original  rule  or  order  should  be  shown,  unless  sight  thereof  be  demanded,  except  in 
cases  of  attachment. 

164.  Service  of  pleadings,  notices,  summonses,  orders,  rules,  and  other  proceedings 
^       ..^    shall  be  made  before  7  o'clock,  p.  m.    If  *made  after  that  hour,  the  service 

^^^^J    shall  be  deemed  as  made  on  the  following  day. 

165.  The  Masters  of  the  several  Courto  shall  cause  to  be  kept  an  alphabetical  book 
at  their  offices,  to  be  there  inspected  by  any  attorney  or  his  clerk,  without  fee  or 
reward : — and  every  attorney  practising  in  the  said  Courte,  and  residing  within  ten 
miles  of  the  General  Post  Office,  shall  enter  in  such  book  (in  alphabetical  order)  his 
name  and  place  of  business,  or  some  other  proper  place,  within  three  miles  of  the 
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»aid  post  office,  where  he  may  be  served  with  pleadings,  notices,  sommonses,  orders,  ^ 
rales,  and  other  proceedings ;  and  as  often  as  any  such  attoraey  shall  change  his 
place  of  business,  or  the  place  where  he  may* be  so  served  as  aforesaid,  he  shall  make 
the  like  entry  thereof  in  the  said  book;  and  all  pleadings,  notices,  summonses,  orders, 
rules,  and  other  proceedings  which  do  not  require  a  personal  service  shall  be  deemed 
sufficiently  served  on  such  attorney  if  a  copy  thereof  shall  be  left  at  the  place  lastly 
entered  in  such  book  with  any  person  resident  at  or  belonging  to  such  place ;  and  if 
any  such  attoraey  shall  neglect  to  make  such  entry,  the  fixing  up  of  any  notice,  or 
the  copy  of  any  pleadings,  notice,  summons,  order,  rule,  or  other  proceeding,  for 
such  attorney,  in  Uie  Master's  offices,  shall  be  deemed  a  sufficient  notice. 

166.  In  all  cases  where  a  party  sues  or  defends  in  person,  he  shall,  upon  issuing 
any  writ  of  summons  or  other  proceeding,  or  entering  an  appearance,  enter  in  a  book 
to  be  kept  for  that  purpose  at  Uie  Master's  office  an  address  within  three  miles  from 
the  General  Post  Office,  at  which  all  pleadings,  notices,  summonses,  orders,  rales,  or 
other  proceedings  not  requiring  personal  service  shall  be  lefl ;  and  if  such  address 
shall  not  be  entered  in  the  said  book,  or  if  such  address  shall  be  more  than  three 
miles  from  the  General  Post  Office,  then  the  opposite  party  shall  be  at  liberty  to  pro- 
ceed by  sticking  up  all  pleadings,  notices,  summonses,  orders,  rules,  or  other  proceed- 
ings in  the  Master's  office  without  the  necessity  of  any  further  service. 

167.  In  all  cases  where  a  plaintiff  shall  have  sued  out  a  writ  in  person,  or  a  de- 
fendant shall  have  appeared  in  person,  and  either  party  shall  by  an  attorney  of  the 
Court  have  given  notice  in  writing  to  the  opposite  party,  or  the  attorney  or  agent  of 
such  party,  of  such  attoraey  being  authorized  to  act  as  attorney  for  the  party  on 
whose  behalf  such  notice  is  given,  all  pleadings,  notices,  summonses,  orders,  rales, 
and  other  proceedings  which  according  to  the  practice  of  the  Courts  are  to  be  de- 
livered to  or  served  upon  the  party  on  whose  behalf  such  notice  is  given  shall  there- 
after be  delivered  to  or  served  upon  such  attoraey. 

Attachment.  [xxviii 

168.  Rules  for  attachment  shall  be  absolute  in  the  first  instance  in  the  two  follow- 
ing cases  only,  viz.:  first,  for  non-payment  of  costs  on  a  Master's  allocatur;  secondly, 
against  a  sheriff  for  not  obeying  a  rule  to  return  a  writ  or  to  bring  in  the  body. 

Awards  akd  Annuities. 

169.  Where  a  rale  to  show  cause  is  obtained  to  set  aside  an  award  or  an  annuity, 
the  several  objections  thereto  intended  to  be  insisted  upon  at  the  time  of  moving  to 
make  such  rule  absolute  shall  be  stated  in  the  rale  to  show  cause. 

170.  Costs  may  be  taxed  on  an  award,  notwithstanding  the  time  for  setting  aside 
the  award  has  not  elapsed. 

Miscellaneous. 

171.  On  a  reference  to  the  Master  to  ascertain  the  amount  for  which  final  judg- 
ment is  to  be  signed,  the  Master's  certificate  shall  be  filed  in  the  office  when  judgment 
is  signed. 

172.  On  every  appointment  made  by  the  Master,  the  party  on  whom  the  same  shall 
be  served  shall  attend  such  appointment  without  waiting  for  a  second,  or  in  default 
thereof,  the  Master  may  proceed  ex  parte  on  the  first  appointment. 

173.  The  Master's  offices  in  the  several  Courts  shall  be  opei^  in  term  time,  from 
eleven  o'clock  in  the  forenoon  till  five  o'clock  in  the  afternoon,  and  not  in  the  even- 
ing ;  and  in  the  vacation,  from  eleven  o'clock  in  the  forenoon  till  three  o'clock  in  the 
afternoon,  except  between  the  10th  day  of  August  and  the  24th  day  of  October, 
when  they  are  to  be  open  from  eleven  in  the  morning  till  two  in  the  afternoon,  and 
except  on  Qood  Friday,  Easter  Eve,  Monday  and  Tuesday  in  Easter  Week,  Christmas 
Day,  and  the  three  following  days,  and  such  of  the  four  following  days  as  may  not 
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fall  in  the  time  of  term  but  not  otherwise,  namely,  the  Queen's  Birthday,  the  Qaeen'^ 
Accession,  Whit  Monday,  and  Whit  Tuesday,  when  the  offices  shall  be  closed. 

174.  In  all  cases  in  which  any  partictklar  number  of  days,  not  expressed  to  be  clear 
days,  is  prescribed  by  the  rules  or  practice  of  the  Courts,  the  same  shall  be  reckoned 
exclusively  of  the  first  day,  and  inclusively  of  the  last  day,  unless  the  last  day  shall 
happen  to  fall' on  a  Sunday,  Christmas  Day,  Good  Friday,  or  a  day  appointed  for  a 
public  fast  or  thanksgiving,  in  which  case  the  time  shall  be  reckoned  exclusively  of 
that  day  also. 

175.  The  days  between  Thursday  next  before,  and  the  Wednesday  next  after  Easter 
Day,  and  Christmas  Day  and  the  three  following  days  shall  not  be  reckoned  or  included 
^     .   -|  in  any  rules,  ^notices,  or  other  proceedings,  except  notices  of  trial  or  notices 

^^^^J  of  inquiry. 

176.  In  all  causes  in  which  there  have  been  no  proceedings  for  one  year  from  the 
last  proceeding  had,  the  party,  whether  plaintiff  or  defendant,  who  desires  to  proceed 
shall  give  a  calendar  month's  notice  to  the  other  party  of  his  intention  to  proceed. 
The  summons  of  a  Judge,  if  no  order  be  made  thereupon,  shall  not  be  deemed  a  pro- 
ceeding within  this  rule.  Notice  of  trial,  though  afterwards  countermanded,  shall 
be  deemed  a  proceeding  within  it. 

Forms  of  Procesdikqs. 

The  forms  of  proceedings  contained  in  the  Schedule  hereunder  may  be  used  in  the 
cases  to  which  they  are  applicable,  with  such  alterations  as  the  nature  of  the  actioa, 
the  description  of  the  Court  in  which  the  action  is  depending,  the  character  of  the 
parties,  or  the  circumstances  of  the  case  may  render  necessary ;  but  any  variance 
therefrom,  not  being  in  matter  of  substance,  shall  not  affect  their  validity  or  regularity. 

Schedule. 

1. — Form  of  an  Issue  in  General. 

In  the  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  ease 

may  be]. 
The        day  of       ,  in  the  year  of  our  Lord  18 
{date  of  declaration) 
(The  Ventie.) — A.  B.  by  P.  A.  his  attorney  [or  "  in  person,"  as  the  case  may  6e, 
and  as  in  the  declaration,]  sues  C.  D.,  who  has  been  summoned  to  answer  the  said 
A.  B.  by  virtue  of  a  writ  issued  on  the        day  of        ,  in  the  year  of  our  Lord        , 
(the  date  of  the  first  writ)  out  of  Her  Majesty's  Court  of  Queen's  Bench,  [or  "  Com- 
mon Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be,]  For,  [&c.  Copy  the  deda- 
rationfrom  these  words  to  the  end,  and  all  the  pleadings,  with  their  dates,  writing  each 
plea  or  pleading  in  a  separate  paragraph,  and  numbering  the  same  as  in  the  pleading 
delivered,  and  conclude  thus:]  Therefore  let  a  jury  come,  k^. 

2. — Form  of  a  Nisi  Prius  Record, 
The  Nisi  Prius  record  will  be  a  copy  of  the  issue  as  delivered  in  the  action,    B  must 
be  engrossed  on  parchment,  and  a  more  convenient  shape  than  that  heretofore  in  use 
must  be  adopted. 

^  *     ^    *3. — Form  of  a  Postea  on  a  Verdict  for  Plaintiff  on  all  the  issues  where  the 
J         Cause  is  tried  in  Lotidon  or  Middlesex,  and  where  the  Defendant  appears 
at  the  trial. 
Afterwards  on  the        day  of        ,  a.  d.        ,  (the  first  day  of  the  sittings)  at  the 
Guildhall  of  the  City  of  London  [or  "at  Westminster  Hall,  in  the  county  of"]  Mid- 
dlesex, before  the  Right  Honourable  John  Lord  Campbell,  Her  Majesty's  Chief 
Justice  assigned  to  hold  pleas  in  the  Court  of  our  Lady  the  Queen  before  the  Queen 
herself,  [or  if  in  the  Common  Pleas  **  before  the  Right  Honourable  Sir  John  Jervis, 
Knight,  Iler  Majesty's  Chief  Justice  assigned  to  hold  pleas  in  Her  Majesty's  Court 
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of  the  Bench,"  or  in  the  Exchequer  "  before  the  Right  Honourable  Sir  Frederick 
Pollock,  Knight,  Chief  Baron  of  Her  Majesty's  Court  of  Exchequer,"]  come  the 
parties  within  mentioned  by  their  respective  attorneys  within  mentioned,  and  a  jury 
of  the  within  county  [or  "  city"]  being  summoned,  also  come,  who,  being  sworn  to 
try  the  matters  in  question  between  the  said  parties  upon  their  oath,  say  that,  [&c. 
stcUe  the  affirvftaiive  or  negative  of  the  issue  cts  it  is  found  for  tfte  plaintiff,  and  in  the 
terms  adopted  in  the  pleading.]  [If  there  be  severed  issues  joined  and  tried,  then  say 
**  as  to  the  first  issue  within  joined  upon  their  oath  say  that,"  (&c.,  state  the  affirmative 
or  negative  of  the  isstte  cu  found  for  plaintiff, )  **  and  as  to  the  second  issue  within  joined, 
the  jury  aforesaid  upon  their  oath  say  that,"  (&c.,  so  proceed  to  state  the  finding  of 
the  jury  on  all  the  issues,)]  [Conclude  with  an  assessment  of  the  damages,  thus:] 
And  they  assess  the  damages  of  the  plaintiff  on  occasion  of  the  premises  within 
complained  of  by  him,  over  and  above  his  costs  of  suit,  to  £  ,  and  for  those 

costs  to  iOs.    Therefore,  Ac. 

4. — The  lAke,  where  the  Cause  is  tried  at  the  Assizes, 

Afterwards,  on  the  day  of  ,  a.  d.  (the  commission  day  of 

the  cusizes),  at  in  the  county  [or  "  city"]  of  \     ,  before  Sir 

knight,  and  Sir  knight,  Justices  of  our  said  Lady  the  Queen,  assigned  to  take 

the  assizes  in  and  for  the  within  county  [or  "  city  and  county,"  or  **  town  and  county," 
as  the  case  may  be],  oome  the  parties  within  mentioned  by  their  respective  attorneys 
within  mentioned ;  and  a  jury  of  the  said  county  [or  "  city  and  county,"  or  "  town 
and  county,"  as  the  case  may  be,]  being  summoned  also  come,  who,  being  sworn  to 
try  the  matters  in  question  between  the  said  parties,  upon  their  oath  say,  that,  [&c^ 
state  the  negaiive  or  affirmative  of  the  issue  as  it  is  found  for  the  plaitUiff,  and  in  the 
terms  adopted  by  the  pleading.]  [If  there  be  several  issues  joined  and  tried,  then  say, 
"  as  to  the  first  issue  within  joined  upon  their  oath,  say,  that,"  (&q.,  state  the 
affirmative  or  negaiive  of  the  issue  as  it  is  found  for  the  plaintiff,)  **'  and  p^ 
as  to  the  second  issue  within  joined,  the  jury  aforesaid,  on  their  oath  >- 
aforesaid,  say,  that,"  (Ac.,  so  proceed  to  state  the  finding  of  the  jury  on  all  the 
issues.)]  [Conclude  with  stating  an  assessment  of  the  damages,  thus:]  And  they 
assess  the  damages  of  the  plaintiff  on  occasion  of  the  premises  within  complained 
of  by  him,  over  and  above  his  costs  of  suit,  to  £  ,  and  for  those  costs  to  40^. 

Therefore,  &c. 

5. — Form  of  a  Judgment  for  Plaintiff  on  a  Verdict  in  «  Town  Cause. 

[Copy  the  Nisi  Prius  record,  and  then  proceed  thtu:]  Afterwards,  on  the 
day  of  in  the  year  of  our  Lord  ,  [day  of  signing  final  judgtnent] 

come  the  parties  aforesaid,  by  their  respective  attorneys  aforesaid  [or  as  the  c€ue  may 
be,  if  they  have  not  appeared  'by  attorneys],  and  the  Right  Honourable  John  Lord 
Campbell,  Her  Majesty's  Chief  Justice  assigned  to  hold  Pleas  in  the  Court  of  our 
Lady  the  Queen  before  the  Queen  herself,  [or  if  in  Common  Pleas, "  the  Right  Honour- 
able Sir  John  Jervis,  Knight,  Her  Majesty's  Chief  Justice  assigned  to  hold  Pleas  in 
Her  Majesty's  Court  of  the  Bench,"  or  if  the  Exchequer,  "  the  Right  Honourable  Sir 
Frederick  Pollock,  Knight,  Chief  Baron  of  Her  Majesty's  Court  of  Exchequer,"  or 
"  the  Honourable  Sir  ,  Knight,  before  whom  the  said  issue  was  (or  **  issues 

were")  tried  in  the  absence  of  Her  Majesty's  Chief  Justice,  Ac.,"  as  the  case  may  be,] 
hath  sent  hither  his  record  had  before  him  in  these  words:  Afterwards,  [&c.,  copy 
(he  postea.]  Therefore  it  is  considered  that  the  plaintiff  do  recover  against  the 
defendant  the  said  moneys  by  the  jurors  aforesaid  in  form  aforesaid  assessed  [or  if 
the  action  be  in  debt  and  the  jury  do  not  assess  the  debt,  but  only  the  damages  and  forty 
shillings  costs,  then  say  "  do  recover  against  the  defendant  the  said  debt  of  £  , 

and  the  moneys  by  the  jurors  aforesaid  in  form  aforesaid  assessed"] ;  and  also  £ 
for  his  costs  of  suit  by  the  court  here  adjudged  of  increase  to  the  plaintiff,  which 
said  moneys  and  costs  [or  "  debt,  damages,  and  costs,"]  in  the  whole  amount  to  £ 
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[In  the  margin  of  the  roll,  opposite  the  words  "  Therefore  it  is  considered/'  write 
"Judgment  signed  the  day  of  ,  a.  d.  ,"  stating  the  dayoftigft- 

ing  the  judgment.] 

6. — The  Like,  in  a  Cause  tried  at  the  Assizes, 

[Copy  the  Nisi  Prius  record,  and  then  proceed  thus :]     Afterwards,  on  the 
day  of  ,  in  the  year  of  our  Lord  (day  of  signing  final  Judgment  i, 

come  the  parties  aforesaid,  by  their  respective  attorneys  aforesaid  (or,  as  the  case  may 
^        .*-■    *be)  I  and  Sir  ,  knight,  and  Sir  ,  knight.  Justices  of  our 

-I  Lady  the  Queen  assigned  to  take  the  assizes  in  and  for  the  said  county  [or 
"city  and  county,''  &c.,  as  the  ease  may  be],  before  whom  the  said  issue  was  [or 
**  issues  were"]  tried,  have  sent  hither  their  record  had  before  them  in  these  words. 
Afterwards,  [&c.     Conclude  as  directed  in  the  preceding  form.] 

7. — Form  of  an  Issue  where  it  is  directed  to  be  tried  by  the  Sheriff,  &e. 
[Commence  the  issue  as  in  the  form  No.  1,  cU>oue  prescribed.     Then  copy  aU  the 
pleadings,  and  after  the  joinder  of  issue  proceed  as  follows :]    And  forasmuch  as  the 
sum  sought  to  be  recovered  in  this  suit,  and  endorsed  on  the  said  writ  of  summons, 
does  not  exceed  20/.,  hereupon  on  the  day  of  ,  in  the  year 

(teste  of  writ  of  trial),  pursuant  to  the  statute  in  that  case  made  and  provided,  the 
Sheriff  [or  '*the  Judge  of  ,  being  a  Court  of  Record  for  the  recovery  of  debt 

in  the  said  county,"  as  the  case  may  be],  is  commanded  that  he  summon  twelve,  ^., 
who  neither,  &c.,  who  shall  be  sworn  truly  to  try  the  issue  [or  "  issues"]  above  joined 
between  the  parties  aforesaid,  and  that  he  proceed  to  try  such  issue  [or  issues]  accord 
dingly ;  and  when  the  same  shall  have  been  tried  that  he  make  known  to  the  Court 
here  what  shall  have  been  done  by  virtue  of  the  writ  of  our  Lady  the  Queen  to  him 
in  that  behalf  directed,  with  the  finding  of  the  jury  thereon  endorsed  on  the 
day  of  ,  &G. 

S.-'Fjorm  of  a  Writ  of  Trial  before  the  Sheriff,  dv. 
Victoria,  by  the  Grace  of  God  of  the  united  kingdom  of  Great  Britain  and  Ireland 
Queen,  Defender  of  the  Faith,  to  the  Sheriff  of  ,  [or  "  to  the  Judge  of  , 

being  a  Court  of  Record  for  the  recovery  of  debt  in  Our  county  of  ,"  as  the 

case  may  be,]  greeting:  Whereas  A.  B.  in  Our  Court  of  Queen's  Bench  [or  "Common 
Pleas,"  or  **  Exchequer  of  Pleas,"  as  the  case  may  be]  at  Westminster,  on  the 
(date  of  first  writ  of  summons)  day  of  ,  in  the  year  of  our  Lord  , 

impleaded  C.  D.  in  an  action  for  [&c.  here  recite  the  declaration  in  the  past  tense^  and 
the  plaintiff  claimed  £  :  And  whereas  the  defendant  on  the  (date  of 

plea)  day  of  last,  by  his  attorney,  (or,  as  the  case  may  be,)  came  into 

Our  said  Court,  and  said  [&c.,  here  recite  the  picas  and  pleadings  to  the  joinder  of 
issue :]  And  whereas  the  sum  sought  to  be  recovered  in  the  said  action,  and  endorsed 
on  the  writ  of  summons  therein,  does  not  exceed  202.;  and  it  is  fitting  that  the  issue 
[or  "  issues"]  joined  as  aforesaid  should  be  tried  before  you  the  said  Sheriff  [or 
^  ...-.  "Judge,"  as  ike  case  may  be] :  We  therefore,  pursuant  to  *the  statute  in 
-I  such  case  made  and  provided,  command  you  that  you  do  summon  twelve 
free  and  lawful  men  of  your  county  duly  qualified  according  to  law,  who  are  in  no- 
wise akin  to  the  plaintiff  or  to  the  defendant,  who  shall  be  sworn  truly  to  try  the 
said  issue  [or  "  issues"]  joined  between  the  parties  aforesaid,  and  that  you  proceed 
to  try  such  issue  [or  "  issues"]  accordingly ;  and  when  the  same  shall  have  been  tiied 
in  manner  aforesaid  we  command  you  that  you  make  known  to  us  [or  in  the  Common 
Fleas  "  to  Our  Justices,"  or  in  the  Exchequer  "  to  the  Barons  of  Our  said  Exchequer," 
a.t  the  case  may  be,]  at  Westminster,  what  shall  have  been  done  by  virtue  of  this  writ, 
with  the  finding  of  the  jury  hereon  endorsed,  on  the  day  of  next. 

Witness  [name  of  the  Chief  Justice,  or  of  the  Chy^  Baron  if  ike  action  ia 

in  the  Exchequer]  at  Westminster,  the  day  of  ,  in  ^e  year  of  our 

Lord 
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9.— -Form  of  Endorsement  on  the  Writ  of  IVurf  of  the  Verdict. 

Afterwards,  on  the  day  of  ,  in  the  year  of  oar  Lord  [day 

of  trial]  before  me,  sheriff  of  the  county  of  ,  [or  "judge  of  the  Court 

of  "]  came  as  well  the  within-named  plaintiff  as  the  within-named  defendant, 

by  their  respective  attorneys  within  named,  [or,  as  the  case  may  be,]  and  the  jurors 
of  the  jury  by  me  duly  summoned,  as  within  commanded,  also  came,  and  being  duly 
sworn  to  try  the  issue  [or  "  issues'']  within  mentioned  t)n  their  oath,  said,  that  [&c., 
here  state  the  finding  of  the  jury  <u  in  apostea  on  a  trial  at  Nisi  iViW], 

The  answer  to  (a)  S.  S.,  sheriff. 

10. — The  like,  in  ease  a  Nonsuit  takes  place. 
[Proceed  as  in  the  above  form,  but  after  the  words  **  duly  sworn  to  try  the  issue 
within  mentioned," |7rocee(2  cts  follows:]  and  were  ready  to  give  their  verdict  in  that 
behalf;  but  the  plaintiff  being  solemnly  called,  came  not,  nor  did  he  further  prose- 
cute hb  said  suit  against  the  defendant 

11.— Ibrm  of  Judgment  for  the  Plaintiff  after  Trial  before  the  Sheriff. 

[Copy  the  issue,  and  then  proceed  as  follows :]  Attsrwards  on  ihe         day  of 
in  the  year  of  our  Lord  [day  of  signing  final  judgment],  come  the  parties 

aforesaid,  by  their  respective  attorneys  aforesaid  [<u  the  case,may  be],  and  the  said 
sheriff  [or  "Judge,"  as  the  case  may  be]  before  whom  the  said  issue  [or  "issues"] 
came  on  to  be  tried,  hath  sent  hither  the  said  last-mentioned  writ,  with  an  endorse- 
ment thereon,  which  said  endorsement  is  in  these  words ;  to  wit,  [copy  the  endorse- 
ment]. Therefore  it  is  considered,  &c.  [conclude  as  in  other  cases.  See  the  form 
supra.  No.  5.] 

♦Writs  op  Execution.  r*xxxiT 

No.  1. —  Writ  of  Fieri  Facicu  on  a  Judgment  for  Plaintiff. 
YiCTORiA,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  greeting.    We  com- 

mand you,  that  [If  sued  out  of  the  Court  of  Exchequer,  say  "  We  command  you,  that 
you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same, 
and"]  of  the  goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to  be  made  £ 
[the  amount  of  all  the  moneys  recovered  by  the  judgment],  which  A.  B.  lately  in  our 
Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case 
may  be],  recovered  against  him,  whereof  the  said  C.  D.  is  convicted,  together  with 
interest  upon  the  said  sum  at  the  rate  of  four  pounds  per  centum  per  annum  from 
the  day  of  ,  in  the  year  of  our  Lord  (&)t  on  which  day  the 

judgment  aforesaid  was  entered  up,  and  have  that  money,  with  such  interest  as  afore- 
said, before  Us  [or  in  the  Common  Pleas  "  before  us  Justices,"  or  in  the  Exchequer 
"  before  the  Barons  of  our  Exchequer,"  as  the  case  may  be],  at  Westminster,  imme- 
diately after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B. ;  and  that  you  do 
all  such  things  as  by  the  statute  passed  in  the  second  year  of  Our  reign  you  are 
authorized  and  required  to  do  in  this  behalf.  And  in  what  manner  you  shall  have 
executed  this  Our  Writ  make  appear  to  Us  [or  in  the  Common  PIms  "  to  our  Jus 
tices,"  or  in  the  Exchequer  "  to  the  Barons  of  Our  Exchequer,"  as  the  case  may  be], 
at  Westminster,  immediately  after  the  execution  hereof,  and  have  you  there  then  this 
Writ.    Witness,  ,  at  Westminster,  the  day  of  ,  in  the  year 

of  our  Lord 


(a)  Sic. 

(6)  The  day  on  which  the  Judgment  wm  entered  up,  or  if  entered  up  prior  to  the  lit  of  Octo- 
ber, 1838,  8^y  «from  the  let  day  of  October,  in  the  year  of  oar  Lord  1838/'  omitting  the  wordn 
**  on  which  day  the  judgment  aforesaid  wai  entered  up." 

SB 
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No.  2. —  Writ  of  Fieri  Facias  on  a  Judgment  for  Defendant, 
Victoria,  by  the  Grace  of  God  of  the  UDited   KiDgdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  greeting.    We  com- 

mand you,  that  you  cause  to  be  made  [i/*  sued  out  of  the  Court  of  Exchequer  "  that 
you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same, 
and  cause  to  be  made"]  of  the  goods  and  chattels  in  your  bailiwick  of  A.  B.  j&  , 
which  lately  in  Our  Court  of  Queen's  Bench  [or  '*  Common  Pleas,''  or  "  Excheqnei 
of  Pleas,"  as  the  case  may  6e,]  were  awarded  to  C.  D.  for  his  costs  of  defence  in  an 
action  lately  prosecuted  in  Our  said  Court  by  the  said  A.  B.  against  the  said  C.  D., 
^  <l   whereof  the  said  A.  B.  is  convicted,  together  with  interest  on  *the  said  sum 

-I   at  the  rate  of  four  pounds  per  centum  per  annum  from  Ihe  day 

of  ,  in  the  year  of  our  Lord  (a),  on  which  day  thei  judgment  afore- 

said was  entered  up,  and  have  you  that  money  before  Us  [or  in  (he  Common  Pleas 
"  before  Our  Justices,"  or  in  the  Exchequer  "  before  Our  Barons,"  as  the  case  ma^  6e,] 
at  Westminster,  immediately  after  the  execution  hereof,  to  be  rendered  to  the  said  O. 
D. ;  and  that  you  do  all  such  things  as  by  the  Statute  passed  in  the  second  year  of 
Our  reign  you  are  authorized  and  required  to  do  in  this  behalf.  And  in  what  manner 
you  shall  have  executed  this  Our  Writ  make  appear  to  Us  [or  in  the  Common  Pleas 
'*to  Our  Justices,"  or  in  the  Exchequer  "to  the  Barons  of  Our  Exchequer,"  as  the  case 
may  be,]  at  Westminster,  immediately  after  the  execution  hereof,  and  have  you  there 
then  this  Writ.    Witness  ,  at  Westminster,  the  day  of  ,  in  the 

year  of  our  Lord 

No.  3. — Writ  of  Fieri  Facias  on  a  Rule  for  Payment  of  Money. 

Victoria,  by  the  Graoe  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  greeting.    We  com- 

mand you,  that  [If  sued  out  of  the  Court  of  Exchequer,  say,  "We  command  you,  that 
you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same, 
and"]  of  the  goods  and  chattels  of  0.  D.  in  your  bailiwick  you  cause  to  be  made 
£  ,  which  lately  in  our  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or 

**  Exchequer  of  Pleas,"  as  the  case  may  be,]  by  a  rule  of  Our  said  Court  dated  the 
day  of  ,  A.  D.  ,  were  ordered  to  be  paid  by  the  said  C.  D.  to  A.  B. ; 

and  that  of  the  said  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  you  further 
cause  to  be  made  interest  upon  the  said  sum  at  the  rate  of  four  pounds  per  centum 
per  annum  from  the  day  of  ,  in  the  year  of  our  Lord  (6),  on 

which  day  the  said  rule  was  made,  and  have  that  money  together  with  such  interest 
as  aforesaid,  before  Us  [or  in  ihe  Common  Pleas  "  before  Our  Justices,"  or  in  the 
Exchequer  **  before  the  Barons  of  Our  Exchequer,^'  as  the  ease  may  be],  at  Westmin- 
ster, immediately  after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B. ;  and 
that  you  do  all  such  things  as  by  the  Statute  passed  in  the  second  year  of  our  reign 
you  are  authorized  and  required  to  do  in  this  behalf.  And  in  what  manner  you  shall 
have  executed  this  Our  Writ  make  appear  to  Us  [or  in  the  Common  Pleas  "to  our 
Justices,"  or  in  iJie  Exchequer  "  to  the  Barons  of  Our  Exchequer,"  as  the  case  may 
^  .-.    5e],  at  Westminster,  immediately  after  the  *execution  hereof,  and  hare 

xxxvij    y^^  ^jj^^  ^jjg^  ^jg  y^^^     Witness  ,  at  Westminster,  the 

day  of  ,  in  the  year  of  our  Lord 

No.  4. —  Writ  of  Fieri  Facias  on  a  Bute  for  Payment  of  Money  and  Costs. 

Victoria,  by  the  Qrace  of  God  of  the  United  Kingdom  of  Great  Britain  and 

(a)  The  day  on  which  the  judgment  was  entered  up,  or  if  entered  up  prior  to  the  let  of  Oeto> 
ber,  1838,  say  "  from  the  let  day  of  October,  in  the  year  of  our  Lord  1838/'  omitting  the  words 
"  on  which  day  the  judgment  aforesaid  was  entered  up." 

{b)  The  day  on  which  the  rule  was  made,  or  if  it  were  made  prior  to  the  Ist  of  October,  1&S6^ 
say,  **  from  Uie  1st  day  of  Ootober,  in  the  year  of  our  Lord  1838,"  omitting  the  words  **<m  which 
day  the  said  rule  was  made." 
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Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  greeting.    We  com- 

mand you,  that  [If  wed  out  of  the  Court  of  Exchequer^  say  "  We  command  you, 
that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the 
same,  and"]  of  the  goods  and  chattels  of  0.  D.  in  your  bailiwick  you  cause  to  be 
made  £  ,  which  lately  in  Our  Court  of  Queen's  Bench  [or  "  Common  Pleas,'' 

or  **  Exchequer  of  Pleas,''  at  the  case  may  ^e,]  by  a  rule  of  Our  said  Court  dated 
the  day  of  ,  in  the  year  of  our  Lord  ,  were  ordered  to  be 

paid  by  the  said  C.  D.  to  A.  B.,  together  with  certain  costs  in  the  said  rule  mentioned, 
which  said  costs  have  been  taxed  and  allowed  by  Our  said  Court  at  £0  ;  and 

that  of  the  said  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  you  further 
cause  to  be  made  interest  upon  the  said  two  several  sums  at  the  rate  of  four  pounds 
per  centum  per  annum  from  the  day  of  ,  in  the  year  of  our  Lord  ,(a) 

and  have  those  moneys,  together  with  such  interest  as  aforesaid,  before  Us  [or  in  the 
Common  Pleas  "  before  Oar  Justices,"  or  in  the  Exchequer  "  before  the  Barons  of 
oar  Exchequer,"  as  the  case  may  be],  at  Westminster,  immediately  afler  the  execution 
hereof,  to  be  rendered  to  the  said  A.  B.;  and  that  you  do  all  such  things  as  by  the 
Statute  passed  in  the  second  year  of  Our  reign  you  are  authorized  and  required  to 
do  in  this  behalf.  And  in  what  manner  you  shall  have  executed  this  Our  Writ 
make  appear  to  Us  [or  in  the  Common  Pleas  **  to  our  Justices,"  or  in  the  Exchequer 
"  to  the  Barons  of  Our  Exchequer,"  as  the  case  may  he"],  at  Westminster,  immediately 
after  the  execution  hereof,  and  have  you  there  then  this  Writ.    Witness,  ,  at 

Westminster,  the  day  of  ,  in  the  year  of  our  Lord 

No.  5. —  Writ  of  Fieri  Facias  on  a  Rule  for  Payment  of  Costs  only. 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  greeting.    We  com- 

mand you,  that  [If  sued  out  of  the  Exchequer,  say  **  We  command  you,  that  you  omit 
not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same,    p^ 
and"]  *of  the  goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to    L 
be  made  £  ,  for  certain  costs  which  by  a  rule  of  Our  Court  of  Queen's  Bench 

[or  "Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be],  dated  the 
day  of  ,  in  the  year  of  our  Lord  ,  were  ordered  to  be  paid  by  the  said  C.  D. 

to  A.  B.,  which  sud  costs  have  been  taxed  and  allowed  by  Our  said  Court  at  the  said 
sum,  and  that  of  the  said  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  you 
farther  cause  to  be  made  interest  upon  the  said  sum  at  the  rate  of  four  pounds  per 
centum  per  annum  from  the  day  of         ,  in  the  year  of  our  Lord  ,(6)  and 

have  that  money,  together  with  such  interest  as  aforesaid,  before  Us  [or  in  the  Common 
Pleas  '*  before  Our  Justices,"  or  in  the  Exchequer  "  before  the  Barons  of  Our  Ex- 
chequer," as  the  case  may  be],  at  Westminster,  immediately  after  the  execution  hereof, 
to  be  rendered  to  the  said  A.  B. ;  and  that  you  do  all  such  things  as  by  the  Statute 
passed  in  the  second  year  of  Our  reign  you  are  authorized  and  required  to  do  in  this 
behalf.  And  in  what  manner  you  shall  have  executed  this  Our  Writ  make  appear  to 
Us  [or  in  the  Common  Pleas  "  to  Our  Justices,"  or  in  the  Exchequer  "  to  the  Barons 
0^  Our  Exchequer,"  as  the  case  may  be],  at  Westminster,  immediately  after  the  exe- 
cution hereof,  and  have  you  there  then  this  Writ  Witness,  ,  at  Westmin- 
ster, the               day  of               ,  in  the  year  of  our  Lord 

No.  6, — Writ  of  Fieri  Facias  on  a  Judgment  of  an  Inferior  Court  removed  into  One 

of  the  Superior  Courts. 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britiun  and 

(o)  The  day  on  which  the  coats  were  taxed.  If  the  costs  were  taxed  after  the  rule  made.,  and 
yon  seek  to  recover  interest  on  the  principal  money  from  the  date  of  the  latter,  70a  must  alter 
jthe  form  accordingly. 

{b)  The  day  on  which  the  costs  were  taxed,  or  if  there  has  been  more  than  one  aUooator.  the 
day  on  which  the  last  aUocatnr  was  made. 
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•  

Ireland  Queen,  Defender  of  the  Faiih ;  to  the  Sheriff  jof  greeting.    We  com- 

mand you,  that  [If  sued  out  of  the  Court  of  Exchequer,  say  "  We  command  jou, 
that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the 
same,  and"]  of  the  goods  and  chattels  of  G.  D.  in  your  bailiwick  yon  cause  to  be 
made  £    '  ,  which  A.  B.  lately  in  [insert  the  style  of  the  Court],  by  the 

judgment  of  the  said  Court,  recovered  against  the  smd  C.  D.,  whereof  the  said  0.  D. 
is  convicted,  and  which  judgment  was  afterwards,  on  the  day  of  ,  in 

the  year  of  our  Lord  ,  removed  into  Our  Court  of  Queen's  Bench  [or  "  Com- 

mon Pleas,''  or  "  Exchequer  of  Pleas,"  <u  th!e  ease  may  be,]  by  virtue  of  an  order  of 
that  Our  said  Court  [or  "  of  ,  one  of  the  Justices  of  that  Our  said  Court,"  as 

the  case  tnay  be],  in  pursuance  of  the  Statute  in  such  case  made  and  provided,  and 
the  costs  attendant  upon  the  application  for  the  said  order  and  upon  the  said  removal 

*T5rxviiil  ^®''®'  ^^  *^^  ^y  ^  ,  in  the  year  of  our  Lord  , 

-I  taxed  and  allowed  by  Our  said  Court  of  Queen's  Bench  [or  "  Common 
Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  6c],  at  £  ;  and  we  further 

command  you,  that  of  the  said  goods  and  chattels  of  the  said  0.  D.  in  your  bailiwick 
you  further  cause  to  be  made  the  siud  £  ,(a)  together  with  interest  on  the 

said  two  several  sums  at  the  rate  of  four  pounds  per  centum  per  annum  from  the 
said  day  of  ,  in  the  year  of  our  Lord  ;  (6)  and  that  you  have 

that  money,  with  such  interest  as  aforesaid,  before  Us  [or  in  Uic  Common  Pleas 
**  before  Our  Justices,"  or  in  the  Exchequer  **  before  the  Barons  of  Our  Exchequer," 
as  the  case  may  be],  at  Westminster,  immediately  after  the  execution  hereof,  to  be 
rendered  to  the  said  A.  B. ;  and  that  you  do  all  such  things  as  by  the  Statute  passed 
In  the  second  year  of  our  reign  you  are  authorised  and  required  to  do  in  this  behalf. 
And  in  what  manner  you  shall  have  executed  this  Our  Writ  make  appear  to  Us  [or 
in  the  Common  Pleas  "  to  our  Justices,"  or  in  the  Exchequer  "  to  the  Barons  of  Our 
Exchequer,"  as  the  case  may  be],  at  Westminster,  immediately  after  the  execution 
hereof,  and  have  you  there  then  this  Writ.    Witness  ,  at  Westminster, 

the  day  of  ,  in  the  year  of  our  Lord 

No.  7. —  Writ  of  Fieri  Facias  on  a  Rule  or  Order  for  Payment  of  Money  made  in  an 
Inferior  Court,  and  removed  into  One  of  the  Sup^or  Courts. 
Victoria,  by  the  Grace  of  Qod  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith.  We  command  you,  that  [If  sued  out  of  the 
Court  of  Exchequer,  say,  "We  command  you,  that  you  omit  not  by  reason  of  any 
liberty  of  your  county,  but  that  you  enter  the  same,  and"]  of  the  goods  and  chattels 
of  C.  D.  in  your  bailiwick  you  cause  to  be  made  £  ,  which  lately  in 

[insert  (he  style  of  the  Court],  by  a  rule  [or  "order"]  of  the  said  Court,  entitled 
[as  the  case  may  be],  were  by  the  said  Court  ordered  to  be  paid  by  the  said  C.  D.  to 
A.  B. ;  and  which  rule  [or  "  order"]  was  afterwards,  on  the  day  of  , 

in  the  year  of  our  Lord  ,  removed  into  Our  Court  of  Queen's  Bench  [or 

"  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be,]  by  virtue  of  an 
order  of  that  Our  said  Court  [or  "  of  ,  one  of  the  Justices  of  that  Our  said 

Court,"  <M  the  case  may  be],  in  pursuance  of  the  Statute  in  that  case  made  and  pro- 
yided,  and  the  costs  and  charges  attendant  upon  the  application  for  the  said  last- 
mentioned  order  and  upon  the  said  removal  were,  on  the  day  of  ,  in 
^  .  ^  the  year  of  our  Lord  ,  taxed  and  allowed  by  Our  said  *Court  of 
XXXIXJ  Q^ggn'8  Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the 
case  may  be],  at  £  ;  and  we  further  command  you  that  of  the  said  goods  and 
chattels  of  the  said  C.  D.  in  your  bailiwick  you  further  cause  to  be  made  the  said 
£               f(c)  together  with  interest  on  the  said  two  several  sums  at  the  rate  of  four 

(a)  The  costs  atteodant  upon  the  removal  of  the  judgment  out  of  the  Inferior  Court  into  the 
Superior  Court. 
(6)  The  day  on  which  the  costs  of  removal  were  taxed, 
(e)  The  costs  of  removing  the  rule  of  the  Inferior  Court  into  the  Superior  Court 
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p^nds  per  centum  per  annum  from  the  said  day  of  ,(a)  and  that  you 

have  those  moneys,  with  such  interest  as  aforesaid,  before  Us  [or  in  the  Common  Pleas 
"  before  Our  Justices/'  or  in  the  Exchequer  *'  before  the  Barons  of  Our  Exchequer/' 
cu  Uie  case  may  be],  at  Westminster,  immediately  afler  the  execution  hereof,  to  be 
rendered  to  the  said  A.  B. ;  and  that  you  do  all  such  things  as  by  the  Statute  passed 
in  the  second  year  of  Our  reign  you  are  authorized  and  required  to  do  in  this  behalf. 
And  in  what  manner  you  shall  have  executed  this  Our  Writ  make  appear  to  Us  X^^ 
in  the  Common  Fleas  *'  to  our  Justices,"  or  in  the  Exchequer  "  to  the  Barons  of  Our 
Exchequer,"  as  the  case  may  be},  at  Westminster,  immediately  after  the  execution 
hereof,  and  have  you  there  then  this  Writ.    Witness,  ,  at  Westminster, 

the  day  of  ,  in  the  year  of  our  Lord 

No.  8, — Writ  of  Fieri  Facias  on  a  Rule  or  Order  for  Payment  of  Money  and  Costs 
made  in  an  Inferior  Court,  and  removed  into  One  of  the  Superior  Courts. 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  greeting.    We  com- 

mand you,  that  [or,  if  sued  out  of  the  Cotirt  of  Exchequer,  say  **  We  command  you, 
that  yon  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the 
same,  and"]  of  the  goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to  be 
made  £  ,  which  lately  in  [insert  the  style  of  the  Court],  by  a  rule 

[or  "order"]  of  the  said  Court,  entitled  [as  the  case  may  be],  were  by  the 

said  Court  ordered  to  be  paid  by  the  said  C.  D.  to  A.  B.,  and  also  £  for  the 

costs  of  the  said  rule  [or  "  order"]  by  the  said  Court  also  ordered  to  be  paid  by 
the  said  C.  D.  to  the  said  A.  B.;  which  said  rule  [or  "order"]  was  afterwards,  on 
the  day  of  ,  in  the  year  of  our  Lord  ,  removed  into  Our  Court 

of  Queen's  Bench  [or  "  Common  Pleas,"  or  **  Exchequer  of  Pleas,"  as  the  case  may 
6e],  by  an  order  of  that  Our  said  Court  [or  "  of  ,  one  of  the  Justices  of  that 

Our  Court,"  as  the  case  may  be],  in  pursuance  of  the  Statute  in  such  case  made  and 
provided ;  and  the  costs  and  charges  attendant  upon  the  application  for  the  said  last- 
mentioned  order  and  upon  the  said  removal  were,  on  the  day  of  ,  in  the 
year  of  *our  Lord  ,  taxed  and  allowed  by  Our  said  Court  of  Queen's  p^  | 
Bench  [or  "Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  6c],  at  L 
£  ;  and  We  further  command  you,  that  of  the  said  goods  and  chattels  of  the 
said  C.  D.  in  your  bailiwick  you  further  cause  to  be  made  the  said  £  \(b) 
together  with  the  interest  on  the  said  three  several  sums  at  the  rate  of  four  pounds 
per  centum  per  annum  from  the  said  day  of  ,  in  the  year  of  our 
Lord  ,(a)  and  that  you  have  those  moneys,  with  such  interest  as  aforesaid, 
before  Us  [or  in  the  Common  Pleas  "  before  Our  Justices,"  or  in  the  Exchequer  "  before 
the  Barons  of  Our  Exchequer,"  as  the  case  may  be],  at  Westminster,  immediately 
after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B. ;  and  that  you  do  all  such 
things  as  by  the  Statute  passed  in  the  second  year  of  Our  reign  you  are  authorised 
and^  required  to  do  in  this  behalf.  And  in  what  manner  you  shall  have  executed 
this  Our  Writ  make  appear  to  Us  [or  in  the  Common  Pleas  "  to  Our  Justices,"  or 
in  the  Exchequer  "  to  the  Barons  of  Our  Exchequer,"  as  the  case  may  be],  at  West- 
minster, immediately  after  the  execution  hereof,  and  have  you  there  then  this  Writ 
Witness,  ,  at  Westminster,  the  day  of  ,  in  the  year  of  our 
Lord 

No.  9. — Writ  of  Elegit  on  a  Judgment  for  Plaintiff* 
YiCTORiA,  by  the  Grace  of  God  of  the  United   Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  greeting.    Whereas 

A.  B.,  lately  in  Our  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer 

(a)  The  day  on  which  the  eosU  of  removing  the  mle  of  the  Inferior  Court  into  the  Superior 
Court  were  taxed. 
(6)  The  eoata  of  removing  the  mle  Arom  the  Inferior  Court  into  the  Superior  Court 
VOL.  I.— 72  8  B  2  B.  A  B. 
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of  Pleas/'  as  the  case  may  be,^  bj  the  judgment  of  the  same  Court  recovered  against 

C.  D.,  £  \ihe  amount  of  all  the  moneys  i-eoovered  by  the  judgmien;(\t  wherei;f 
the  said  G.  D.  is  convicted,  and  afterwards  the  said  A.  B.  came  into  Our  said  Court, 
and,  according  to  the  form  of  the  Statutes  in  such  case  made  and  provided,  choee  tti 
be  delivered  to  him  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwitrk, 
except  his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  recti*- 
ries,  tithes,  rents,  and  hereditaments,  including  lands  and  hereditaments  of  copjhohi 
or  customary  tenure,  in  your  bailiwick,  as  the  said  C.  D.  or  any  person  in  trust  for 
him  was  seised  or  possessed  of  on  the  day  of  ,  in  the  year  of  oor 
Lord  ,(a)  on  which  day  the  judgment  aforesaid  was  entered  up,  or  at  any 
time  aflerwards,  or  over  which  the  said  C.  D.  on  that  day,  or  at  any  time  afterwards, 
had  any  disposing  power  which  he  might,  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit,  to  hold  to  him  the  said  goods  and  chattels  as  his  proper 
goods  and  chattels,  and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and 
^  y^    hereditaments  ^respectively,  according  to  the  nature  and  tenure  thereof^  to 

J  him  and  to  his  assigns,  according  to  the  form  of  the  said  Statutes,  until  the 
said  sum,  together  with  interest  thereon  at  the  rate  of  four  pounds  per  centum  per 
annum  from  the  day  of  ,  in  the  year  of  our  Lord  ,(&)  shall 

have  been  levied.  Therefore  we  command  you,  that  \If  sued  out  of  (he  Court  of 
Exchequer,  say  *'  Therefore  We  command  you,  that  you  omit  not  by  reason  of  any 
liberty  of  your  county,  but  that  you  enter  the  same,  and'']  without  delay,  you  cause 
to  be  delivered  to  the  said  A.  B.  by  a  reasonable  price  and  extent  all  the  goods  and 
chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough, 
and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  includ- 
ing  lands  and  hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick,  as 
the  said  C.  D.,  or  any  person  in  trust  for  him,  was  seised  or  possessed  of  on  the 
said  day  of  ,(a)  or  at  any  time  aflerwards,  or  over  which  the  said  0. 

D.  on  that  day,  or  at  any  time  afterwards,  had  any  disposing  power,  which  he  might, 
without  the  assent  of  any  other  person,  exercise  for  his  own  benefit,  to  hold  the  said 
goods  and  chattels  to  the  said  A.  B.  as  his  proper  goods  and  chattels,  and  also  to  hold 
the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  said 
£  ,  together  with  interest  as  aforesaid,  shall  have  been  levied.  And  in  what 
manner  you  shall  have  executed  this  Our  Writ  make  appear  to  Us  [or  in  the  Common 
Pleas  "to  Our  Justices,"  or  in  the  Exchequer  "to  the  Barons  of  Our  Exchequer,*'  as 
the  case  may  be,]  at  Westminster,  immediately  after  the  execution  hereof,  under  your 
seal  and  the  seals  of  those  by  whose  oath  you  shall  make  the  said  extent  and 
appraisement,  and  have  you  there  then  this  Writ  Witness  ,  at  Westminster, 
the               day  of               ,  in  the  year  of  our  Lord 

No.  10. —  Writ  of  Elegit  on  a  Rule  for  Payment  of  Money. 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff*  of  greeting.    Whereas 

lately  in  our  Court  of  Queen's  Bench  \or  "Common  Pleas,"  or  "  Exchequer  of  Pleas," 
as  the  case  may  be],hy&  rule  of  the  said  Court,  dated  the  day  of  , 

in  the  year  of  our  Lord  ,  the  sum  of  £  was  ordered  to  be  paid  by 

C.  D.  to  A.  B.,  and  aflerwards  the  said  A.  B.  came  into  Our  said  Court,  and,  accord- 
ing to  the  form  of  the  Statute  in  such  case  made  and  provided,  choee  to  be  delivered 
to  him  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen 


(a)  The  day  on  which  the  jadgment  wm  entered  np. 

(b)  The  day  on  which  the  Judgment  was  entered  up,  or  in  ease  the  judgment  was  entered  np 
pnor  to  the  lit  of  October,  1838,  say  "fh>m  the  Ist  day  of  October,  in  the  year  of  our  Lord 
1838." 
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and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories,    ^  y. 
^tithes,  rents,  and   hereditaments,  including  lands  and   hereditaments  of    L 
copyhold  or  customary  tenure,  in  your  bailiwick,  as  the  said  G.  D.,  or  any  person  in 
trust  for  him,  was  seised  or  possessed  of  on  the  day  of  ,  in  the  yeieu* 

of  our  Lord  ,(a)  on  which  day  the  said  rule  was  made,  or  at  any  time  after- 

wards, or  over  which  the  said  0.  D.  on  that  day,  or  at  any  time  afterwards,  had  any 
disposing  power,  which  he  might,  without  the  assent  of  any  other  person,  exercise 
for  his  own  benefit,  to  hold  to  him  the  said  goods  and  chattels  as  his  proper  goods 
and  chattels,  and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments  respectively,  according  to  the  nature  and  tenure  thereof,  to  him  and  to 
his  assigns,  until  the  said  sum,  together  with  interest  upon  the  same  at  the  rate  of 
four  pounds  per  centum  per  annum  from  the  said  day  of  ,  in  the 

year  of  our  Lord  ,(a)  shall  have  been  levied.    Therefore  We  command  you, 

that  [If  sued  out  of  the  Court  of  Exchequer^  say  "  Therefore  We  command  you, 
that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the 
same,  and'']  without  delay,  you  cause  to  be  delivered  to  the  said  A.  B.,  by  a  reason- 
able price  and  extent,  all  the  goods  and  chattels  of  the  said  G.  D.  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  recto- 
ries, tithes,  rents,  and  hereditaments,  including  lands  and  hereditaments  of  copy- 
hold or  customary  tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or  any  person  in  trust 
for  him,  was  seised  or  possessed  of  on  the  said  day  of  >(a)  or 

at  any  time  afterwards,  or  over  which  the  said  G.  D.  on  that  day,  or  at  any  time 
afterwards,  had  any  disposing  power,  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit,  to  hold  the  said  goods  and  chattels  to 
the  said  A.  ip.  as  his  proper  goods  and  chattels,  and  also  to  hold  the  said  lands^ 
tenements,  rectories,  tithes,  rents,  and  hereditaments  respectively,  according  to 
the  nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  said  £  , 

together  with  interest  as  aforesaid,  shall  have  been  levied.  And  in  what  manner  you 
shall  have  executed  this  Our  Writ  make  appear  to  Us  [or  in  the  Common  Fleas  "  to 
Our  Justices,"  or  in  the  Excheqi4er  "  to  the  Barons  of  Our  Exchequer,"  as  the  case 
may  be],  at  Westminster,  immediately  after  the  execution  hereof,  under  your  seal  and 
the  seals  of  those  by  whose  oath  you  shall  make  the  said  extent  and  appraisement, 
and  have  you  there  then  this  Writ.  Witness  \  ,  at  Westminster,  the 
day  of  ,  in  the  year  of  our  Lord 

No.  11. — Writ  of  Elegit  on  a  Rule  for  Payment  of  Money  and  Costs. 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  greeting.    Whereas 

lately  in  Our  Court  of  Queen's  Bench  *[or^^  Common  Pleas,"  or  "  Exchequer  p^  «... 
of  Pleas,"  as  ike  case  may  6e],  by  a  rule  of  the  said  Court,  dated  the  I-      ^^^ 

day  of  ,  in  the  year  of  our  Lord  ,  the  sum  of  £  was  ordered 

to  be  paid  by  C.  D.  to  A.  B.,  together  with  certain  costs  in  the  said  rule  mentioned, 
which  said  costs  were  afterwards,  on  the  day  of  ,  in  the  year  of  our 

Lord  ,  taxed  and  allowed  by  Our  said  Court  at  £  ;  and  afterwards 

the  said  A.  B.  came  into  Our  said  Court,  and,  according  to  the  form  of  the  Statute 
in  such  case  made  and  provided,  chose  to  be  delivered  to  htm  all  the  goods  and 
chattels  of  the  said  0.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough, 
and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  in- 
cluding lands  and  hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick, 
as  tiie  said  G.  D.,  or  any  one  in  trust  for  him,  was  seised  or  possessed  of  on  the 
day  of  ,  in  the  year  of  our  Lord  ,{b)  or  at  any  time  afterwards,  or 

over  which  the  said  C.  D.  on  that  day,  or  at  any  time  afterwards,  had  any  disposing 

(a)  The  day  on  which  the  mle  wns  made. 

(6)  The  day  on  which  the  cosU  of  the  mle  were  taxed. 
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power,  which  he  might,  withoot  the  assent  of  any  other  person,  exercise  for  his  own 
benefit,  to  hold  to  him  the  said  goods  and  chattels  as  his  proper  goods  and  chattels, 
and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments 
respectively  according  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns, 
until  the  said  two  several  sums,  together  with  interest  upon  the  same  at  the  rate  of 
four  pounds  per  centum  per  annum  from  the  said  day  of  ,  in  the  year 

of  our  Lord  ,(a)  shall  have  been  leyied.    Therefore  We  command  you,  that 

[If  sued  out  of  the  Court  of  Exchequer ,  toy  "  Therefore  We  command  you,  that  yoa 
omit  not,  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same,  and"] 
without  delay,  you  cause  to  be  delivered  to  the  said  A.  B.,  by  a  reasonable  price  and^ 
extent,  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen 
and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments,  including  lands  and  hereditaments  of  copyhold  or  customary 
tenure,  in  your  bailiwick,  as  the  said  G.  D.,  or  any  person  in  trust  for  him,  was 
seised  or  possessed  of  on  the  said  day  of  ,(a)  or  at  any  time  after- 

wards, or  over  which  the  said  C.  D.  on  that  day,  or  at  any  time  afterwards,  had  any 
disposing  power  which  he  might,  without  the  assent  of  any  other  person,  exercise  for 
his  own  benefit,  to  hold  the  said  goods  and  chattels  to  the  said  A.  B.  as  his  proper 
goods  and  chattels,  and  also  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments  respectively,  according  to  the  nature  and  tenure  thereof,  to  him 
and  to  his  assigns,  until  the  said  two  several  sums  of  £  and  £  , 

together  with  interest  as  aforesaid,  shall  have  been  levied.  And  in  what  manner 
^  «.  -|  you  shall  have  executed  this  Our  Writ  *make  appear  to  Us  [or  in  the  Com- 
^  J  mon  Fleas  "to  Our  Justices,"  or  in  the  Exchequer  "to  the  Barons  of  Our 
Exchequer,"  as  the  case  may  be],  at  Westminster,  immediately  after  the  execution 
hereof,  under  your  seal  and  the  seals  of  those  by  whose  oath  you  shall  make  the  sidd 
extent  and  appraisement,  and  have  you  there  then  this  Writ.    Witness  ,  at 

Westminster,  the  day  of  ,  in  the  year  of  our  Lord 

No.  12. —  Writ  of  Elegit  on  a  Judgment  of  an  Inferior  Court  removed  into  one  of  the 

Superior  Courts. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  greeting.    Whereas 

A.  B.  lately  in  [insert  the  style  of  the  Court],  by  the  Judgment  of  the  said 

Court  recovered  against  C.  D.  £  ,  whereof  the  said  C.  D.  is  convicted :  And 

whereas  the  said  Judgment  was  afterwards,  on  the  day  of  ,  in  the 

year  of  our  Lord  ,  removed  into  Our  Court  of  Queen's  Bench  [or  **  Common 

Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be],  by  virtue  of  an  order  of  that 
Our  said  Court  [or  "  of  ,  one  of  the  Justices  of  that  Our  said  Courts"  as  the 

case  may  be],  in  pursuance  of  the  Statute  in  that  case  made  and  provided,  and  the 
costs  and  charges  attendant  upon  the  application  for  the  said  order  and  upon  the 
said  removal  were  afterwards,  on  the  day  of  ,  in  the  year  of  our 

Lord  ,  taxed  and  allowed  by  Our  said  Court  of  Queen's  Bench  [or  "  Common 

Pleas,"  or  **  Exchequer  of  Pleas,"  as  the  case  may  be],  at  £  ;  and  afterwards 

the  said  A.  B.  came  into  that  Our  said  Court  [or  "  Common  Pleas,"  or  "  Exchequer 
of  Pleas,"  as  the  case  may  be],  and,  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  chose  to  be  delivered  to  him  all  the  goods  and  chattels  of  the 
said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  also  all 
such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick,  as  the  said  C.  D. 
or  any  person  in  trust  for  him  was  seised  or  possessed  of  on  the  said  day 

of  ,  in  the  year  of  our  Lord  aforesaid,  ( 6)  or  at  any  time  afterwards,  or  over 


(a)  The  day  on  which  the  costs  of  the  rule  were  taxed. 

(6)  The  day  on  which  the  costs  of  removing  the  judgment  were  taxed. 
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which  the  said  C.  D.  on  that  day,  or  at  any  time  afterwards,  had  any  disposing  power 
which  he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own  benefit, 
to  hold  to  him  the  said  goods  and  chattels  as  his  proper  goods  and  chattels,  and  to 
hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  said 
two  several  sums,  together  with  interest  upon  the  same  at  the  rate  of  four  pounds 
per  centum  per  annum  from  the  said  *day  of  ,  in  the  year    p^  <. 

of  our  Lord  ,(a)  shall  have  been  levied.    Therefore  We  command    L 

you,  that  [Jf  med  out  of  the  Court  of  Exchequer,  sayi  **  Therefore  We  command  you, 
that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the 
same,  and'']  without  delay,  you  cause  to  be  delivered  to  the  said  A.  B.  by  a  reason- 
able price  and  extent  all  the  goods  and  chattels  of  the  said  0.  D.  in  your  bailiwick,- 
except  his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  recto- 
ries, tithes,  rents,  and  hereditaments,  including  lands  and  hereditaments  of  copyhold 
or  customary  tenure,  in  your  bailiwick,  as  the  said  G.  D.,  or  any  one  in  trust  for  him, 
was  seised  or  possessed  of  on  the  said  day  of  ,(a)  or  at  any  time 

afterwards,  or  over  which  the  said  C.  D.  on  that  day,  or  at  any  time  afterwards,  had 
any  disposing  power,  which  he  might,  without  the  assent  of  any  other  person,  exer- 
cise for  his  own  benefit,  to  hold  the  said  goods  and  chattels  to  the  said  A.  B.  as  his 
proper  goods  and  chattels,  and  also  to  hold  the  said  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments  respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  two  several  sums  of  £  and 

£  ,  together  with  interest  as  aforesaid,  shall  have  been  levied.    And  in  what 

manner  you  shall  have  executed  this  Our  Writ  make  appear  to  Us  [or  in  the  Common 
Pleas  "to  Our  Justices,"  or  in  the  Exchequer  '*to  the  Barons  of  Our  Exchequer,"  <u 
the  case  may  be,]  at  Westminster,  immediately  after  the  execution  hereof,  under  your 
seal  and  the  seals  of  those  by  whose  oath  you  shall  make  the  said  extent  and 
appraisement,  and  have  you  there  then  this  Writ    Witness  ,  at  MVstminster, 

the  day  of  ,  in  the  year  of  our  Lord 

No.  13. —  Wrii  of  Elegit  on  a  rule  or  order  for  Payment  of  Money  made  in  an 
Inferior  Court,  and  removed  into  one  of  the  Superior  Courts. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  greeting.    Whereas  lately 

in  [insert  the  style  of  the  Court],  by  rule  [or  "order"]  of  the  said  Court, 

entitled  [as  the  case  may  he\,  the  sum  of  £  vras  by  the  said  Court 

ordered  to  be  paid  by  C.  D.  to  A.  B. :  And  whereas  the  said  rule  [or  "  order"]  was 
afterwards,  on  the  day  of  in  the  year  of  our  Lord  ,  removed 

into  our  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as 
the  case  may  be,]  by  virtue  of  an  order  of  that  Our  said  Court,  [or  of'  one  of 

the  Justices  of  that  Our  said  Court,"  as  the  ease  may  be],  in  pursuance  of  the  Statute 
in  that  case  made  and  provided,  and  the  costs  and  charges  attendant  upon  the  appli- 
cation for  the  *said  last-mentioned  order  and  upon  the  said  removal  were  p^  ^  . 
afterwards,  on  the  day  of  ,  in  the  year  of  our  Lord  ,     *- 

taxed  and  allowed  by  Our  said  Court  of  Queen's  Bench  [or  "Common  Pleas,"  or 
"  Exchequer  of  Pleas,"  as  the  case  may  be],  at  £  ,  and  afterwards  the  said 

A.  B.  came  into  that  Our  said  Court,  and,  according  to  the  form  of  the  Statute  in 
such  case  made  and  provided,  ohoBe  to  be  delivered  to  him  all  the  goods  and  chattels 
of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and 
also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  including 
lands  and  hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick,  as  the 
said  C.  D.,  or  any  person  in  trust  for  him,  was  seised  or  possessed  of  on  the  said 

(a)  The  day  on  which  the  costs  of  removing  the  judgment  were  taxed. 
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day  of  '    ,  in  the  year  of  our  Lord  ,(a)  or  at  any  time  afterwards,  or 

over  which  the  said  0.  D.  on  the  said  day  of  ,(a)  or  at  any  time  after- 

wards, had  any  disposing  power,  which  he  might,  without  the  assent  of  any  other 
person,  exercise  for  his  own  benefit,  to  hold  to  him  the  said  goods  and  chattels  as 
his  proper  goods  and  chattels,  and  to  hold  the  said  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments  respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  two  several  sums,  together  with 
interest  on  the  same  at  the  rate  of  four  pounds  per  centum  per  annum  from  the 
said  day  of  ,(a)  shall  have  been  levied.    Therefore  We  command  yon, 

that  [If  sued  out  of  the  Court  of  Exchequer,  aay  **  Therefore  We  command  yea, 
that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the 
same,  and"]  vrithout  delay,  you  cause  to  be  delivered  to  the  said  A.  B.,  by  a  reason- 
able price  and  extent,  all  the  goods  and  chattels  of  the  said  0.  D.  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  recto- 
ries, tithes,  rents,  and  hereditaments,  including  lands  and  hereditaments  of  copy- 
hold or  customary  tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or  any  one  in  trust 
for  him,  was  seised  or  possessed  of  on  the  said  day  of  ,(a)  or 

at  any  time  afterwards,  or  over  which  the  ^aid  C.  D.  on  that  day,  or  at  any  time 
afterwards,  had  any  disposing  power,  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit,  to  hold  the  said  goods  and  chattels  to 
the  said  A.  B.  as  his  proper  goods  and  chattels,  and  also  to  hold  the  said  lands, 
^  tenements,  rectories,  tithes,  rents,  and  hereditaments  respectively,  according  to 
the  nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  said  several  sums 
of  £  and  £  ,  together  with  interest  as  aforesaid,  shall  have  been 

levied.  And  in  what  manner  you  shall  have  executed  this  Our  Writ  make  appear  to 
Us  [or  in  the  Common  Pleua  "  to  Our  Justices,"  or  tn  the  Exchequer  "  to  the  Barons 
of  Our  Exchequer,"  <u  the  case  may  he\,  at  Westminster  immediately  after  the  exe- 
^  ^  ..-.  cution  ^hereof,  under  your  seal  and  the  seals  of  those  by  whose  oath  yon 
-I  shall  make  the  said  extent  and  appraisement,  and  have  you  there  then  this 
Writ.    Witness  ,  at  Westminster,  the  day  of  ,  in  the  year 

of  our  Lord 

No.  14. — Writ  of  Elegit  on  a  Rule  or  Order  for  Payment  of  Money  and  Costs  madt 
in  an  Inferior  Courts  and  removed  into  otie  of  the  Superior  Courts, 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  greeting.    Whereas 

lately  in  [insert  the  style  of  the  Court],  by  a  rule  [or  "order"]  of  the  said 

Court,  entitled,  [as  the  case  may  be],  the  sum  of  £  was  by  the  said 

Court  ordered  to  be  paid  by  G.  D.  to  A.  B.,  together  with  the  costs  of  the  said  rale 
[or  **  order],  which  said  costs  were  afterwards,  on  the  day  of  in  the 

year  of  our  Lord  ,  taxed  and  allowed  by  the  said  Court  at  £  :  And 

whereas  the  said  rule  |or  "order"]  was  afterwards,  on  the  day  of  , 

in  the  year  of  our  Lord  ,  removed  into  Our  Court  of  Queen's  Bench  [or 

"Common  Pleas,"  or  "Exchequer  of  Pleas,"  as  the  case  may  be,]  by  virtue  of  an 
order  of  that  Our  said  Court»  [or  "  of  ,  one  of  the  Justices  of  that  Our  said 

Court,"  as  the  case  may  be,]  in  pursuance  of  the  Statute  in  that  case  made  and  pro- 
vided, and  the  costs  and  charges  attendant  upon  the  application  for  the  said  last- 
mentioned  order,  and  upon  the  said  removal,  were  afterwards,  on  the  day  of 
,  in  the  year  of  our  Lord  ,  taxed  and  alllowed  by  Our  said  Court  of 
Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  cctse  may  be,] 
at  £  ',  and  afterwards  the  said  A.  B.  came  into  Our  said  Court,  of  Queen's 
Bench  [or  "Common  Pleas," or  "Exchequer  of  Pleas,"  as  the  ease  may  be],  and, 

(a)  The  day  on  which  the  costs  of  removing  the  rule  of  the  Inferior  Court  into  the  Superior 
Court  were  taxed. 
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according  to  the  form  of  the  Statute  in  such  case  made  and  provided,  chose  to  be 
delivered  to  him  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except 
his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments,  including  lands  and  hereditaments  of  copyhold  or 
customary  tenure,  in  your  bailiwick,  as  the  said  G.  D.,  or  any  one  in  trust  for  him,  was 
seised  or  possessed  of  on  the  said  day  of  ,(a)  or  at  any  time  afterwards, 

or  over  which  the  said  C.  D.  on  that  day,  or  at  any  time  afterwards,  had  any  disposing 
power,  which  he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own 
benefit,  to  hold  to  him  the  said  goods  and  chattels  as  his  proper  goods  and  chattels, 
and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments 
respectively,  according  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns, 
until  the  said  three  several  sums,  together  with  interest  upon  the  same  at  the  rate  of 
four  pounds  per  centum  per  annum  ^from  the  said  day  of  (a),  p^  ^  ... 

shall  have  been  levied.  Therefore  We  command  you,  that  [If  sued  out  of  the  L 
Court  of  Exchequer,  aay  **  Therefore  We  command  you,  that  you  omit  not  by  reason 
of  any  liberty  of  your  county,  but  that  you  enter  the  same,  and"]  without  delay  you 
cause  to  be  delivered  to  the  said  A.  B.,  by  a  reasonable  price  and  extent,  all  the  goods 
and  chattels  of  the  said  G.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the 
plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick, 
as  the  said  G.  D.,  or  any  person  in  trust  for  him,  was  seised  or  possessed  of  on  the 
said  day  of  (a),  or  at  any  time  afterwards,  or  over. which  the  said 

G.  D.  on  that  day,  or  at  any  time  afterwards,  had  any  disposing  power,  which  he 
might,  without  the  assent  of  any  other  person,  exercise  for  his  own  benefit,  to  hold 
the  said  goods  and  chattels  to  the  said  A.  B.  as  his  proper  goods  and  chattels,  and 
also  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments 
respectively,  according  to. the  nature  and  tenure  thereof,  to  him  and  to  his  assigns, 
until  the  said  three  several  sums  of  £  ,  and  £  ,  and  £  , 

together  with  interest  as  aforesaid,  shall  have  been  levied.  And  in  what  manner 
yon  shall  have  executed  this  Our  Writ  make  appear  to  Us  [or  in  the  Common  Pleas 
"  to  Our  Justices,''  or  in  ihe  Exchequer  **  to  the  Barons  of  Our  Exchequer,"  as  the 
case  may  be],  at  Westminster  immediately  after  the  execution  hereof,  under  your 
seal  and  the  seals  of  those  by  whose  oath  you  shall  make  the  said  extent  and  appraise- 
ment, and  have  you  there  then  this  Writ  Witness  ,  at  Westminster,  the 
day  of               ,  in  the  year  of  oar  Lord 

No.  15. —  Writ  of  Capias  ad  Satisfaciendum  on  a  Judgment  for  Plaintiff. 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  greeting.    We  com- 

mand you,  that  [If  sued  out  of  the  Court  of  Exchequer,  say  '*  We  command  you, 
that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the 
same,  and"]  take  G.  D.,  if  he  shall  be  found  in  your  bailiwick,  and  him  safely  keep, 
so  that  you  may  have  his  body  before  Us  [or  in  the  Common  Pleas  **  before  Our  Jus- 
tices," or  in  the  Exchequer  **  before  the  Barons  of  Our  Exchequer,"  as  the  case  may  be,] 
at  Westminster  immediately  after  the  execution  hereof,  to  satisfy  A.  B.  £  [the 

amount  of  all  the  moneys  recovered  by  the  judgment]  which  the  said  A.  B.  lately  in  Our 
Oourt  of  Queen's  Bench  [or  "  Gommon  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case 
may  be],  recovered  against  the  said  G.  D.,  whereof  the  said  G.  D.  is  convicted,  together 
with  interest  upon  the  said  sum,  at  the  rate  *of  four  pounds  per  centum  per    ^^  y 
annum,  from  the  day  of  ,  in  the  year  of  our  Lord  ,(b)     L 

on  which  day  the  judgment  aforesaid  was  entered  up,  and  have  you  there  then  this 

(a)  The  day  on  which  the  costs  of  removing  the  mle  of  the  Inferior  Coart  into  the  Superior 
Court  were  t«xed. 

(6)  The  day  on  which  the  Judgment  was  entered  up,  or  if  entered  up  prior  to  the  1st  of  Octo> 
ber,  18.^8,  say,  <'fVom  the  1st  day  of  October,  in  the  year  of  our  Lord  1838,"  omitting  the  words 
"  on  which  day  the  jndgment  aforesaid  was  entered  up." 


xlix  REGUL^  GENERALBW.    H.  T.    863. 

Writ.    Witness  at  Westminster,  the  day  of  ,  in  the  year  of 

our  Lord 

No.  16. — Writ  of  Capias  ad  Satisfaciendum  on  a  Judgment  for  Defendant, 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land Queen,  Defender  of  the  Faith;  to  the  Sheriff  of  greeting.  We  com- 
mand you,  that  you  take  [If  sued  out  of  the  Court  of  Exchequer^  say  '*  that  yon  omit 
not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same  and  take^'J 
A.  B.  if  he  shall  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  may 
have  his  body  before  Us  \pT  in  the  Common  Pleas  "before  our  Justices,"  or  in  the 
Exchequer  **  before  the  Barons  of  our  Exchequer,"  cu  the  case  may  be^]  at  West- 
minster, immediately  after  the  execution  hereof,  to  satisfy  G.  D.  £  ,  which 
lately  in  Our  Court  of  Queen's  Bench  [or  "Common  Pleas,"  or  "  Exchequer  of  Pleas," 
as  the  case  may  be,]  were  awarded  to  the  said  C.  D.,  for  his  costs  of  defence  in  an 
action  lately  prosecuted  in  our  said  Court,  by  the  said  A.  B.  against  the  said  C.  D^ 
whereof  the  said  A.  B.  is  convicted,  together  with  interest  upon  the  said  sum  at  the 
rate  of  four  pounds  per  centum  per  annum  from  the  day  of  ^  in  the 
year  of  our  Lord  (a),  on  which  day  the  judgment  aforesaid  was  entered  up, 
and  have  you  there  then  this  Writ.  Witness  at  Westminster,  the 
day  of               ,  in  the  year  of  our  Lord 

No.  17. —  Writ  of  Capias  ad  Satisfaciendum  on  a  Rule  for  Fayment  of  Money, 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  greeting.  We  com- 
mand you,  that  you  take  [If  sued  out  of  the  Court  of  Eeehequer,  say  "We  command 
you,  that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter 
the  same,  and  take"]  C.  D.,  if  he  shall  be  found  in  your  bailiwick,  and  him  safely 
keep,  so  that  you  may  have  his  body  before  Us  [or  in  Common  Pleas  "  before  Oar 
Justices,"  or  in  Exchequer  "  before  the  Barons  of  Our  Exchequer,"  as  ike  case  may 
be,]  at  Westminster  immediately  after  the  execution  hereof,  to  satisfy  A.  B.  £  , 
which  lately  in  our  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer 
of  Pleas,"  as  the  case  may  &«],  by  a  rule  of  Our  said  Court  dated  the  day  of 
^^•1  in  the  year  of  our  Lord  ,  were  ordered  to  be  paid  by  the  *aaid 
J  C.  D.,  to  the  said  A.  B.,  and  further  to  satisfy  the  said  A.  B.  interest  upon  the 
said  sum  at  the  rate  of  four  pounds  per  centum  per  annum  from  the  day  and  yeur 
aforesaid,  (&)  and  have  you  there  then  this  Writ.  Witness  at  Westminstery 
the                 day  of              ,  in  the  year  of  our  Lord               , 

No.  IS,— Writ  of  Capias  ad  Satisfaciendum  on  a  Rule  for  Payment  of  Money  and 

Costs. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  greeting.  We  com- 
mand you,  that  you  take  [If  sued  out  of  the  Court  of  Exchequer,  say  "We  command 
you,  that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter 
the  same,  and  take"]  C.  D.,  if  he  shall  be  found  in  your  bailiwick,  and  him  safely 
keep,  so  that  you  may  have  his  body  before  Us  [or  in  the  Common  Pleas  "before  Oar 
Justices,"  or  in  the  Exchequer  "  before  the  Barons  of  our  Exchequer,"  as  the  case  may 
be,]  at  Westminster  immediately  after  the  execution  hereof,  to  satisfy  A.  B.  ;€  , 
which  lately  in  Our  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer 
of  Pleas,"  as  the  case  may  be,]  by  a  rule  of  Our  said  Court  dated  the                day  of 

(a)  The  day  on  whioh  the  judgment  wm  entered  np,  or  if  entered  np  prior  to  the  1st  of  Oete. 
ber,  1838,  say  "  from  the  let  day  of  October,  in  the  year  of  our  Lord  1838,"  omitting  the  words, 
**  on  which  day  the  judgment  aforesaid  was  entered  up." 

(b)  The  day  on  which  the  rale  was  made,  or  If  it  were  made  prior  to  the  1st  of  October,  18W« 
say  *'fh>m  the  1st  day  of  October,  in  the  year  of  our  Lord  1838." 
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• 

in  the  year  of  <mr  Lord  ,  were  ordered  to  be  paid  bj  the  said  G.  D. 

to  tlie  taid  A.  B.,  together  with  oertain  costs  in  the  said  rule  mentioned,  which  said 
oosti  have  been  taxed  and  allowed  by  Our  said  Court  at  £  [the  amount  of  the 

aUocatur  or  aUoeaturs,  if  more  than  one]t  and  further  to  satisfy  the  said  C.  D.  the  said 
last-mentioned  Mim,  together  with  interest  upon  the  said  two  several  sums  at  the 
rate  of  four  pounds  per  centum  per  annum  from  the  day  of  in  the 

year  of  our  Lord  (a),  on  which  day  the  said  costs  were  taxed,  and  have  you 

there  then  this  Writ    Witness  at  Westminster,  the  day  of  , 

in  the  year  of  our  Lord 

No.  l9.-^Writ  of  Capias  ad  Satirfaeieadum  on  a  Ride  for  Faymmt  of  Coats  only. 
Victoria,  by  the  Graoe  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land Qneen,  Defender  of  the  Faith ;  to  the  Sheriff  of  greeting.  We  com- 
mand you,  that  you  take  [If  sued  out  of  the  Court  of  Exchequer,  say  '*  We  command 
you,  that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter 
the  same,  and  take'^  C.  D.,  if  he  shall  be  found  in  your  bailiwick,  and  him  safely 
keep,  so  that  yon  may  haye  his  body  before  Us  [or  in  Common  Pleas  **  before  Our 
Justices,''  or  tn  Eaeehequer  *' before  the  Barons  of  our  Exchequer,''  as  the  ease  may  5^,] 
at  Westminster  immediately  after  the  execution  hereof,  to  satisfy  A.  B.  £  for 
^certain  costs,  which  by  a  rule  of  Our  Court  of  Queen's  Bench  [or  "  Common  r^^i* 
Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be],  dated  the              day  of    '- 

in  the  year  of  our  Lord  were  ordered  to  be  paid  by  the  said  C.  D.  to 

the  said  A.  B.,  which  said  eoets  hare  been  taxed  and  allowed  by  Our  said  Court  at  the 
said  sum,  and  further  to  satisfy  the  said  C.  D.  interest  upon  the  said  sum  at  the  rate 
of  four  pounds  per  centum  per  annum  from  the  day  of  in  the 

year  of  our  Lord  (6),  and  have  you  there  then  this  Writ.    Witness 

at  Westminster,  on  the  day  of  ,  in  the  year  of  our  Lord 

No.  20. — Writ  of  Capias  ad  Satisfaeiendum  on  a  Judgment  m  an  Inferior  Comri, 
removed  into  one  of  the  Superior  Courts. 

YiCTORiA,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land Qneen,  Defender  of  the  Faith ;  to  the  Sheriff  of  greeting.  We  com- 
mand you,  that  you  take  [If  sued  out  of  the  Court  of  Exchequer,  say  "  We  command 
you,  that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter 
the  same,  and  take"]  C.  D.,  if  he  shall  be  found  in  your  bailiwick,  and  him  safely 
keep,  so  that  you  may  haye  his  body  before  Us  [or  in  the  Common  Pleas  "  before  Our 
Jostioes,"  or  tn  M«  Exchequer  **  before  the  Barons  of  Our  Exchequer,"  as  the  case  may 
he,']  at  Westminster  immediately  after  the  execution  hereof,  to  satisfy  A.  B.  £  , 
which  the  said  A.  B.  lately  in  [insert  the  style  of  the  Court],  by  the  judgment 
of  the  said  Court  recoyered  against  the  said  C.  D.,  whereof  the  said  C.  D.  is  con- 
▼icted ;  and  which  judgment  was  afterwards,  on  the  day  of  in  the 
year  of  our  Lord  remoyed  into  Our  Court  of  Queen's  Bench  [or  "  Common 
Pleas,"  or  "  Exchequer  of  Pleas/'  as  the  case  may  he,]  by  yirtue  of  an  order  of  that 
Onr  said  Court  [or  "  of  ,  one  of  the  Justices  of  that  Our  smd  Court,"  a»  the 
ease  may  be],  in  pursuance  of  the  Statute  in  such  ease  made  and  proyided,  and  the 
oosto  and  charges  attendant  upon  the  application  for  the  said  order  and  upon  the 
aaid  remoyal  were  on  the  day  of  ,  in  the  year  of  our  Lord  , 
taxed  and  allowed  by  Our  said  Court  of  Queen's  Bench  [or  **  Common  Pleas,"  or 
**  Exchequer  of  Pleas,"  as  the  ease  may  he]  at  £  and  ftirther  to  satisfy  the 
aaid  A.  B.  the  said  £              (e),  together  with  interest  upon  the  said  two  sereral 


(«)The  day  on  wUeh  the  eosts  of  th«  nle  w«re  taxed.    If  hiterest  ha  elaimed  on  the  priDcfpsI 
monoj  frma  the  date  of  ttio  ndo,  altor  the  form  aooordingly. 

(6)  The  d*7  on  wUeh  the  eoets  were  taxed,  or  ff  there  have  beea  iereffel  sUoeatars,  the  day  om 
whieh  the  lait  eUeeatnr  wm  made. 

(e)  The  eoets  attendaat  ^Nm  the  remoTsl  of  the  Jadgmeat  out  of  the  Inferior  Covrt  into  the 
Sapwior  Coart 
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BuniB  at  the  rate  of  four  poancU  per  centum  per  annum  from  the  said  day  of 

» in  the  year  of  our  Lord  (a),  and  hare  you  there  then  this  Writ. 

Witness  at  Westminster,  the  day  of  in  the  year  of  oux 

Lord 

*ril    *^^'  ^^'~~  ^^  ^  Capias  ad  Saiiafaeiendum  an  a  Btde  or  Order  of  am  Imfaior 
-I  Court  for  PaymetU  ofMtmey^  removed  into  one  of  the  SHperior  Courte. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  greeting.  We  com- 
mand you,  that  you  take  [If  sued  out  of  (he  Qourt  of  Exchequer,  say  "  We  command 
you,  that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  yon  enter 
the  same,  and  take"]  0.  D.,  if  he  shall  be  found  in  your  bailiwick,  and  him  safely 
keep,  80  that  you  may  have  his  body  before  Us  [or  in  the  Common  Pleas  ''before  Our 
Justices,''  or  in  the  Exchequer  **  before  the  Barons  of  our  Exchequer,"  as  the  case  may 
he^  at  Westminster  immediately  after  the  execution  hereof^  to  satisfy  A.  B.  £  , 
which  lately  in  [insert  the  style  of  the  Court],  by  a  rule  [or  "order"]  of  the 
said  Court,  entitled  [as  the  case  may  be],  were  ordered  to  be  pud  by  the 
said  0.  D.  to  the  said  A.  B.,  and  which  rule  [or  "order"]  was  afterwards,  on  the 
day  of  ,  in  the  year  of  our  Lord  ,  remoyed  into  Our  Court  of 
Queen's  Bench,  [or  "Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be], 
by  an  order  of  that  Our  said  Court  [or  "of  one  of  the  Justices  of  that  Oor 
said  Courti"  as  the  case  may  be\,  in  pursuance  of  the  Statute  in  such  case  made  and 
provided,  and  the  costs  and  charges  attendant  upon  the  application  for  the  said  last- 
mentioned  order  and  upon  the  said  remoyal  were  on  the  day  of  in 
the  year  of  our  Lord  taxed  and  allowed  by  Our  said  Court  of  Queen's  Bench 
[or  "Common  Pleas,"  or  "Exchequer  of  Pleas,"  as  the  case  may  &e,]  at  £  , 
and  also  to  satisfy  the  said  A.  B.  the  said  £  (6),  together  with  interest  on 
the  sitid  two  several  sums  at  the  rate  of  four  pounds  per  centum  per  annum  from  the 
said  day  of  ,  in  the  year  of  our  Lord  (a),  and  have  you  there 
then  this  Writ  Witness  at  Westminster,  the  day  of  ,  in  the 
year  of  our  Lord 

No.  22.— Writ  of  Capias  ad  Satisfaciendum,  on  a  Rtde  or  Order  of  an  Inferior  Court 
for  Payment  of  Money  and  Costs,  removed  into  one  of  the  Superior  Courts. 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of^the  Fitith ;  to  the  Sheriff  of  greeting.    We  com- 

mand you,  that  you  take  [If  sued  out  of  the  Court  of  Exchequer,  "  We  command  yoo, 
that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  tiie 
same,  and  take"]  C.  D.,  if  he  shall  be  found  in  your  bailiwick,  and  him  safely  keep, 
BO  that  you  may  have  his  body  before  Us  [or  in  the  Common  Pleas  "  before  Our  Jua> 
M-"\  tices,"  or  in  the  Exchexpur  "  before  the  Barons  *of  Our  Exchequer,"  as  the  ease 
-I  may  be],  at  Westminster,  immediately  after  the  execution  hereof,  to  satisfy  A. 
B.  £  ,  which  lately  in  [insert  the  style  of  the  Court],  by  a  rule  [or  "order"]  of 

the  said  Court,  entitled,  d'c,  [as  the  ccue  may  be],  were  by  the  said  Court  ordered  to  be 
paid  by  the  said  C.  D.  to  the  siud  A.  B.,  and  also  £  ,  for  the  costs  of  tiie  said 

rule,  by  the  said  Court  also  ordered  to  be  paid  by  the  said  C.  D.  to  the  said  A.  B., 
which  said  rule  [or  "  order"]  was  afterwards,  on  the  day  of         s     f  in  the 

year  of  our  Lord  ,  removed  into  Our  Court  of  Queen's  Bench  [or  "  Conun<m 

Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be,]  by  an  order  of  that  Our  said 
Court  [or  "  of  ,  one  of  the  Justices  of  that  Our  said  Court,''  cu  the  ease  may 

be] ,  in  pursuance  of  the  Statute  in  such  case  made  and  provided,  and  the  costs  and 
charges  attendant  upon  the  application  for  the  said  last-mentioned  order  and  npon 
the  said  removal  were  on  the  day  of  ,  in  the  year  of  our  Lord  , 

(a)  The  day  on  whiieh  the  costs  of  removal  were  taxed.  ' 

(&)  The  eosti  of  removing  the  mle  of  the  Inferior  Oonrt  Into  the  Saperior  Coul 
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taz«d  and  allowed  by  Our  said  Court  of  Qaeen'e  Bench  [or  "  Common  Pleas,"  nr 
'*  Exchequer  of  Pleas,"  (U  iht  eaae  may  ^],  at  £  ,  and  also  to  satisfy  the 

said  A.  B.  the  said  £  ,(a)  together  with  interest  on  the  said  three  seyenJ 

sums  at  the  rate  of  four  pounds  per  centum  per  annum  from  the  day  of  , 

in  the  year  of  our  Lord  ,(6)  and  have  you  there  then  this  Writ    Witness  , 

at  Westminster,  the  day  of  ,  in  the  year  of  our  Lord 

No.  23. — Wrii  of  Habere  Facias  in  Ejjectment  upon  a  Judgment  by  Default, 
Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of .  greeting.    Whereas 

A.  B.  lately  in  Our  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer 
of  Pleas,"  a»  ike  caee  may  be],  by  the  judgment  of  the  same  Court,  recovered  posses- 
sion of  [here  describe  the  property  aa  in  the  writ  of  ^edment,  or  if  part  only 
of  the  land  has  been  recovered,  desert  such  part  as  in  the  judgment],  with  the  appur- 
tenances, in  your  bailiwick:  Therefore  We  command  you,  that  [If  sued  out  of  the 
Court  of  Exchequer,  say,  "Therefore  We  command  you,  that  you  omit  not  by  reason 
of  any  liberty  of  your  county,  but  that  you  enter  the  same,  and"]  without  delay,  you 
cause  the  said  A.  B.  to  have  possession  of  the  said  land  and  premises  with  the  appur- 
tenances. And  in  what  manner  you  have  executed  this  Our  Writ  make  appear  to 
Us  [or  in  the  Common  Fleas  **  to  Our  Justices,"  or  iti  the  Exchequer  '*  to  the  Barons 
of  Our  Exchequer,"  as  the  case  may  be],  at  Westminster  immediately  upon  the  exe- 
cution hereof,  and  have  you  there  then  this  Writ  Witness,  ,  at  Westminster, 
the              day  of              ,  in  the  year  of  our  Lord 

♦No.  24.— IFrd  of  Habere  Facias  and  Fieri  Facias  for  Costs  upon  a  Judgment    r*v^ 
for  Plaintiff  in  ^'ectment  where  Defendant  has  appeared,  L 

ViCTORiA,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith ;  to  the  Sheriff  of  greeting.    Whereas 

A.  B.  lately  in  Our  Court  of  Queen's  Bench  [or  " Common  Pleas,"  or  "Exchequer 
of  Pleas,"  as  the  ease  may  be],  recovered  possession  of  [here  describe  the 

property  as  in  the  wrii  of  ^eetment,  or  if  part  only  of  the  land  has  been  recovertd, 
describe  such  part  as  in  the  judgment],  with  the  appurtenances,  in  your  bailiwick,  in 
an  action  of  ejectment  at  the  suit  of  the  said  A.  B.  against  C.  D. ;  Therefore  We  com- 
mand you  that,  without  delay,  you  cause  the  said  A.  B.  to  have  possession  of  the 
said  land  and  premises,  vrith  the  appurtenances ;  and  We  also  command  you,  that  [ff 
sued  out  of  the  Court  of  Exchequer,  say  "  and  We  also  command  you,  that  you  omit 
not  by  reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same,  and  that"] 
of  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  you  cause  to  be  made 
£  ,  which  the  said  A.  B.  lately  in  Our  said  Court  recovered  against  the  said 

C.  D.  for  the  said  A.  B.'s  costs  of  the  said  suit,  whereof  the  said  C.  D.  is  convicted, 
together  with  interest  upon  the  said  sum  at  the  rate  of  four  pounds  per  centum  per 
annum  from  the  day  of  ,  in  theyear  of  our  Lord  ,  on  which 

day  the  judgment  aforesaid  was  entered  up,  and  have  that  money  and  interest  afore- 
said in  Our  said  Court  immediately  after  the  execution  hereof,  to  be  rendered  to  the 
said  A.  B. ;  and  that  you  do  all  things  as  by  the  Statute  passed  in  the  second  year 
of  Our  reign  yon  are  authorized  and  required  to  do  in  that  behalf.  And  in  what 
manner  you  shall  have  executed  this  Our  Writ  make  appear  to  Us  [or  in  the  Common 
Pleas  "  before  Our  Justices,"  or  in  the  Exchequer  "  before  the  Barons  of  Our  Exche- 
quer," as  the  case  may  be],  at  Westminster  immediately  afWr  the  execution  hereof, 
and  have  you  there  then  this  Writ    Witness  ,  at  Westminster,  the 

day  of  ,  in  the  year  of  our  Lord 

(a)  The  ooato  of  remorlng  the  rale  from  the  Inferior  Court  into  the  Snperior  Court 

(fr)  The  day  on  which  the  eoste  of  removing  the  role  from  the  Inferior  Conrt  were  taxed. 
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No.  25.— FTril  of  Fien  Faeieu  for  CotU  an  a  Judgment  ffr  Pl^mUff  in  Igedmaa 
where  Defendant  ha»  appeared, 

YiCTOBiA,  by  the  Gnce  of  Qod  of  Hie  United  EiDgdom  of  Greal  Britain  and 
Ireland  Qaeen,  Defender  of  the  Faith;  to  the  Sheriff  of  greeting.    We  ooni- 

mand  yon,  tiiat  [If  wed  eutt  of  ike  Court  of  Exehefuer,  ''We  oommand  yoo,  that 
you  omit  not  by  reason  of  any  liberty  of  your  oonnty,  but  that  you  «Bter  the  Mine, 
and"]  of  the  goods  and  ohattela  of  C.  D.  in  your  bailiwick  you  cauie  to  be  made 
M  •}    ^  f  which  A.  B.  lately  in  Our  Court  of  *Qneen'8  Benoh  [or ''  Common 

^•1  Pleas,''  or  "  Exchequer  of  Pleas/'  as  the  oaee  maif  fte],  nooTeied  against  him, 
for  the  siud  A.  B.'s  costs  of  suit  in  an  aotioin  of  <jectment  brought  by  the  said  A.  B. 
against  the  said  C.  D.  in  that  Court,  whereof  the  said  C.  B.  is  eonyioted,  togethsr 
with  interest  upon  the  said  sum  at  the  rate  of  four  pounds  per  centum  per  annum 
from  the  day  of  ,  in  the  year  of  our  Lord  ,  on  which  day  the 

judgment  aforesaid  was  entered  up,  and  have  that  money,  with  such  interest  as 
aforesaid,  before  Us  [or  tn  the  Oonmen  Pleas  *'  before  Our  Justices,"  or  in  ihe  Bb- 
chequer  "  before  the  Barons  of  Our  Bxchequer,"  as  the  ease  moff  he\^  at  Westminster, 
immediately  after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B.;  and  Uiat 
you  do  all  things  as  by  the  Statute  passed  in  the  second  year  of  Our  reign  you  are 
authorized  and  required  to  do  in  that  behalf.  And  in  what  manner  yon  shidl  hsTe 
executed  this  Our  Writ  make  appear  to  Us  [or  in  ike  Comnum  Pleas  "to  Our  Jus- 
tices," or  tn  ^  Exckequer ''  to  the  Barons  of  Our  Exchequer,"  as  ike  ease  wiay  U], 
at  Westminster,  immediately  after  the  execution  hereof  and  haye  you  there  then  thii 
Writ    Witness  ,  at  Westminster,  the  day  of  ,  in  the  year 

of  our  Lord 


11. 

RULES  OF  THE  COURTS  OF  QUEEN'S  BENCH,  COMMON  PLEAS,  AND 

EXCHEQUER. 


HILABT  TEBM^  1868. 


L  ExAViHAnov,  Adkusion,  aitd  Ra-ADXisuoir  or  AnoRnnv. 

2.  RWIVLATIOVS  TOR  OONDIWriNQ  TBI  EXAimrATION. 

3.  Taking  out  akd  Bmioswal  oi  Attoenitb'  CnnncATn. 


January  20, 1853. 

1.  ExAmvATiON,  ADMiBMrnf,  ANB  Ri-ADxissioir  or  Attoknxtb. 

Whebxas  by  section  16  of  the  stat.  6  A;  7  Vict.  o.  73,  it  was  enacted  "  That  It  shall  be 
lawftil  for  the  Judges  of  the  Courts  of  Queen's  Bench,  Common  Pleas,  and  Isxchequer, 
or  any  one  or  m(»re  of  them,  and  he  and  they  is  and  are  hereby  authorised  and 
required,  before  he  or  they  shall  issue  a  fiat  for  the  admission  of  any  person  to  be  an 
attorney,  to  examine  and  inquire  by  such  ways  and  means  as  he  or  they  shall  think 
proper  touching  the  articles  and  service,  and  the  fitness  and  capacity,  of  such  person 
to  act  as  an  attorney ;  and  if  the  judge  or  judges  as  aforesaid  shall  be  satisfied  by 
sneh  examination  or  by  the  certificate  of  such  examiners  as  hereinafter  mentioned 
that  sueh  person  is  duly  qualified  and  fit  an4  competent  to  act  as  an  attorney,  then, 
and  not  otherwise,  the  said  judge  or  judges  shall,  and  he  and  they  is  and  are  hereby 
authorized  and  required  to  administer  or  cause  to  be  administered  to  such  person  the 
oath  hereinafter  directed  to  be  taken  by  attorneys  and  solicitors  in  addition  to  the 
oath  of  allegiance,  and  after  such  oaths  ts^en,  to  cause  him  to  be  admitted  an  attorney 
of  saoh  court ;"  and  by  section  16  of  the  said  ^statute  it  was  further  enacted,  ^^y  ... 
for  the  purpose  of  fiusilitating  the  inquiry  touching  the  due  serrice  under  I-  ^^^ 
articles  as  aforesaid,  and  the  fitness  and  capacity  of  any  person  to  act  as  an  attorney, 
**  That  it  shall  be  lawful  for  the  Judges  of  the  Courts  of  Queen's  Bench,  Common 
Pleas,  and  Exchequer  (or  any  eight  or  more  of  them,  of  whom  the  chiefs  of  the  said 
Courts  shall  be  time)  firom  time  to  time  to  nominate  and  appoint  such  persons  to  be 
examiners  ibr  the  purposes  aforesaid,  and  to  make  such  rules  and  regulations  for 
conducting  such  examination  as  such  Judges  shall  think  proper:'' 

Ahb  whxrbas,  in  order  to  carry  the  said  statute  more  fully  into  effect,  it  is  expedient 
annually  to  appoint  examiners,  subject  to  the  control  of  the  Judges,  in  manner  here- 
inafter mentioned : 

Aim  WHXRXAS,  pursuant  to  the  said  statute,  certain  rules,  orders,  and  regulations 
were  made  by  the  Judges  of  the  sud  Courts  in  Easter  Term,  1846 ;  and  other  rules, 
orders,  and  regulations  of  the  sud  Courts,  or  one  of  them,  have  been  from  time  to 
time  previously  made  relating  to  the  examination,  admission,  and  re^idmission  of 
attorneys  and  tiieir  annual  certificates : 

And  whirbas  it  is  expedient  to  consolidate  and  amend  the  said  rules,  orders,  and 
zegalations,  in  manner  hereinafter  mentioned : 

8g2 


Iviii  REGUL JB  GENERALE8.    H.  T.  1853. 

It  is  thbhifori  Okdbrbd,  Tb^^t  from  and  after  the  first  day  of  Trinitj  Term  nezt» 
all  rules,  orders,  and  regulations  relating  to  the  examination,  admission,  and  re-ad- 
mission of  attorneys,  and  the  taking  out  and  renewal  of  their  annual  certificates,  be, 
and  they  are  hereby  annulled :  Proyided  that  all  notices,  appointments,  and  other 
steps  and  proceedings  duly  made,  had,  or  taken,  or  to  be  had  or  taken  under  and  by 
virtue  of  the  rules,  orders,  or  regulations,  or  any  of  them  hereby  to  be  annulled,  shall 
be  valid,  and  may  be  carried  into  effect,  anything  herein  to  the  contrary  notwithstand- 
ing ;  and  it  is  ordered,  that  the  following  rules,  orders,  and  r^;ulations  shall,  from 
and  after  the  said  first  day  of  Trinity  Term  next»  be  substituted  in  lieu  of  all  such. 
former  rules,  orders,  and  regulations  whatsoever: 

I.  The  several  Masters  for  the  time  being  for  the  Courts  of  Queen's  Bench,  Com- 
mon Pleas,  and  Exchequer  respectively,  together  with  sixteen  attorneys  or  solidtora 
to  be  appointed  by  a  rule  of  Court  in  every  year  to  be  examiners  for  one  year,  any 
five  of  whom  (one  whereof  to  be  one  of  the  said  Masters)  shall  be  competent  to  con- 
duct the  examination ;  and  that,  subject  to  such  appeal  as  hereinafter  mentioned,  no 
person  who  shall  not  have  been  previously  admitted  a  solicitor  of  the  High  Court  ol^ 
Chancery  shall  be  admitted  to  be  sworn  An  attorney  of  any  of  the  Courts,  except  on 
production  of  a  certificate  signed  by  the  major  part  of  such  examiners  aetuidly  pre- 
^y  sent  at  and  conducting  *his  examination,  testifying  his  fitness  and  capacity 
J  to  act  as  an  attorney,  and  in  the  usual  business  transacted  by  an  attorney ; 
such  certificate  to  be  in  force  only  to  the  end  of  the  term  next  but  one  following  the 
date  thereof,  unless  such  time  shall  be  specially  extended  by  the  order  of  a  Judge. 

n.  The  examiners  so  to  be  appointed  shall  conduct  the  said  examinations,  under 
regulations  to  be  first  submitted  to  and  approved  by  the  Judges. 

III.  In  case  any  person  shall  be  dissatisfied  wiUx  the  refusal  of  the  examiners  to 
grant  such  certificate,  he  shall  be  at  liberty  within  one  month  to  apply  for  admission 
by  petition,  in  writing,  to  the  Judges,  to  be  delivered  to  the  clerk  of  the  Lord  Chief 
Justice  of  the  Court  of  Queen's  Bench,  upon  which  no  fee  or  gratuity  shall  be  received ; 
which  application  shall  be  heard  in  Serjeant's  Inn  Hall  by  not  less  than  three  of  the 
Judges. 

IV.  And  whxiubas  the  hall  or  building  of  the  Incorporated  Law  Society  of  the 
United  Kingdom  in  Chancery  Lane  is  a  fit  and  convenient  place  for  holding  the  aaid 
examinations,  and  the  said  Society  have  consented  to  allow  the  same  to  be  used  fiw 
that  purpose : 

It  is  OsDEitKD,  That  until  further  order  such  examinations  be  there  held  on  so^ 
days  as  the  said  examiners,  or  any  five  of  them,  shall  appoint ;  and  that  any  person 
not  previously  admitted  an  attorney  of  any  of  the  three  courts,  and  desirous  of  being 
admitted,  shall  give  notice  to  the  said  examiners,  before  the  conmiencement  of  the 
term  next  preceding  that  in  which  he  shall  propose  to  be  examined,  of  his  intention 
to  apply  for  examination  by  leaving  the  same  with  the  secretary  of  the  said  Society 
at  their  said  hall ;  which  notice  shall  also  state  his  place  or  places  of  residenoe  or 
service  for  the  last  preceding  twelve  months,  and  in  case  of  appHcation  to  be  admitted 
on  a  refusal  of  the  certificate  shall  give  ten  days'  notice,  to  be  served  in  like  manner, 
of  the  day  appointed  for  hearing  the  same. 

Y.  Three  days  at  the  least  before  the  commencement  of  the  term  next  precedmg 
that  in  which  any  person  not  before  admitted  shall  propose  to  be  admitted  an  attoniey 
of  either  of  the  courts,  he  shall  cause  to  be  delivered  at  the  Master's  oflioe  a  written 
notice,  which  shall  state  his  place  or  places  of  abode  or  service  for  the  last  preceding 
twelve  months,  and  the  name  and  place  of  abode  of  the  attorney  or  attorneys  to 
whom  he  vras  articled  and  assigned  (if  any  such  assignment  has  been  made),  and 
the  Master  shall  reduce  all  such  notices  as  in  this  rule  first  mentioned  into  an  ^pha- 
betical  table  or  tables  under  convenient  heads,  and  aflix  the  same  on  the  first  day  of 
term  in  some  conspicuous  place  within  or  near  to  and  on  the  outside  of  each  oonrt; 
*1t1  ^^  ""^^  person  shall  *al8o  for  the  space  of  one  full  term  previous  to  the  tenn 
-*  in  which  he  shall  apply  to  be  admitted,  enter  or  cause  to  be  entered  in  two 
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books  kept  for  that  purpose,  one  at  the  chambers  of  the  Lord  Chief  Justice  or  Chief 
Baron  of  the  court  in  which  he  applies  to  be  admitted,  and  the  other  at  the  chambers 
of  the  other  Judges  or  Barons  of  such  court,  his  name  and  place  or  places  of  abode ; 
and  also  the  name  or  names,  and  place  or  places  of  abode  of  the  attorney  or  attorneys 
to  whom  he  shall  have  been  articled  and  assigned  (if  any  such  assignment  has  been 
made). 

yi.  Every  person  so  proposing  to  be  admitted  an  attorney  of  either  of  the  said 
courts,  who  shaU  have  given  such  notices  of  his  intention  to  apply  for  examination 
and  admission  as  aforesaid,  or  as  authorised  by  this  rule,  and  who  shall  not  have 
attended  to  be  examined,  or  not  have  passed  the  examination,  or  not  have  been 
admitted,  may  within  one  week  after  the  end  of  the  term  for  which  such  notices 
were  given,  renew  the  notices  for  examination  or  admission  for  the  then  next  ensuing 
term,  and  so  from  time  to  time  as  often  as  he  shall  think  proper ;  and  that  all  such 
renewed  notices  shall  be  added  to  the  list  of  notices  of  admission,  and  re^admission, 
and  placed  up  on  the  first  day  of  the  term  in  the  said  courts,  chambers,  and  offices ; 
and  the  applicants  named  in  such  renewed  notices  may  be  examined  in  the  ordinary 
way  in  pursuance  of  such  last-mentioned  notices,  but  shall  not  be  admitted  until  the 
last  day  of  the  term,  unless  otherwise  ordered  by  one  of  the  said  courts,  or  a  Judge 
thereof. 

VIL  On  an  application  to  re-admit  an  attorney  who  has  been  struck  off  the  rolls, 
the  applicant  shall,  before  the  commencement  of  the  term  next  preceding  that  in 
which  he  intends  to  apply  to  be  re-admitted,  give  notice  thereof,  as  in  the  case  of  an 
original  admission ;  and  the  affidavits  in  support  of  such  application  shall  be  filed  at 
the  office  of  the  Master,  and  a  copy  thereof  left  at  the  chambers  of  the  Lord  Chief 
Justice  of  the  Court  of  Queen's  Bench  before  the  term  on  the  last  day  of  which  the 
notice  for  re-admission  is  intended  to  be  made,  and  the  rule  for  such  re-admission 
shall  be  drawn  up,  on  reading  such  affidavit,  and  an  affidavit  of  such  copy  having 
been  left,  and  notices  given  in  compliance  with  this  rule. 

TIIL  A  printed  copy  of  the  list  of  the  admissions  and  re-admissions  shall  be  stuck 
up  in  the  Queen's  Bench,  Common  Pleas,  and  Exchequer  offices,  and  at  the  Judges' 
hall  or  chambers  of  each  court  in  Rolls-gardens. 

*2.  Regulations  approvxd  by  thi  Judois  fob  thb  Examination  or  p^^  • 
Persons  appltino  to  bb  admittbd  as  Attobnbts  or  thb  Courts  or  L  ^^ 
Qubbn's  Bbnch,  Common  Plbas,  or  Exchbqubb. 

I.  Every  person  applying  to  be  admitted  an  attorney  of  any  of  the  said  courts 
pursuant  to  the  said  rules  shall,  within  the  first  seven  days  of  the  term  in  which  he 
is  desirous  of  being  admitted,  leave  or  cause  to  be  left  with  the  secretary  of  the  said 
Incorporated  Law  Society  his  articles  of  clerkship,  duly  stamped,  and  also  any 
assignment  which  may  have  been  made  thereof,  together  with  answers  to  the  severtd 
questions  hereunto  annexed,  signed  by  the  applicant,  and  also  by  the  attorney  or 
attorneys,  London  agent,  barrister,  or  special  pleader,  with  whom  he  shall  have 
served  his  clerkship. 

II.  In  case  the  applicant  shall  show  sufficient  cause  to  the  satisfaction  of  the  ex 
aminers  why  the  first  regulation  cannot  be  fully  complied  with,  it  shall  be  in  ths 
power  of  the  said  examiners,  upon  sufficient  proof  being  given  of  the  same,  to  dis- 
pense with  any  part  of  the  first  regulation  that  they  may  think  fit  and  reasonable. 

III.  Every  person  applying  for  admission  shall  also,  if  required,  sign  and  leave, 
or  cause  to  be  left,  with  the  secretary  of  the  said  Society,  answers  in  writing  to  such 
other  written  or  printed  questions  as  shall  be  proposed  by  the  said  examiners  touch- 
ing his  said  service  and  conduct,  and  shall  also,  if  required,  attend  the  said  exam- 
iners personally  for  the  purpose  of  giving  further  explanations  touching  the  same ; 
and  shall  also,  if  required,  procure  the  attorney  or  attorneys  with  whom  he  shall  have 
served  his  clerkship  as  aforesaid  to  answer,  either  personally  or  in  vrriting,  any  ques- 
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tions  touching  such  seirioe  or  oondact,  or  shall  make  proof  to  the  ealisfhelkm  of  1h» 
eaid  examinen  of  hie  iDability  to  procure  the  same. 

lY.  Eyerj  person  so  appljiag  shall  also  attend  the  said  examiners  at  the  hall  of 
the  said  Society,  at  such  time  or  times  as  shall  be  appointed  for  that  parpoee  pnrsaant 
to  the  said  rule,  as  the  said  examiners  shall  appoint,  and  shall  answer  such  qvestiona 
as  the  said  examiners  shall  then  and  there  put  to  him,  by  written  or  printed  papersy 
touching  his  fitness  and  capacity  to  act  as  an  attorney,  and  in  the  msoal  bnsittesa 
transacted  by  an  attorney. 

v.  Upon  compliance  with  the  aforesaid  regulations,  and  if  the  major  part  of  the 
said  examiners  actually  present  at  and  conducting  the  said  examination  (one  of  them 
being  one  of  the  said  Masters)  shall  be  satisfied  as  to  the  fitness  and  capacity  of  the 
*1t**1  1^"^°  ^  Applying  to  act  as  an  attMney,  the  said  examiners  so  ^present,  or 
-I  the  major  piurt  of  them,  shall  certify  the  same  under  their  hands  in  tiie  fol- 
lowing form,  namely  >^ 

**  In  pursuance  of  the  rules  made  in  Hilary  Term,  1853,  of  the  Courts  of  Queenls 
Bench,  Common  Pleas,  and  Exchequer,  we,  being  the  major  part  of  the  examiners 
actually  present  at  and  conducting  the  examination  of  A.  B.,  of,  &c.,  do  hereby 
certify  that  we  have  examined,  the  said  A.  B.  as  required  by  the  said  rules,  and  we 
do  testify  that  the  said  A.  B.  is  fit  and  capable  to  act  as  an  attorney  of  the  said  courts, 
and  in  the  usual  business  transacted  by  attorneys.^' 

QueBiionB  <u  to  due  ierniee  of  arUdeg  of  elerkthip^  to  be  anewered  &y  the  clerk, 

1.  What  was  your  age  at  the  date  of  your  articles  T 

2.  Hare  you  served  the  whole  term  of  your  articles  at  the  office  where  the  attorney 
or  attorneys  to  whom  you  were  iurtided  or  assigned  carried  on  his  or  their  bosineea, 
and  if  not,  state  the  reason  ? 

3.  Have  you  at  any  time  during  the  term  of  your  articles  been  absent  without  the 
permission  of  the  attorney  or  attorneys  to  whom  you  were  articled  or  assigned,  and 
if  so,  state  the  length  and  occasions  of  such  absence? 

4.  Have  you,  during  the  period  of  your  articles,  been  engaged  or  concerned  in  any 
profession,  business,  or  employment^  other  than  your  professional  employment  as 
clerk  to  the  attorney  or  attorneys  to  whom  you  were  articled  or  assigned  ? 

5.  Have  you,  since  the  expiration  of  your  articles,  been  engaged  or  concerned,  and 
for  how  long  lime,  in  any  and  what  profession,  trade,  business,  or  employment  other 
than  the  profession  of  an  attorney  or  solicitor  f 

Queition9  to  be  answered  6y  the €Utomeif,  ageni,  barrister,  or  meekdpleaier  with  whom 
the  dark  may  haoe  served  any  part  of  the  time  under  hie  arOdes. 

1.  Has  A.  B.  served  the  whole  time  of  his  articles  at  the  office  where  you  carry  on 
your  business,  and  if  not,  state  the  reason  ? 

2.  Has  the  said  A.  B.  at  any  time  during  the  term  of  his  articles  been  absent 
witiiout  your  permission,  and  if  so,  state  the  length  and  occasions  of  such  absence  T 

3.  Has  the  said  A.  B.,  during  the  period  of  his  articles,  been  engaged  or  concerned 
in  any  profession,  business,  or  employment  other  than  his  professional  employment 
as  your  articled  clerk  ? 

4.  Has  the  said  A.  B.,  during  the  whole  term  of  his  clerkship,  with  the  exceptions 
above  mentioned,  been  faithfully  and  diligently  employed  in  your  professional  busi- 
ness of  an  attorney  or  solicitor? 

^^   ...-.       5.  Has  the  said  A.  B.,  since  the  expiration  of  his  articles,  been  engaged 
J    or  concerned,  and  for  how  long  time,  in  any  and  what  profession,  trade, 
business,  or  employment,  other  than  the  profession  of  an  attorney  or  solicitor? 

And  1  do  hereby  certify  that  the  said  A.  B.  has  duly  and  faithfully  served  under 
his  articles  of  clerkship  (or  assignment,  as  the  case  may  be),  bearing  date,  Ac.,  for 
the  term  therein  expressed,  and  that  he  is  a  fit  and  proper  person  to  be  admitted  an 
attorney. 
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3.    Taking  out  and  Rxniwal  or  Attobnbts'  CEBTincATSS. 

Whxrxab,  by  sect.  25  of  the  stat.  6  &  7  Vict.  o.  73,  it  was  enacted,  that  if  any 
attorney  shall  neglect  to  procure  an  annual  stamped  certificate  authorizing  him  to 
practise  as  such  within  the  time  by  law  appointed  for  that  purpose,  then  and  in  such 
case  the  registrar  of  attorneys  and  solicitors  shall  not  afterwards  grant  a  certificate 
to  such  attorney  without  the  order  of  one  of  the  Courts  of  Queen's  Bench,  Common 
Pleas,  or  Exchequer,  or  of  one  of  the  Judges  thereof  to  issue  sooh  Certificate : 

And  WHXRSA8  it  is  expedient,  that  upon  the  application  of  an  attorney  having 
neglected  for  the  space  of  one  whole  year  to  procure  or  to  renew  an  annual  stamped 
certificate,  the  Judges  should  have  means  of  inquiring  as  to  the  circumstances  under 
which  he  has  omitted  to  commence,  or  has  discontinued  to  practise,  and  as  to  his 
conduct  and  employment  during  the  term  of  such  omission  or  discontinuaiioe: 

It  is  Ordbru),  that  from  and  afler  the  last  day  of  Trinity  Term  next^  ev^ry  person 
who  shall  intend  to  apply  on  the  last  day  of  term,  or  in  vacation,  for  such  order, 
shall,  three  days  at  the  least  previous  to  the  first  day  of  the  term  on  the  last  day 
of  which  the  application  is  intended  to  be  made,  or  in  case  the  application  is  to  be 
made  in  vacation,  shall,  previous  to  the  first  day  of  the  preceding  term,  leave  at  the 
office  of  the  Masters  of  the  court  in  which  he  intends  to  make  the  application,  a  notice 
in  vrriting,  containing  his  name  and  place  of  abode  for  the  last  preceding  twelvo 
months ;  and  that  before  the  said  first  day  of  term  he  shall  enter  or  cause  to  be 
entered  a  like  notice  in  two  books  kept  for  that  purpose,  one  at  the  chambers  of  the 
Lord  Chief  Justice  or  Chief  Baron,  and  the  other  at  the  chambers  of  the  other 
Judges  or  Barons ;  and  shall  before  the  said  first  day  of  term  cause  to  be  filed  the 
affidavit  upon  which  he  seeks  to  obtain  or  renew  his  said  certificate  at  the  office  of 
the  Masters  aforesaid,  and  a  copy  theroof  to  be  also  left  at  the  chambers  of  the  Lord 
Chief  Justice  of  the  Court  of  Queen's  Bench. 

*II.  The  Masters  shall  reduce  such  notices  into  alphabetical  order,  and   ^^^  . 
add  the  same  to  the  list  of  admissions  and  re-admissions ;  and  the  order  fi»r    L 
the  granting  the  certificate  shall  be  drawn  up  on  reading  such  affidavit  of  snob  copy 
having  been  left  in  compliance  with  this  rule. 

III.  Upon  an  application  to  dispense  with  the  usual  notice,  and  to  take  out  or 
renew  the  certificate  of  an  attorney  as  aforesaid,  a  summons  ^all  be  served  on  the 
Registrar  of  Attorneys,  calling  on  him  to  show  cause  within  ten  days  why  such  cer 
tificate  should  not  be  issued;  and  if  no  cause  be  shown  to  the  satisfaction  of  the 
Judge,  an  order  may  be  made  for  issuing  such  certificate,  if  the  Ja4ge  shall  think 
proper* 

Campbklu 
John  Jekyis. 
Fkbo.  Pollock. 
J.  Paru. 
E.  H.  Aldibsow. 

J.   T.  COLBRIDOI. 

C.  CsiaswBLL. 
W.  Eels. 

Chaklxs  Cromftow. 
Signed  the  20th  day  of  January,  ju  d.  1853» 

T#L.  L — H  B.  J(  B. 


m. 

'  DIRECTIONS  TO  THE  MASTERS  OF  THE  COURTS, 
(/ft  lieu  of  Dirediona  now  in  farce.) 

Jmmary  27,  1853. 

1.  Between  the  let  day  of  September  and  the  24th  day  of  Oetober  in  each  year,  one 
of  the  Masters  of  the  Courts  of  Queen's  Bench,  Common  Pleas,  or  Exchequer  shall 
hare  authority  to  tax  bills  of  costs,  take  references,  and  perform  other  necessaiy  and 
immediate  matters  arising  in  or  appertaining  to  any  or  ather  of  the  said  Courts  at 
the  office  of  his  own  Court ;  and  for  such  purpose  one  of  the  Masters  shall  attend  on 
certain  days  in  each  week,  as  may  be  found  necessary,  and  of  which  due  notice  shall 
be  affixed  in  the  Judges'  chambers  and  in  the  respective  offices  of  the  Masters  of  each 
Court ;  and  such  Master  shall  be  considered  as  the  vacation  Master. 

2.  In  order  to  diminish  as  much  as  possible  the  costs  arising  from  the  copying  of 
documents  to  accompany  the  briefs  of  oounsel,  the  Masters  are  to  allow  only  the 
copying  of  such  documents,  or  such  parts  of  documents,  as  they  may  consider  nece»^ 
sary  for  the  instruction  of  counsel,  or  for  use  at  the  trial. 

3.  No  fee  to  counsel  to  be  allowed  on  writs  of  trial,  except  on  trials  before  the 
Judge  of  the  Sherii^  Court  of  London,  or  of  other  Courts  of  Record  where  attorneys 
are  not  allowed  to  practise,  and  then  one  guinea  only. 

4.  The  Masters  shall  have  discretion  in  all  cases  to  allow  as  between  party  and 
party  the  fees  of  counsel  or  special  pleader  for  drawing  pleadings  or  other  proceed- 
ings, whether  special  or  otherwise,  and  advising. 

5.  When  judgment  is  signed  on  a  cognovit,  or  on  a  Judge's  order  authorising  the 
plidntiff  to  sign  judgment,  no  declaration  to  ground  judgment  shall  be  necessaiy  or 
allowed  on  the  taxation  of  costs. 

^^     .-■        *6.  The  costs  of  attendance  by  oounsel  or  special  pleader  before  a  Judge 
^    at  chambers  shall  in  no  case  be  allowed  as  between  party  and  party,  unless 
the  Judge  shall  certify  for  such  allovrance. 

7.  In  all  actions  on  contract,  gther  than  cases  wherein  by  reason  of  the  nature  of 
the  action  no  writ  of  trial  can  by  law  be  issued,  where  the  sum  recovered  or  paid  into 
Court,  and  accepted  by  the  plaintiiT  in  satisfaction  of  his  demand,  or  agreed  to  be 
paid  on  the  settlement  of  the  action,  shall  not  exceed  twenty  pounds  (without  costs), 
the  plaintiff's  costs  as  against  the  defendant  shall  be  taxed  according  to  the  lower 
scale  of  allowance  in  the  Schedule  of  Costs  hereunto  annexed.  Provided,  that  in 
case  of  trial  before  a  Judge  of  one  of  the  superior  Courts,  or  Judge  of  assise,  if  the 
Judge  shall  certify  on  the  postea  that  the  cause  was  proper  to  be  tried  before  him, 
and  not  before  a  Sheriff  or  Judge  of  an  inferior  Court,  tiie  costs  shall  be  taxed  on  the 
higher  scale. 

8.  Where  in  like  actions  the  sum  endorsed  on  the  summons  shall  be  more  than 
twenty  pounds,  but  the  plaintiff  fails  to  recover  more  than  that  sum,  and  the  Judge 
does  not  certify  as  aforesaid,  the  plaintiff's  costs  against  the  defendant,  whether 
between  party  and  party  or  as  between  attorney  and  client,  shall  be  taxed  as  upon  a 
writ  of  trial  before  a  Judge  of  a  Court  of  Record  where  attorneys  are  npt  allowed  to 
act  as  advocates,  as  hereinafter  provided  for,  but  the  defendant's  costs,  if  any,  are  to 
be  taxed  upon  the  higher  scale ;  provided,  Uiat  in  cases  triable  before  the  Sheriff  or 
Judge  of  an  inferior  Court,  where  the  Judge  shall  refuse  to  make  an  order  for  such 
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trial,  the  Judge  may,  if  he  shall  think  fit,  direct  at  the  time  of  such  refasal  on  what 
scale  the  costs  of  each  pcuiy  shall  be  taxed,  and  in  default  of  such  direction  the  costs 
of  both  parties  shall  be  taxed  on  the  higher  scale. 

9.  At  the  head  of  CTery  bill  of  costs  taken  to  the  taxing  officer  to  be  taxed,  it  shall 
be  stated  whether  the  sum  recoTcred,  accepted,  or  agreed  to  be  paid  exoeeds'the  sum 
of  twenty  pounds,  or  not»  in  the  following  form : 

Debt  above  twenty  pounds. 
Debt  twenty  pounds  or  under. 

^Oknxbal  Allowahci  roB  PLAiNTim  AND  DirsNDAirTS ;  Ain>  nr  Oasis  r^ci^^^ 

UNDE^  202.  AS  WELL  BXTWEIir  AtTOBNBT  AND  CUBNT  AS  BETWEEN  PaBTT    L 
AND  PaKTT. 

Wriit. 

JbomKL  VkdgrM,      — — 

£  9.    d,  £  9.    d. 

Summons    .           .           .           .           .           .  *     0  12    6  0  10    0 

Concurrent  summons          .           .           •           •       0  10    0  0    7    6 

Renewed  summons             .           .           .           •       0  10    0  0    7    6 

Capias         .           .           .           .           •           .        0  12    6  — 

AHas 0  10    0  ~ 

Pluries        .           .           .           .            .           •        0  10    0  — 

Capias  ad  satisfiMsiendnm              .    *       .           .       0  12    0  0  11    0 
Renewed  ca.  sa.                  •           •           .           .096086 

Ca.  sa.  for  the  residue        .           .           .           .       0  14    0  0  13    0 

Renewed 0  11    6  0  10    6 

Fieri  facias .           .           .            .           ^           .        0  12    0  0  11    0 

Renewed     .  .  .  .  .  .096086 

Renewed  for  the  residue     .           .           .           .       0  14    0  0  13    0 

Renewed     .           .           .           .           .           .        0  11    6  0  10    6 

Fi.  fa.  de  bonis  eodesiasticis          ...           .       0 .14    6  — 

Renewed 0  12    0  — 

Habere  facias  pos.,  and  fi.  fk.  or  oa.  sa.  for  costs  in 

one  writ  .           .           .           .           .           .        0  18    0  — 

Habere  fa.  pos.  alone         .           .           .           .       0  15    0  — 

Special  endorsements  on  writs  of  summons           .        0/6    0  0    2    6 

Writ  of  revivor 0  12    6  0  10    0 

Ejectment    .           .           .           .           .           .        0  15    0  — 

Of  trial,  exclusive  of  fee 0    8    0 

Subpoena  ad  test 0    7    0  0    5    0 

Subpoena  duces  tecum        .  .  .  .090070 

K  above  four  folios,  additional  per  folio     .           .       0    0    8  0    0    4 

Exigifacias            .           .           .           •           .110  — 

Capias  utlagatum    .           .           .           .           .110  — 

Elegit,  Nos.  9, 10,  and  11  in  New  Rules    .           .        0  15    0  — 

Ditto,  Nos.  12^  13,  and  14              .           .           .10    0  — 

Attachment             .           .           .           .           .        0  12    0  — 

Detainer 0  12    6  — 

Habeas  corpus  obtained  by  plaintiff,  including 

allowance            .           .           .           .           .10    0  — 

Procedendo             .           .           .           .           .        0  15    0  — 

Venditioni  exponas             .           .           .           .       0  13    6  — 

(Supersedeas,  if  not  issued  by  a  prisoner    .           .       0  11    0  — 


kvii 
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Copy  amd  8trvw6<^  WriU. 


Of  gnmmoPi,  the  deieniuit  boag  served  in  Lonr 
doQ,  Middleee^  or  Sozrey,  within  two  miles  of 
the  place  of  btuiness  of  the  attorney^  for  eaoh 
defendant  •  •  •  •  . 

If  bejond  that  distance,  additional  for  every  mile^ 
but  in  cases  under  202.  not  to  exceed  10  miles 

^^  ...-I  *K  the  defendant  should  be  seryed  in 
-I  any  other  county,  the  same  alkywaiios^ 
but  the  distance  to  be  calculatBd  fiom  the  cfioe 
of  the  attorney  employed  to  eifect  seryice. 

Of  writ  of  rcTiyor,  the  same  as  summons. 

Of  writ  of  ejectment,  the  same  as  of  writ  of  sum- 
mons for  each  defendant 

And  in  addition,  for  every  folio  of  copy  bejond 
three        ... 

Correspondent's  charges  for  service  of  writ  in^ 
eluding  affidavit  of  service,  and  exclusive  of 
mileage  in  cases  in  which  the  fixed  sum  for 
costs  does  not  apply 

The  like  for  service  of  subpoenas 

Extra  for  subpoenas  duces  tecum 

Xotice  of  writ  for  servioe  on  a  foreigner  out  of 
jurisdiction 

Agent's  charges  according  to  circumstances,  &c. 

In  cases  in  which  the  defendant  shall  avoid  ser- 
vice, and  an  order  shall  be  made  to  proceed,  a 
sum  will  be  ollovred  for  attendances  to  serve 
according  to  circumstances. 

Of  subpoena  ad  test  •  •  •  • 

Of  subpoena  duces  teanm.  •  •  .  . 

Mileage  as  before. 


iMtrwstuma, 

Instructions  to  sue  or  defond,  for  pleadings,  special 
affidavits  where  allowed,  and  to  counsel  on  special 
matters    •  •  .  •  • 

To  counsel  in  common  matters 

For  brief     .  •  .  -  • 

If  difficult,  and  many  witnesses  or  documents,  dis- 
cretionary •  •  .  • 

For  every  suggestion 

For  plea  of  suggestiptt 

For  issue  in  fact  by  consent 

For  suggestion  to  revive,  or  writ  of  revivor,  when 
no  rule  necessary 

For  rule  for  vrrit  of  revivor,  when  necessary 

Fo^  proceeding  in  error 

To  defend  for  executor,  after  suggestion  of  death 
of  original  defendant 

For  agreement  of  damages 

For  grounds  of  error 

For  assignment  of  errors  after  notice 


£  «.   <2.       £  9.   d. 


0    5    0 
0    10 


1 


0  18  0 
0  8  6 
0    2    0 


0    5    0 
0    7    0 


0  6  8 
0  3  4 
0  13    4 


0  6  8 
0  6  8 
0  13    4 


0 
0 
0 

0 
0 
0 
0 


6  8 

6  8 

6  8 

6  8 


0    5    0 
0    0    6 


0    0    4  — 


0  12 
0  5 
0    2 


0    8    0       0    3    0 


0    3    0 
0    5a 


0  3  4 
0  3  4 
0   6    8 


0 
0 
0 

0 
0 


NiL 

3 

3 

6 


4 
4 
8 

4 
4 


0    3    4 
0    3    4 
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AbomML 
£    9.    d. 

For  oonfesflioD  of  action  in  qeotment  as  to  the 

whole  or  in  part      •  .  .  ..068 

To  reduce  spedal  jury       •  .  .  •       0  13    4 


£  9.  d. 


*I>ramng  Pleadings, 

Dedaralion,  indtuiTe  of  inttmotionB  and  engrosa- 

ing,  and  of  attendance  to.  file  or  deliyer 
If  above  ten.  folioe,  for.  every  folio 
One  or  more  pleas,  if  three  folios  or  nnder,  ezdik- 

sive  of  instructions  but  inclusive  of  engrossing 
If  above  three  folios,  for  every  folio  drawing 
Joinder  of  issue^  inclusive  of  engrossing   • 
Demurrer,  inclusive  of  engrossing  . 
Joinder  in  demurrer,  inclusive  of  engrossing 
Marginal  statement  of  matter  of  law  for  argument, 

exclusive  of  copies  for  the  Judges 
Replications,  new  assignments,  grounds  of  error, 

assignment  of  errors,  pleas  to  assignment  of 

errors,  and  other  pleadings,  the  same  as  the  fore* 

going  charges  for  pleas. 
Issue  or  demurrer  book 
Record       •  .  •  .  . 

Postea,  when  drawn  by  attorney,  including  engross- 
N  in^  for  every  folio 
Judgment,  whether  by  default  or  final 
Authority  to  receive  moneys  out  of  CJourt 
Suggestions,  pleas  to  suggestions,  and  sabseqasnt 

pleadiBgii  of  three  folios  or  under,  inclusive  of 

engrossment        •  •  •  • 

If  above  three  folios,  for  every  folio  drawing 
Issue  for  the  trial  of  foc^  by  agreement,  for  every 

foUo 

Special  case^  per  folio 

Agreement  of  damages  and  copy,  if  five  foliosor 

under       .  .  •  .  • 

Above  five  folioe,  for  every  folio  drawing  . 
And  copy  per  folio  .  •  •  . 

Drawing  writ  of  inquiry     • 
Special  particulars  of  demand  or  set-off  and  copy, 

per  folio  •  .  •  .  • 

Short  ditto,  and  copy 
Abstract  of  pleas,  when  necessary,  and  fair  copy, 

and  copy  for  Judge 
Bill  of  costs  and  copy  for  taxation,  per  folio 
Copy  for  the  opposite  party 
Drawing  bill  of  costs  and  copy,  per  folio  4d.,  not  to 

exceecK     .  •  •  •  • 

Copy  for  the  opposite  party,  per  folio  4<2.,  not  to 

exceed     •  .  •  •  . 

Drawing  and  engrossing  common  oognoviti  and 

attendance  thereon 
If  special  and  long 
'Replication  accepting  money  out  of  Court  in  full 

of  demand,  inclusive  of  instructions 

8D 


<£e. 


ISO 

0  10 

0 

0    10 

0    1 

0 

0    4    0 

0    2 

0 

0    10 

0    1 

0 

0    4    0 

0    3 

0 

0    4   0 

0    3 

0 

0    4    0 

0    3 

0 

0    6    8       0    3    4 


0    6    8 

NU. 

0  10 
Q  3  4 
0    3    0 


0  4    0 

0  10 

0  10 

0  10 

0  10 


0 
0 
0 
0 

0 
0 


8 
0 

4 
4 

8 
0 


0  5  4 
0  0  8 
0    0    4 


0  13    4 
10    0 


0    3    4 

NiL 

0  10 
0  3  4 
0    2    0 


0  3    0 

0  10 

0  10 

0  10 

0  10 

0  3    4 

0  10 

0  0    4 

NiL 

0  0    4 

0  2    6 

0  3    4 


0    4  0 

0    4  0 

0    6  8 

0  10  0 


r*lxu 


0    4    0       0    3    0     [*^ 
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*kxi] 


0 
0 
0 


0 
0 


Similiter  or  joinder  of  iwae  to  obtain  order  to  try 
before  the  sheriff  •  .  .  . 

Enffrouing  and  Copying. 

DeclarataonB,  aboTe  10  folioe,  per  folio 

Other  pleadings  before  enumerated,  aboye  3  folios, 
per  folio  .••••• 

Issue  (pleadings),  if  15  folios  or  nndto      • 

If  above  15  folios,  for  every  folio  . 

Issae  (pleadings),  if  10  folios  or  under 

Above  10  folios,  per  folio    .... 

All  prooee^ngs  on  paper,  per  folio 

The  like  on  parchment,  per  folio    • 

Judgments  for  non-appearance  on  specially  en- 
dorsed writs,  or  writs  of  revivor,  and  in  ^ect- 
ment,  to  be  taken  as  9  folios,  including  the  writ 
in  actions  above  201.,  and  6  folios  under  20/. 

The  allowance  of  \h  Zs,  2d.  for  interlocutory  judg- 
ments will  be  discontinued,  and  the  drawing, 
entry,  and  other  charges  will  for  the  future  be 
according  to  this  scale. 

The  length  of  interlocutory  and  final  judgments 
will  be  allowed  as  heretofore. 

Notioea. 

To  declare,  reply,  and  subsequent  pleadings,  copy 
and  servioe  .  .  •  . 

By  defendant  to  bring  issue  to  trial,  copy,  and 
service     ..... 

For  special  jury  to  opposite  attorney,  copy  and 
service,  pursuant  to  section  109 

The  like  to  sherifl;  pursuant  to  section  112 

To  ^xecutor  or  administrator  of  sole  defendant  de- 
ceased, to  appear  to  writ  and  suggestion 

To  sheriff  of  renewal  of  ezecutioii,  exclusive  of 
any  payment       •  •  .  • 

To  plaintiff  in  error  to  assign  errors 

Of  discontinuance  of  error  ' 

Of  confession  of  error 

Of  plaintiff's  in  error  intention  to  proceed  to  per- 
sonal representatives  of  defendant  deceased 

Of  appearance  when  appearance  duly  entered  and 
notice  given  on  the  day  of  appearance,  but  not 
otherwise  .... 

Of  appearance  to  writ  of  rerivor  . 
♦To  plead' 

Of  declaration  when  necessary,  copy  and 
service     ..... 

Of  objection  for  misjoinder  or  nonjoinder  of  plaii 
tiff,  copy  and  sernoe 

To  sheriff  to  discharge  a  prisoner  out  of  custody, 

.    copy  and  service  .... 

Notice  in  ejectment  to  defend  for  part  of  premises 
and  service  •  •  .  • 


£  8.  d. 


0  4  0 

0  5  0 

0  4  0 

0  5  0 

0  4  0 

0  5  0 

0  6  0 


VnOtrTflL 
£  9.    d. 

0     3     0 


0    0    4       0    0    4 


0    0    4 


0  0 

0  3 

0  0 

0  0 

0  0 


0 

4 

0 

0 

3 

0 

0 

4 

0 

0 

3 

0 

0 
0 

5 
5 

0 
0 

0 
0 

3 
3 

0 

0 

0 

5 

0 

0 

3 

0 

0 
0 
0 
0 

5 
5 
4 
4 

0 
0 
0 
0 

0 
0 
0 
0 

3 
3 
3 
3 

0 
0 
0 
0 

0    5    0       0    3    0 


0  3  0 

0  3  0 

0  3  0 

0  5  0 

0  3  0 

0  4  0 
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Above  20.  VktkrTOL      

£  s.  d,       £  9.  d. 

If  above  3  folios,  for  every  folio  additional  .        0    10  — 

Notice  of  admission  of  right  and  denial  of  ouster 
hy  a  joint  tenant,  ^.      .  .  .  .060  — 

If  f^bove  3  folios,  for  every  folio      .  .  .004  — 

Dincontinuanoe  by  claimant  in  ejectment  and  ser- 
vice .  .  .  .  ..060  — 

Of  confession  of  action  of  ejectment  as  to  the  vrhble 
or  in  part,  and  service     .  .        0  10    0  — 

Of  trial,  inquiry,  demand  of  residence  of  plaintiiF, 
of  authority  for  issuing  writ,  and  all  other  com- 
mon notices  .  .  .  .  .040030 

To  admit  or  produce,  if  short         .  .  .076050 

The  like,  if  long 0  10    0       0    6    0 

If  very  long  and  special,  a  larger  allowance  may 
be  made  in  cases  above  201. 

Additional  allowance  for  mileage,  as  upon  the  ser- 
vice of  a  writ 

Copy  and  Senriee, 

Of  special  and  common  rules          .           .           .  0  5  0  0    4    0 

Of  special  rule,  above  3  folios,  per  folio  additional  0  0  4  0    0    4 

Of  summons  or  order  of  a  Judge    .           .  0  3  0  0    3    0 

Of  order  to  charge  a  prisoner  in  execution            .050  — 
Of  master's  note  of  receipt  and  of  affidavits  in  error 

in  fact 0  7  0  — 

Of  master's  note  of  receipt  in  error  in  law            .  6  5  0  — >     . 
Mileage  on  services  as  upon  a  writ  of  summons. 

ISectmenL 
Instructions  to  sue,  and  examining  deeds  .  •        0  13    4  -~ 

If  a  question  of  tide  .  .  •  .110  — 

AUendanees. 
To  search  for  appearance  to  writ  of  summons        .        0    3    4       0    3    4 
Two  searches  will  be  allowed,  if  necessarily  made. 

To  obtain  undertaking  to  appear  to  process  •       0    5    0       0    5    0 

To  give  undertaking  to  appear       .  .  0    5    0       0    5    0 

*Deponent  to   be   sworn    (where   allowed)   for 

rules  where  no  attendance  in  Court,  to  enter 

exception  in  bail,  to  leave  writ  at   sheriff's 

office,  to  obtain  return  to  writ,  to  alter  or  amend 

pleadings,  to  file  any  proceeding,  to  obtain  office 

copies,  consent  to  any  summons,  for  postea  (if 

necessary),  to  set  down  case,  or  demurrer,  each 

judge  with  demurrer  book  or  special  case,  to  de- 
liver points  to  each  judge,  to  ascertain  if  books 

delivered,  and  other  like  attendances      .  .        0    3    4        0    3    4 

To  set  down  causes  for  trial  .  .068034 

On  each  counsel  with  brief  at  trial,  fee  under 

twenty  guineas,  to  reduce  special  juiy,  sum- 
mons before  a  Judge,  and  to  pay  money  into 

Court       .  .  .  .  .068034 

On  counsel  with  brief^  fee  twenty  guineas  and 

above 0  13    4  — 


[*burii 
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To  reoeive  money  oat  of  Court 

Counsel  with  brief  on  motion,  if  above  one  gnineft 

If  one  guinea  only  . 

Consultation  with  counsel  • 

Conference  with  counael     • 

Fee  on  every  record  or  writ  of  trial 

For  common  jury  panel 

For  special  jury  panel        •  • 

To  obtain  names  of  viewers 

To  enter  any  suggestion  on  roll  when  neoessaxy 

Attending  court  cause  made  remanet 

Attending  for  fresh  panela  after  remanet  as  before. 

Attendances  incidental  to  agreement  of  amount  of 
damages  according  to  the  circumstancee. 

Attendance  in  pursuance  of  notice  to  admit 

For  every  hour  beyond  one 

Attending  making  admissions,  except  under  spe- 
cial circumstances  •  .  •  • 

On  reference  to  master  upon  common  matters, 
such  as  to  compute  upon  a  bill  or  bond  • 

Special  matters       •  .  .  •  . 

For  every  hour  after  the  first 

If  counsel  in  attendance,  attorney  attending 

Above  one  hour      .  .  •  .  • 

To  attest  confession  in  ejectment   • 

To  file  memorandum  of  error  and  obtain  master's 
receipt     ....•• 

Assises  each  day,  exclusive  of  expenses,  but  in- 
elusive  of  all  matters  transacted  except  one  a^ 
tendance  upon  each  counsel  with  brief  . 

Expenses,  exclusive  of  travelling,  for  each  day 

♦Ixxiiil  *^'*^®^^*°g®^®**«*"»***®*™<>'^*»ctually 
-I  and  reasonably  paid,  but  in  no  case  ex* 
eeeding  1«.  per  mile  one  way. 

If  two  causes,  in  each  per  day  for  attendance 

If  three  causes  or  more,  each 

If  mors  than  one  cause,  expenses  at  II,  Is,  each  day, 
and  travelling  expenses  to  be  divided  equally. 

Clerk's  attendance  discretionary  if  more  than  one 
cause,  or  in  special  cases  not  exceeding  per  day, 
inclusive  of  expenses,  except  travelling 

In  assise  towns  in  which  two  lists  are  made,  and 
in  special  jury  causes,  the  attendance  of  the  at- 
torney will  not  be  allowed  from  the  commission 
day,  but  only  from  such  period  as  his  attendance 
became  proper. 

On  writ  of  inquiry  or  writ  of  trial  at  a  distance,  if 
no  other  business,  inclusive  of  expenses,  per  day 

If  two  cases,  each   .  .  .  •  , 

If  more  than  two  cases,  each 

Travelling  expenses  as  before,  and  to  be  appor- 
tioned if  more  than  one  cause. 


.^toMaoL 

OMbraOL 

£  «. 

d. 

£  ».  d. 

0  10 

0 

0   6    8 

0    6 

8 

0    3    4 

0    8 

4 

0    3    4 

0  13 

4 

NiL 

0    6 

8 

— 

0    6 

8 

0    3    4 

0    3 

4 

0    3   4 

0    6 

8 

0   3    4 

0    6 

8 

0    3    4 

0    3 

4 

0    3    4 

013 

4 

0    6    8 

0    6 

8 

0    3    4 

0    6 

8 

0    8    4 

0    6 

8 

0    3    4 

0    6 

8 

0    6    8 

0  13 

4 

0    6    8 

0    6 

8 

0    3    4 

0    6 

8 

0    3    4 

0  13 

4 

0    6    8 

0    0 

8 

.. 

0  6  8   0  3  4 


2  2  0 
110 


1  11  6 
110 


110     - 


2  2  0 
1  11  6 
110 


110 
0  13  4 
0  13  4 
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In  London  or  Middlesex  or  in  same  town,  on  trial 
or  writ  of  inqoiry,  when  cause  in  paper  and  not 
tried,  per  day      .... 

On  trial       •  .  .  .  . 

Ditto,  if  occupied  the  whole  daj    . 

Managing  clerk  to  conduct  cause  at  a  distance 
when  only  one  cause,  per  day     . 

If  more  than  one  cause,  each         • 

Travelling  and  other  expenses  the  same  as  attorney. 

Court  on  motion  rule  nisi  granted 

The  like  on  rule  absolute  after  rule  nisi     . 

The  like  previous  to  argument,  per  day     . 

The  like  in  cases  set  down  in  the  paper,  not  exceed- 
ing for  a  whole  term 

After  term  when  sittings,  not  exceeding   . 


•1 


20L 
9.    d. 


13  4 

1  0 

2  0 

11  6 

1  0 

6  8 

13  4 

6  8 


0 

0 

13 

to 

0 


I     13    4) 


VMerWL 
£   9.    d. 


0    6    8 
0  13    4 


0  13  4 

0  10  6 

0    3  4 

0    6  8 

0    3  4 

10  0 

0  10  0 

0    3  4 

to 

0    6  8 


0    3  4 

0    3  4 

0  13  4 

2    0  0 


^_f    ^[*kxiT 


Taxation  on  postea 

More  according  to  time  occupied. 

Ditto,  costs  of  cause  otherwise  than  on  postea 

Ditto,  costs  of  judgment  only,  and  ordinaiy  inter- 
locutory matters  .  .  .034 

Britfs. 
Minutes  of  evidence  .... 

Brief  and  one  fiur  copy  where  cause  tried  before  a 

Judge  of  a  Court  of  Record  where  attorneys  are 

not  allowed  to  act  as  advocates,  not  exceeding  . 
*In  the  like  case,  fee  to  counsel  and  clerk 
For  drawing,  per  folio        .  .  .01 

Copying      •  •  •  •  •  .00 

Thrm  Fees  and  LeUere. 
Proper  business      .  .  .        0  13 

Agency       .  .  .  .  .  .        0  15 

Letters  when  no  term  fee  proper  business  0    3 

Agency  .  .  .  .05 

Letters  in  interlocutory  matters  proper  .02 

Ag^cy  .  .  .03 

In  actions  under  202.  no  allowance  will  be  made 

for  "  letters"  for  the  vacation  preceding  the  term 

in  which  a  term  fee  shall  be  allowed. 

Letten. 
Letter  before  action  and  other  letten        .  0    8    6       0    2    0 

Circular  letters  after  the  first  .  .016010 

Affldamii. 
Drawing  special  affidavits,  per  folio           .           .       0    10       0    10 
Engrossing  same,  exclusive  of  affidavits  of  in- 
crease       0    0    4  NU. 

Common  affidavits,  of  five  folios  or  under,  includ- 
ing engrosBiDjc  and  oath  .  .        0    6    0       0    5    0 
VOL.  I.— 76                                    8  D  2  B.  itB. 


0  10  0 

0  12  0 

0    2  0 

0    3  0 
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Affidayit  of  increase,  inclading  engrosBing  and  oatii 
Copy  for  tiie  other  ride      •  •  . 


£  9.  d.  £  s.  d. 
0  5  0 
0    2    0 


Searckea. 
All  oommon  8earehes»  exolnrive  of  payment 
If  very  long  •  •  .  . 


0    3    4 
0  13    4 


2    2 
Nil. 


0    7    0 
0    16 


To  attend  refibrsnoe  to  maeter,  not  exceeding,  ex- 
cept on  examination  of  witneesea 
To  settle  special  endorsement  on  writ 

Warrani  of  JUomqf. 
Costs  of  signing  judgment  .  •       3  10 

JDtfendanii. 

Appearance  ..... 

For  each  additional  defendant,  IndosiTe  of  pay- 
ment     <.....  • 

A  second  sommims  and  order  for  time  to  plead 
shall  be  allowed  in  spedal  cases  above  20{.  when 
necessary. 

♦Ixxv]  *OMmser«  CterVa  Feet. 

The  fees  to  be  allowed  to  coonsd's  aiark  not  to  ex- 
ceed as  under:— 
Upon  a  fee  under  5  guineas 
5  guineas  and  under  10  guineas 
10  guineas  and  under  20  guineas 
20  guineas  and  under  30  guineas 
30  guineas  and  under  50  guineas 
50  guineas  and  upwards 


0  2 
0  5 
0  10 

0  15 

1  0 

2  10 


On  CkmmUatUmi^ 


Senior's  clerk 
Junior's  clerk 
On  general  retainer 
On  common  retainer 
On  conference 


per  Cent 


0    7  6 

0    2  6 

0  10  6 

0    2  6 

0    5  0 


Allowanci  to  Witnissis. 


3    4 
6    8 


NIL 
NiL 


0  — 


0    6    0 
0    16 


Common  witnesses,  such  as  labourers,  journeymen^ 
&c.,  per  diem      •  •  •  •  • 


Blaster  tradesmen,  yeomen,  and  farmers,  per  diem 

from 


Auctioneers  and  accountants,  per  diem 


If  iwUcnt  in  th«  If  iwUnt  aft  • 
Town  in  which  IHttuiee  from 
ttwOMMb       thtPlflMoT 

MmL  «y. 

j&.  f  •  d,       £»  9,  d, 
0    5    0 

to 
0    7    6 
0  10    0 

to 
015    0 

0  10    6 
to 

1  1    0 


lo    5  o| 

(0    7  6 

1      ^ 

10  10  0 

(0  10  6 

.     ]      to 

(l    1  0 
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IfrwiilniilBtte  ITiMidniaftft 

Town  in  wbkh   fihtaaottea 
fheOMiMii        fhtPlaoeof 


Profeuional  men  per  diem 

IKtto,  incliuive  of  all,  except  traTelling  expenses, ) 
per  diem  .  .  •  •  • ) 

AttomejB  or  other  derki,  per  diem 

Engineers  and  surveyors,  per  diem 

Notaries,  per  diem  •  •  •  • 

Gentlemen  •••••• 

Esquires     •••••• 

Bankers      •  •  •  •  • 

Merchants  •••••• 


tried. 
AbantTOL 
£   8.     d. 
110 


0  10    6 


110 

110 
1    1    0 


TriaL 
VndarM, 

£  s.    d. 
2    2    0 


B%  bat  no 
didlj  ■Uow- 


•lltftte 
Sntdaj, 
and  tticn  • 


(2    2 

\      ^ 
(3    3 

(0  15    0 

ll    1    0 
(110 

(3    3    0 
110 

.110 


Females  acooxding  to  station  in  life,  per  diem 


0    5    0 


from 


(0    5 

i    ^ 

(0  10 


0  5 
to 

1  0 


^Police  Inspector,  per  diem 


Police  Constable 


0    5    0 


0    3    0 


(0    7 

loio 

(0    5 

1      ^ 
10    7 


[♦kxTi 


If  the  witnesses  attend  in  one  cause  only  they  will 
be  entitled  to  the  full  allowance.  If  they  attend 
in  more  than  one  cause  they  will  be  entitied  to 
a  proportionate  part  in  each  cause  only. 

The  travelling  expenses  of  witnesses  shall  be  allow- 
ed according  to  the  sums  reasonably  and  actually 
paid,  but  in  no  case  shall  exceed  1#.  per  mile 
one  way. 

MiSClLLANlOUS. 

Close  copy  of  proceedings  in  agency  cases,  4d,  per  folio,  according  to  actual 
length. 
In  cases  under  202.  no  allowance  will  be  made  in  respect  of  the  following  matters : — 

Attending  deponent  to  be  sworn  to  affidavit. 

Advice  on  evidence. 

Maps,  plans,  or  models. 
For  maps  or  plans,  when  used  in  cases  above  202.,  from  IL  U.  to  32.  3t. 
All  other  allowances  will  be  made  as  heretofore,  except  so  far  as  it  may  be  neoes- 
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sary  to  reduce  or  increase  the  same  conformabl  j  to  the  scale  of  fees  published  on  the 
24th  November,  1852. 

Campbell. 

John  Jxryis. 

Fbxd.  Pollock. 

E.  H.  Aldibsoit. 

W.  WlOHTXAir. 

T.  J.  Platt. 
W.  Erm. 
T.  N.  Talpourd. 
«  Savl.  Martdt. 

27th  Jaaiuury,  1853. 


IV.  [*lxxvii 

On  10th  February,  1853,  copies  of  the  following  Rules,  Orders,  and  Regulations 
were  laid  before  the  House  of  Lords  by  Lord  Campbell,  C.  J.,  and  before  the  House 
of  Commons  by  Sir  A.  J.  E.  Coekbum^  Attorney-General. 

Rules,  Obdxhs,  and  Regulations,  m^e  bt  the  Judges,  nr  fubsuancb  oy  the 
Common  Laiht  Procedure  Act. 


HILART  term,  1853. 


Whereas,  pursuant  to  the  provisions  of  the  statute  passed  in  the  session  of  Par- 
liament held  in  the  third  and  fourth  years  of  the  reign  of  His  late  Migesty  King 
William  the  Fourth,  intituled  ''  An  Act  for  the  further  Amendment  of  the  Law  and 
the  better  Advancement  of  Justice,''  the  Judges  of  the  Superior  Courts  of  Common 
Law  at  Westminster  made  certain  rules,  orders,  and  regulations  as  to  the  mode  of 
pleading  and  other  matters  in  the  said  Act  mentioned,  which  said  rules,  orders,  and 
regulations  were  duly  laid  before  both  Houses  of  Parliament,  as  required  by  that 
statute,  and  came  into  effect  and  operation  respectively  on  the  first  day  of  Easter 
Term,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-four,  and  the 
first  day  of  Michaelmas  Term,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  thirty-eight: 

And  whereas,  it  is  provided  by  the  '*  Common  Law  Procedure  Act,  1852,''  that  it 
should  be  lawful  for  the  Judges  of  the  Courts  of  Common  Law  at  Westminster,  or 
any  eight  or  more  of  them,  of  whom  the  chiefs  of  each  of  the  said  Courts  should  be 
three,  from  time  to  time  to  make  all  such  general  rules  and  orders  for  the  effectual 
execution  of  that  Act,  and  of  the  intention  and  object  thereof^  and  for  fixing  the  costs 
to  be  allowed  for  and  in  respect  of  the  matters  therein  contained,  and  the  perform- 
ance thereof,  and  for  apportioning  the  costs  of  issues,  and  for  other  purposes  men- 
tioned in  the  said  Act,  as  in  their  judgment  should  be  necessary  or  proper ;  and  to 
^exercise  all  the  powers  and  authority  given  to  them  by  an  Act  of  Par-  r»i  ;;; 
liament  passed  in  the  session  of  Parliament  held  in  the  thirteenth  and  ^ 
fourteenth  years  of  the  reign  of  Her  present  migesty,  intituled  '*  An  Act  to  enable 
the  Judges  of  the  Courts  of  Common  Law  at  Westminster  to  alter  the  Forms  of 
Pleading,"  with  respect  to  any  matter  therein  contained  relative  to  practice  or  plead- 
ing ;  and  the  provisions  of  the  siud  last-mentioned  Act,  as  to  the  rules,  orders,  or 
regulations  made  in  pursuance  thereof,  should  be  held  applicable  to  any  rules, 
orders,  or  regulations  which  should  be  made  in  pursuance  of  the  said  Common  Law 
Procedure  Act,  one  thousand  eight  hundred  and  fifty-two : 

And  whereas,  by  the  said  Act  passed  in  the  session  of  Parliament  held  in  the 
thirteenth  and  fourteenth  years  of  the  reign  of  Her  present  Majesty  powers  were 
given  to  the  Judges  of  the  Courts  of  Common  Law  at  Westminster,  by  rules  and 
orders,  to  make  alterations  in  the  forms  of  pleading  in  the  said  Courts,  and  respect- 
ing other  matters  in  that  Act  mentioned ;  and  it  was  enacted,  that  all  such  rules, 
orders,  or  regulations  should  be  laid  before  both  Houses  of  Parliament  in  manner 
directed  by  the  said  Act;  and  that  no  such  rule,  order,  or  regulation  should  have 
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effect  until  three  months  after  the  same  should  have  been  so  laid  before  both  Hooses 
of  Parliament;  and  that  any  rule,  order,  or  regulation  so  made  should  fitnn  and 
after  such  time  aforesaid  be  binding  and  obligatory  on  the  said  Courts,  and  all  other 
Courts  of  CoDunon  Law,  and  on  all  Courts  of  Error,  and  be  of  like  force  and  effect 
as  if  the  provisions  contained  therein  had  been  expressly  enacted  by  Parliament: 

And  whereas  it  is  expedient,  for  the  effectual  execution  of  the  said  ''Common  Lav 
Procedure  Act,  1852,''  that  the  said  rules,  orders,  and  regulations  respectively  made 
in  pursuance  of  the  said  statute  passed  in  the  session  of  Parliament  held  in  the  third 
and  fourth  years  of  the  reign  of  His  late  Mcyesty  King  William  the  Fourth  should 
be  repealed,  and  that  other  rules,  orders,  and  regulations  should  be  framed  in  lieu 
thereof: 

It  is  therefore  ordered,  that  from  and  after  the  first  day  of  Trinity  Term  next 
inclusive,  unless  Parliament  shall  in  the  mean  time  otherwise  enact,  (lie  said  roles, 
orders,  and  regulations  made  respectively  in  pursuance  of  the  said  statute  passed  in 
the  session  of  Parliament  held  in  the  third  and  fourth  years  of  the  reign  of  His  late 
Majesty  King  William  the  Fourth  shall  be  and  are  hereby  repealed,  excepting  so  &r 
as  the  same  or  any  of  them  are  necessary  or  applicable  to  any  pleadings,  proceed- 
ings, or  other  matters  to  which  they  relate,  had  or  taken  previous  to  the  sud  flnl 
day  of  Trinity  Term  next;  and  the  following  rules,  orders,  and  regulations  shall  be 
in  force ;  that  is  to  say : — 

1.  Except  as  hereinafter  provided,  several  counts  on  the  same  cause  of  action  shaQ 
not  be  allowed,  and  any  count  or  counts  used  in  violation  of  this  rule  may,  on  the 
application  of  the  party  objecting,  within  a  reasonable  time,  or  before  an  order  madQ 
^^     .  -|   for  time  to  plead,  be  struck  out  or  amended  *by  the  Court  or  a  Judge,  on 

-I   such  terms,  as  to  costs  or  otherwise,  as  sucli  Court  or  Judge  may  think  fit 

2.  Several  pleas,  replications,  or  subsequent  pleadings,  or  several  avowries  or  cog* 
nisances  founded  on  the  same  ground  of  answer  or  defence,  shall  not  be  allowed; 
provided,  that  on  an  application  to  the  Court  or  a  Judge  to  strike  out  any  count,  or 
on  an  objection  taken  before  the  Judge  on  a  summons  to  plead  several  matters  to  the 
allowance  of  several  pleas,  replications,  or  subsequent  pleadings,  avowries,  or  cogni- 
sances on  the  ground  of  such  counts  or  other  pleadings  being  in  violation  of  this 
rule,  the  Court  or  the  Judge  may  allow  such  counts  on  the  same  caose  of  action,  or 
such  pleas,  replications,  or  subsequent  pleadings,  or  such  avowries  or  cognisances 
founded  on  the  same  ground  of  answer  or  defence,  as  may  appear  to  such  Court  or 
Judge  to  be  proper  for  the  determining  the  real  question  in  controversy  between  the 
parties  on  its  merits,  subject  to  such  terms,  as  to  costs  and  otherwise,  as  the  Court  or 
Judge  may  think  fit. 

3.  When  no  such  rule  or  order  has  been  made  as  to  costs  by  the  Conrt  or  Judges 
and  on  the  trial  there  is  more  than  one  count,  plea,  replication,  or  subsequent  plead- 
ing, avowry,  or  cognisance  on  the  record,  founded  on  the  same  cause  of  action  or 
ground  of  answer  or  defence,  and  the  Judge  or  presiding  ofBcer  before  whom  the 
cause  is  tried  shall  at  the  trial  certify  to  that  effect  on  the  record,  the  party  so  plead- 
ing shall  be  liable  to  the  opposite  party  for  all  costs  occasioned  by  such  count,  plea, 
or  other  pleading  in  respect  of  which  he  has  failed  to  establish  a  distinct  cause  of 
action  or  distinct  ground  of  answer  or  defence,  including  those  of  the  evidence  as 
well  as  those  of  the  pleading. 

4.  The  name  of  a  county  shall  in  all  cases  be  stated  in  the  margin  of  a  declaration, 
and  shall  be  taken  to  be  the  venue  intended  by  the  plaintiff,  and  no  venue  shall  be 
stated  in  the  body  of  the  declaration,  or  in  any  subsequent  pleading. 

Provided,  that,  in  cases  where  local  description  is  now  required,  such  local  descrip- 
tion shall  be  given. 

5.  In  all  actions  by  and  against  assignees  of  a  bankrupt  or  insolvent,  or  executors 
or  administrators,  or  persons  authorized  by  Act  of  Parliament  to  sue  or  be  sued  ss 
nominal  parties,  the  character  in  which  the  plaintiff  or  defendant  is  stated  on  the 
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record  to  sue  or  be  sued  shall  not  in  any  case  be  considered  as  in  issue,  unless  sp^ 
cially  denied. 

6.  In  all  actions  on  simple  contract,  except  as  hereinafter  excepted,  the  plea  of  non 
assumpsit,  or  a  plea  traversing  the  contract  or  agreement  alleged  in  the  declaration, 
shall  operate  only  as  a  denial  in  fact  of  the  express  contract,  promise,  or  agreement 
alleged,  or  of  the  matters  of  fact  from  which  the  contract,  promise,  or  agreement 
alleged  may  be  implied  by  law. 

Exempli  gratift.  In  an  action  on  a  warranty,  such  pleas  will  operate  as  a  denial 
of  the  jGftot  of  the  sale  and  warranty  having  been  given,  but  not  of  the 
breach ;  and,  in  an  action  on  a  policy  of  insurance,  of  the  *sub6cription  r^^i--^ 
to  the  alleged  policy  by  the  defendant,  but  not  of  the  interest,  of  the  !• 
oommencement  of  the  risk,  of  the  loss,  or  of  the  alleged  compliance  with  war- 
ranties. 

In  actions  against  carriers  and  other  bailees  for  not  delivering  or  not  keeping  goods 
safe,  or  not  returning  them  on  request,  and  in  actions  against  agents  for  not 
accounting,  such  pleas  will  operate  as  a  denial  of  any  express  or  implied  con* 
tract  to  the  eifect  alleged  in  the  declaration,  but  not  of  the  breach. 

To  causes  of  action  to  which  the  plea  of  "  never  was  indebted^'  is  applicable,  as 
provided  in  Schedule  B.  (36)  of  the  Common  Law  Procedure  Act,  1852,  and  to 
those  of  a  like  nature,  the  plea  of  non  assumpsit  shall  be  inadmissible,  and  the 
plea  of  **  never  was  indebted"  will  operate  as  a  denial  of  those  matters  of  fact 
from  which  the  liability  of  the  defendant  arises ;  exempli  gratis,  in  actions  for 
goods  bargained  and  sold,  or  sold  and  delivered,  the  plea  will  operate  as  a  denial 
of  the  bargain  and  sale,  or  sale  and  delivery,  in  point  of  fact ;  in  the  like  action 
for  money  had  and  received  it  will  operate  as  a  denial  both  of  the  receipt  of 
money  and  the  existence  of  those  facte  which  make  such  receipt  by  the  defend- 
ant a  receipt  to  the  use  of  the  plaintiff. 

7.  In  all  actiona  upon  bills  of  exchange  and  promissory  notes,  the  plea  of  "non 
assumpsit"  and  "  never  indebted"  shall  be  inadmissible.  In  such  actions,  therefore,  a 
plea  in  denial  must  traverse  some  matter  of  fact ;  exempli  gratift,  the  drawing,  or 
making,  or  endorsing,  or  accepting,  or  presenting,  or  notice  of  dishonour  of  the  bill 
or  note. 

8.  In  every  species  of  actions  on  contract,  all  matters  in  confession  and  avoidance^ 
including  not  only  those  by  way  of  discharge,  but  those  which  show  the  transaction 
to  be  either  void  or  voidable  in  point  of  law,  on  the  ground  of  fraud  or  otherwise, 
shall  be  specially  pleaded ;  exempli  gratift,  infancy,  coverture,  release,  payment,  per- 
formance, illegality  of  consideration,  either  by  statute  or  common  law,  drawing,  en* 
dorsing,  accepting,  Ac.,  bills  or  notes  by  way  of  accommodation,  set-off,  mutual  credit^ 
unseaworthiness,  misrepresentation,  concealment,  deviation,  and  various  other  d^ 
fences,  must  be  pleaded. 

9.  In  actions  on  policies  of  assurance,  the  interest  of  the  assured  may  be  averred 
thus : — **  That  A,  B.,  C,  and  D.,  [or  some  or  one  of  them,]  were  or  ma  interested,''  &o. 
And  it  may  also  be  averred,  **  that  the  insurance  was  made  for  the  use  and  benefit,  and 
on  the  account,  of  the  person  or  persons  so  interested." 

10.  In  actions  on  specialties  and  covenants,  the  plea  of  non  est  footum  shall  operate 
as  a  denial  of  the  execution  of  the  deed  in  point  of  foot  only,  and  all  other  defences 
shaU  be  specially  pleaded,  including  matters  which  make  the  deed  absolutely  void,  as  ^ 
well  as  those  which  make  it  voidable. 

11.  The  plea  of ''  nil  debet"  shall  not  be  allowed  in  any  action. 

*12.  All  matters  in  confession  and  avoidance  shall  be'  pleaded  specially,  r«i.^^.: 
as  above  directed  in  actions  on  simple  contracts.  ^ 

13.  In  any  case  in  which  the  plaintiff  (in  order  to  avoid  the  expense  of  the  plea 
of  payment  or  setK>ff)  shall  have  given  oiedit  in  the  particulars  of  his  demand  for« 
any  sum  or  sums  of  money  therein  admitted,  to  have  been  paid  to  the  plaintiff,  or 
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which  the  plaintiff  admits  the  defendant  is  entitled  to  eet  off,  it  shall  not  be  necessary 

for  the  defendant  to  plead  the  payment  or  setoff  of  such  sum  or  sums  of  money. 

Bat  this  rule  is  not  to  apply  to  cases  where  the  plaintiff,  after  stating  the  amount 

of  his  demand,  states  that  he  seeks  to  recover  a  certain  balance,  without  giving 

credit  for  any  particular  sum  or  sums,  or  to  cases  of  setoff  where  the  plaintiff 

does  not  state  the  particulars  of  such  set-off. 

14.  Payment  shall  not  in  any  case  be  allowed  to  be  given  in  evidence  in  reduetion 
of  damages  or  debt,  but  shall  be  pleaded  in  bar. 

15.  In  actions  for  detaining  goods,  the  plea  of  non  detinet  shall  operate  as  a  denisi 
of  the  detention  of  the  goods  by  the  defendant,  but  not  of  the  plaintiff's  property 
therein ;  and  no  other  defence  than  such  denial  shall  be  admissible  under  that  plea. 

16.  In  actions  for  torts,  the  plea  of  not  guilty  shall  operate  as  a  denial  only  of  the 
breach  of  duty  or  wrongful  act  alleged  to  have  been  committed  by  the  defendant,  and 
not  of  the  facts  stated  in  the  inducement,  and  no  other  defence  than  such  denial  shall 
be  admissible  under  that  plea ;  all  other  pleas  in  denial  shall  take  issue  on  some  par- 
ticular matter  of  fiMt  alleged  in  the  declaration. 

Exempli  gratia.  In  an  action  for  a  nuisance  to  the  occupation  of  a  house  by  car- 
rying on  an  offensive  trade,  the  plea  of  not  guilty  will  operate  as  a  denial  only 
that  the  defendant  carried  on  the  alleged  trade  in  such  a  way  as  to  be  a  nuisance 
to  the  occupation  of  the  house,  and  will  not  operate  as  a  denial  to  the  plaintiff's 
occupation  of  the  house. 

In  an  action  for  obstructing  a  right  of  way,  such  plea  will  operate  as  a  denial  of 
the  obstruction  only,  and  not  of  the  plaintiff's  right  of  way. 

In  an  action  for  slander  of  the  plaintiff  in  his  office,  profession,  or  trade,  the  plea 
of  not  guilty  will  operate  in  denial  of  speaking  the  words,  of  speaking  them 
maliciously,  and  in  the  defamatory  sense  imputed,  and  with  reference  to  the 
plaintiff's  office,  profession,  or  trade,  but  it  will  not  operate  as  a  denial  of  the 
fact  of  the  plaintiff  holding  the  office  or  being  of  the  profession  or  trade  alleged. 

In  actions  for  an  escape,  it  will  operate  as  a  denial  of  the  neglect  or  default  of  the 
sheriff  or  his  officers,  but  not  of  the  debt,  judgment,  or  preliminary  proceedings. 
^,  . .-.  *In  actions  against  a  carrier,  the  plea  of  not  guilty  will  operate  as  a  denial 
^^^^^-1  of  the  loss  or  damage,  but  not  of  the  receipt  of  the  goods  by  the  defend- 
ant as  a  carrier  for  hire,  or  of  the  purpose  for  which  they  were  received. 

17.  All  matters  in  confession  and  avoidance  shall  be  pleaded  specially,  as  in  actions 
on  contract. 

18.  In  actions  for  trespass  to  land,  the  close  or  place  in  which,  &c.,  must  be  desig 
nated  in  the  declaration  by  name  or  abuttals  or  otiier  description,  in  failure  whereof 
the  plaintiff  may  be  ordered  to  amend,  irith  costs,  or  give  such  particulars  as  the 
Court  or  Judge  may  thiiik  reasonable. 

19.  In  actions  for  trespass  to  land,  the  plea  of  not  guilty  shall  operate  as  a  denial 
that  the  defendant  committed  the  trespass  alleged  in  the  place  mentioned,  but  not  as 
a  denial  of  the  plaintiff's  possession,  or  right  of  possession  of  that  place,  which,  if 
intended  to  be  denied,  must  be  traversed  specially. 

20.  In  actions  for  taking,  damaging,  or  converting  the  plaintiff's  goods,  the  plea 
of  not  guilty  shall  operate  as  a  denial  of  the  defendant  having  committed  the  wrong 
alleged,  by  taking,  damaging,  or  converting  the  goods  mentioned,  but  not  of  the 
plaintiff's  property  therein. 

21.  In  every  case  in  which  a  defendant  shall  plead  the  general  issue,  intending  to 
give  the  special  matter  in  evidence,  by  virtue  of  an  Act  of  Parliament,  he  shall  insert 
in  the  margin  of  the  plea  the  words,  "  By  Statute,"  together  with  the  year  or  years 
of  the  reign  in  which  the  Act  or  Acts  of  Parliament  upon  which  he  relies  for  that 
purpose  were  passed,  and  also  the  chapter  and  section  of  each  of  such  Acts,  and  shall 
specify  whether  such  Acts  are  public  or  otherwise,  otherwise  such  plea  shall  be  taken 
not  to  have  been  pleaded  by  virtue  of  any  Act  of  Parliament ;  and  such  memorandum 
■hail  be  inserted  in  the  margin  of  the  issue,  and  of  the  nisi  prius  record. 
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22.  A  plea  containing  a  defence  arising  after  the  commencement  of  the  action, 
may  be  pleaded  together  with  pleas  of  defences  arising  before  the  commencement  of 
the  action,  provided  that  t}ie  plaintiff  may  confess  such  plea,  and  thereupon  shall 
be  entitled  to  the  costs  of  the  cause  up  to  the  time  of  the  pleading  of  such  first-men- 
tioned plea. 

23.  When  a  plea  is  pleaded  with  an  allegation  that  the  matter  of  defence  arose 
after  the  last  pleading,  the  plaintiff  shall  be  at  liberty  to  confess  such  plea,  and  shall 
be  entitled  to  the  costs  of  the  cause  up  to  the  time  of  pleading  such  plea ;  provided 
that  this  and  the  preceding  rule  shall  not  apply  to  the  case  of  such  plea  pleaded  by 
one  or  more  only  out  of  several  defendants. 

24.  Courts  of  Error  may  award  a  repleader,  or  direct  a  trial  de  novo. 

25.  The  costs  of  proceeding  in  error  shall  be  taxed  and  allowed  as  costs  in  the 
cause,  and  no  double  costs  in  error  shall  be  allowed  to  either  party. 

*26.  On  error  from  one  of  the  Superior  Courts  such  Court  shall  have   r4ii„^::: 
power  to  allow  interest  for  such  time  as  execution  has  been  delayed  by   I- 
the  proceedings  in  error,  for  the  delaying  thereof;  and  the  Master,  on  taxing  the 
costs,  may  compute  such  interest  without  any  rule  of  Court  or  order  of  a  Judge  for 
that  purpose. 

27.  In  no  case  shall  error  be  brought  for  any  error  in  a  judgment  with  respect  to 
costs,  but  the  error  (if  any)  in  that  respect  may  be  amended  by  the  Court  in  which 
such  judgment  may  have  been  given,  on  the  application  of  either  party. 

28.  A  person  admitted  to  sue  in  formft  pauperis  shall  not  in  any  case  be  entitled  to 
costs  from  the  opposite  party,  unless  by  order  of  the  Court  or  a  Judge. 

29.  If  a  plaintiff  in  ejectment  be  nonsuited  at  the  trial,  the  defendant  shall  be 
entitled  to  judgment  for  his  costs  of  suit. 

30.  If  the  plaintiff  in  ejectment  appear  at  the  trial,  and  the  defendant  does  not 
appear,  the.  plaintiff  shall  be  entitled  to  a  verdict  without  producing  any  evidence, 
and  shall  have  judgment  for  his  costs  of  suit,  as  in  other  cases. 

31.  No  entry  or  continuances,  by  way  of  imparlance,  curia  advisari  vult,  vicecomes 
non  misit  breve,  or  otherwise,  shall  be  made  upon  any  record  or  roll  whatever,  or  in 
the  pleadings. 

32.  All  judgments,  whether  interlocutory  or  final,  shall  be  entered  of  record  of 
the  day  of  the  month  and  year,  whether  in  term  or  vacation,  when  signed,  and  shall 
not  have  relation  to  any  other  day :  Provided  that  it  shall  be  competent  for  the  Court 
or  a  Judge  to  order  a  judgment  to  be  entered  nunc  pro  tunc. 

Campbell. 

John  Jeryis. 

Feed.  Pollock. 

E.  H.  Alderson. 

J.  T.  Coleridge. 

C.  Cresswell. 

T.  J.  Platt. 

Ed.  Yaughan  Williams. 

Samuel  Martin. 

Charles  Cromfton. 
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THE  PRINCIPAL  MATTERS. 


ABUTTALS. 
Appxhdix,  IzxxiL  18. 

AfiSBNCB. 

Temporarji  766.    Poor,  V. 


As 


ACCBSSORT. 

increasing  rateable  yalae,  121,  140,  150. 
POOB,  I. 


ACCORD.  , 

By  taking  fresh  sarety  bond  before  breach, 
295.    Surety,  IL  1. 


ACCOUNT  STATED. 
Pleading. 

Declaration  by  husband  and  wife,  659. 
AVE  Feme,  IL 


Baron 


ACTION. 
L  Generally. 

1.  What  is  a  plea  of  personal  action,  32. 
CouwTY  Court,  L  1. 

2.  Priority  in  bringing,  419.    Hiohwat,  L 
IL  Whether  it  lies :  oanse  and  right  of  action. 

1.  When  not   by  cestui  que  trust  against 

trustee:  appropriation. 

By  Stat  6  G.  4,  o.  cxzxi.,  commissioners 
are  appointed  as  trustees  to  carry  out  the 
purposes  of  the  Act  By  sect  91  it  is  di- 
rected that,  after  paying  the  expenses  of  ob- 
taining the  Act,  the  remainder  of  the  money 
in  the  hands  of  the  trustees  "  shall  be  applied 
at  the  discretion  of  the  said  trustees"  in  pay- 


ment of  various  things,  amongst  others,  "  in 
paying  the  salary  to  the  organist  of  B.  church, 
and  in  reducing,  paying  off  and  discharging 
the  several  principal  sums  of  money  and  in- 
terest" borrowed  on  mortgage  by  virtue  of 
the  Act.  By  a  provisional  order  of  the  Ge- 
neral Board  of  Health  (confirmed  by  stat  13 
A  14  Vict  c.  108),  the  powers  and  duties  of 
the  trustees  were  vested  in  the  Local  Board 
of  Health  for  B. 

In  an  action  on  the  case  by  the  organist  of 
B.  church  against  the  Local  Board  of  Health, 
for  a  breach  of  duty  in  not  paying  his  salary, 
alleging  that  they  had  sufficient  f^nds  for 
the  purpose,  it  appeared  at  the  trial  that  the 
Board  had  funds  applicable  to  the  payment 
of  the  salary,  though  the  mortgage  debt  not 
yet  paid  exceeded  the  cash  balance  in  hand. 

Held:  that  the  Board  and  the  organist 
stood  in  the  relation  of  trustee  and  cestui  que 
trust ;  and  that,  in  the  absence  of  a  specific 
appropriation  of  a  part  of  the  fund  to  the 
plaintiff,  no  action  at  law  lay:  the  remedy 
being  in  equity.     Edwurdt  v.  Lovndety      81 

2.  What  not  a  legal  duty,  81.    Ante,  1. 

3.  Notwithstanding  statutory  restrictions  on 
execution,  74.  Bohd,  I.  419.   Highway,  I. 

4.  What  collateral  matters  form  no  part  of, 
471.    Post,  IV. 

5.  Damage :  diversion  of  water  from  specified 
channel,  665.    Water,  I. 

6.  Where  it  arises :  breach  of  contract,  383. 
County  Court,  L  5. 

UL  Parties. 
1.  Who  may  sue:   principal  or  agent,  795 
Agent,  IL 


(973) 


974 


ACTION. 


AMENDMENT. 


2.  On  bankruptoy,  aooordingly  m  the  intoresto 
in  the  contract  we  or  are  not  diyUdble,  66. 
Insurance,  L  1. 

8.  Bankrupt  suing  as  trustee  for  his  vendee, 
879.    Insubancx,  L  3. 

IV.  Notice  of: 

How  soon  it  may  be  given. 
The  notice  (required  by  stat  11  A  12  Viot. 

0.  44,  8.  9)  of  action  against  a  Jostice  of  the 
peace  for  an  act  done  by  him  in  execution  of 
his  office,  under  an  order,  in  a  matter  of  which 
he  has  not  Jurisdiction,  may  be  given  before 
the  quashing  of  the  order;  the  act  itself  being 
the  cause  of  action,  and  such  oause  of  action 
being  complete  before  the  quashing,  although 
the  action  itself,  by  sect  2,  cannot  be  brought 
until  after  the  quashing.  "In  an  action  for 
fklse  imprisonmSltt^gaibst  the  jusftce,  -If  a 
warrant  is  put  in  by  the  plaintiff  as  his  eri. 
deuce,  the  defendant  may  use  a  recital  in  it 
of  an  information  on  oath,  in  consequence  of 
which  the  warrant  was  granted  by  him,  as 
evidence  of  that  fact 

A  justice  of  the  peace  has  Jurisdietion  to 
require  sureties  for  good  behaviour  of  a  per- 
son charged  before  him  upon  information 
with  having  published  a  libel  calculated  to 
produce  a  breach  of  the  peace;  and,  in  default 
of  such  sureties,  to  commit  the  party  so 
charged  to  prison.  Therefore,  under  sect  1, 
trespess  vi  et  armis  will  not  lie  for  such  im- 
prisonment    Bayloek  v.  iS^rit,  471 

V.  In  particular  instances. 

1.  Tnspass  against  justices,  471.  Ante»  IV. 
1.    489.  Appbarancv,  L 

2.  On  judgments,  806.    County  Coubt,  IIL 

ABMINISTRATOB. 

BXKOUTORB  AND  AdMINUTRATORS* 

ADMISSION. 
L  In  evidence.    Evidrncr,  L 
n.  Tacit,  279.    Byidbnor,  L 
IIL*  Of  attorneys.    Attornbt,  V.  2. 

ADMITTANCE. 
To  copyholds,  829,  886.    CortholDi  L  IL 

ADVOCATE. 

Whether  the  same  person  may  be  both  advocate 
and  witness. 

A  party  to  a  suit,  conducting  his  own  cause 
at  the  trial,  has  a  right  to  address  the  jury  as 
an  advocate,  without  waiving  his  right  to  give 
evidence  as  a  witness  in  his  own  behalfl  Cob- 
bett  V.  Hudton,  11 


AFFIDAVIT. 
L  For  motion  to  set  aside  judge's  order,  279. 

SVIDRNCB,  L' 

n.  Rules  of  practice   as   to.     App.  XXIV. 
138—148. 

AGENT. 
L  How  constituted. 
Supposed  wife  permitting  supposed  hosbsad 
to  sell  her  goods,  479.    Marriaor. 

n.  Rights  of  ^ent  against  third  perKma. 
To  recover  money  obtained  trom  him  by 
fraudulent  misrepresentation. 
L.  placed  in  plaintiff's  hand  a  fund,  out  of 
which  ptuntiir  was  directed  to  satisfy  certain 
'  acceptances  defendant  fidsely  represented  to 
•  pUdntiff  that  he  held  one  such  acceptance, 
and  thereby  induced  plaintiff  to  pay  him  tiie 
amount  of  the  alleged  acceptance  oat  of  ti&s 
fund.     Held,  that  plaintiff  might  w^y*^'" 
money  had  and  received  agunst  defendant 

SembUf  that  L.  might  also  have  maintained 
the  action.    ffoU  v.  JBl^,  79& 

in.  Rights  of  principal  against  third  persons 
To  recover  money  obtained  ttom  the  agent 
by  fraud,  796.    Ante,  IL 

rV.  Acts  of: 
Payment  to  agent,  860.    Bxrcution,  L  1. 

AGGRAVATION. 

L  By  justifying  a  libel,  558.     DBVAMAnoN, 
L2. 

II.  Where  it  affects  only  one  of  several  wrong- 
doers, 360,    Execution,  L  1. 


AGREEMENT. 


Contract. 


AIDER. 
By  statute,  558.    iNDicmRNT,  IL 


ALE. 


iSSmBrrr. 


ALTERATION. 
As  affeeting  sureties,  295.    Surbtt,  IL  I. 

ALTERNATIVE. 
Optional  or  oontingent»  99.    Contract,  L 

AMBIGUITY. 
Equivocal  specUieation,  450.    Patrnt- 

AMENDMENT. 
L  Of  process. 
1.  Of  endorsement  on  pluries  writ 


AMENDMENT. 


ARBITRATION. 


976 


A  writ  w&fl  oontinnedy  under  stat.  S  A  8  W. 
4,  c.  39,  8. 10 ;  bat  the  eDdonement  on  a  pln- 
ries  contained  an  erroneooi  date  of  the  first 
writ,  and  the  aame  mistake  was  made  on  the 
eopy  served.    Afterwards,  sti^  15  A  16  Vict 

0.  76,  passed.  The  Statute  of  Limitations 
had  run  against  the  plaintiff,  and  had  been 
pleaded.  The  Court  permitted  the  endorse- 
ment  on  the  writ  to  be  amended,  but  not  the 
endorsement  on  the  copy  served.  SembU, 
that  the  amendment  might  have  been  allowed 
independently  of  stat  15  A  16  Viot  e.  76,  s. 
222.  Oomith  t.  Hoekiu,  602 
2.  Of  endorsement  on  oopy  served,  reflised, 

602.    Ante,  1. 

n.  By  adding  a  plaintiC 
Consent,  affidavit,  and  notloe.    App.  UL  6. 

in.  In  Inferior  Courts. 

1.  So  as  to  give  Jurisdietion,  383.    Coumtt 
COUBT,  L  5. 

2.  Of  partioulars  of  olainii  888.     CounT 
Court,  L  6. 

ANNUITY. 

Rule  to  set  aside :  stating  the  objections.    App. 
zxviiL  169. 

APPEAL. 
L  Orievanee. 
What  service  of  order  is  not,  711.    Poos, 
VIL 

IL  Conclusiveness  of  abjudication. 
On  appeal  against  order  for  maintenanoe  of 
lunatic  pauper,  583.    Poob,  YIU.  1. 

in.  Abjudication  of  costs. 

1.  To  whom  to  be  made  payable,  810.    Ckr- 
noBARi,  L  2. 

2.  E£fect  of    erroneous    abjudication,    811. 
Cbbtxobabi,  L  2. 

IV.  SpeeislcaM. 

1.  Onus  of  showing  the  decision  below  to 
have  been  wrong,  93.    Poob,  IV.  1. 

2.  Review  of  decision  as  to  admissibility  of 
secondary  evidence,  93.    Poob,  IV.  L 

8.  Court  when  not  precluded  by  finding  of 
facts,  766.    Poob,  V. 

APPEARANCE. 

•  L  By  counsel  and  attorney. 

Defendant,  an  alderman  of  London,  con- 
victed plaintifT  for  an  alleged  offence  under 
the  Copyright  of  Designs  Act,  6  A  7  Vict.  c. 
65,  adjudged  him  to  pay  a  penalty,  and,  he 
not  having  paid  it,  afterwards  summoned  him 
to  show  cause  why  he  should  not  be  committed 
in  default  of  paying,  and  be  further  dealt  with 

8 


aoeording  to  law.  The  plaintiiF  did  not  ap- 
pear to  the  summons  penonally;  but  his 
counsel  and  attorney  appeared.  The  justice 
reftised  to  hear  the  case  in  plaintiff's  absenoe, 
and  issued  a  warrant  for  the  apprehension  of 
the  plaintiff,  reciting  the  summons  and  plain- 
tiflf's  neglect  to  appear,  and  directing  his  ap- 
prehension, to  answer  to  the  complaint,  and 
be  further  dealt  with  according  to  law.  The 
plaintiff,  under  this  warrant,  was  apprehended 
and  imprisoned.  The  conviction  was  after- 
wards quashed ;  and  plaintiff  brought  an  ac- 
tion for  false  imprisonment  against  defendant 
Held: 

1.  That  defendant  was  not  protected  by 
Stat  11  A  12  Vict  c.  44,  s.  2,  the  summons  to 
appear  after  the  conviction  not  being  the  sum-  ' 
mons  spoken  of  in  that  section,  the  non-ap- 
pearance to  which  was  to  prevent  the  main- 
tenance of  an  action. 

2.  That,  even  if  the  summons  had  been 
within  the  section,  the  appearance  to  it  by 
eounsel  and  attorney  was  suflicient,  and  the 
action  was  therefore  maintainable.  Be—ell  v. 
WiUon^  489 

n.  Compelling  by  warrant  of  apprehension, 
489.    Ante,  L 

III.  Regulations  as  to. 

1.  In  ejectment    App.  zxi  112, 113. 

2.  In  causes  from  Inferior  Courts.   App.  xzi. 

3«  By  several  co-defendants.    App.  iii.  2. 

4.  Attachment  against  attorney  for  not  enter- 
ing.   App.  iii.?. 

APPOINTMENT. 
Of  copyholds:  admittance  of  appointee,  836. 

COPTHOLD,  L  1. 

APPORTIONMENT. 

On  expiration  of  landlord's  titie  as  to  part,  630. 
CoumY  CoDRT,  I.  3. 

APPREHENSION. 

Compelling  appearance  by;  search  upon,  489. 
Appbabakcb,  L 

APPROPRIATION. 
By  trustee,  81.    Actioh,  IL  1* 

ARBITRATION. 
L  Under  provisions  in  acta  of  Parliament 

1.  Under  what  circumstances  the  power 

given. 

Under  sects.  69,  70,  of  the  Metropolitan 
Sewers  Act,  1848  (11  k  12  Viot  c.  112),  power 
is  given  to  resort  to  arbitration  in  those  eases 
only  where  the  mere  amount  of  compensation 
is  disputed :  not  in  cases  where  the  liability 
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to  make  any  oompensation  is  denied.  Begina 
V.  Metropolitan  CommtMionen  of  Sewert,   694 

2.  Time  within  which  the  award  is  to  be 
made  under  the  Lands  Clanses  Consolida- 
tion Act. 

An  act  passed  in  1844,  for  making  a  rail- 
way from  A.,  contained  a  clause  that  nothing 
in  that  Act  should  prevent  its  being  subject 
to  any  general  Act,  relating  to  railways,  sub- 
sequently passed.  It  also  contained  a  clause 
authorizing  The  L.  A  M.  Railway  Company 
to  purchase  the  line.  The  L.  A  M.  Railway 
Company  did  purchase  the  line.  In  1847  an 
Act  was  passed,  reciting  the  Acts  under  which 
the  L.  A  M.  Railway  and  its  branches  were 
made,  including  the  Act  of  1844,  and,  that  it 
was  expedient  that  the  powers  conferred  by 
them  should  be  altered.  It  changed  the 
name  of  the  Company  from  L.  A  M.  Railway 
Company  to  The  L.  A  Y.  Railway  Company, 
and  incorporated  the  general  Acts  of  1845 
with  that  Act,  so  far  as  not  inconsistent  there- 
with. 

The  L.  A  T.  Railway  Company  injuriously 
affected  lands  of  0.,  after  1847,  by  works  done 
under  the  powers  of  the  Act  of  1844.  0. 
gave  notice  that  he  chose  to  have  his  claim 
settled  by  arbitration  under  The  Lands 
Clauses  Consolidation  Act,  1845;  and,  the 
Company  not  having  done  anything,  he  for- 
mally appointed  F.  arbitrator  for  both.  F. 
mode  his  award,  but  more  than  three  months 
after  his  appointment. 

Held,  that  The  Lands  Clauses  Consolida- 
tion Act,  1845,  applied,  and  that  0.  wns  enti- 
tled to  have  the  claim  settled  by  arbitration 
in  manner  provided  in  sect  68.  But  held, 
also,  that  sect  23  applied  as  well  to  arbitra- 
tions under  sect  68  for  claims  for  damages  to 
lands  taken,  as  to  arbitrations  for  claims  for 
lands  intended  to  be  token ;  and  consequently 
that  the  award  was  out  of  time.  Evant  y. 
Lancashire  and  Yorkshire  Railway  Goinpany, 

754 

3.  To  what  claims  the  arbitration  clauses  in 
the  Lands  Clauses  Consolidation  Act  extend, 
754.    Ante,  2. 

n.  Referring  back  to  arbitrator. 

1.  Course  of  proceeding  where  it  is  sent  back 

for  a  specific  purpose. 

Where  an  award  is  referred  back  by  the 
Court  to  the  arbitrator,  for  the  purpose  of  a 
specific  alteration  in,  or  addition  to,  such 
award  (as  the  determination  of  the  amount 
of  costs  awarded  by  him  to  be  paid  by  one 
of  the  parties),  he  is  not  bound  to  bear  fur- 
ther evidence  on  the  general  merits,  disco- 
vered and  tendered  after  the  making  of  the 
original  award. 

Although,  upon  such  reference  back,  he 
makes  an  award  on  all  the  poinu  referred,  as 


if  it  were  the  first  award  and  does  not  notice 
the  reference  back.    Be  Bmntley,  787 

2.  General  merits  when  not  re-opened,  787. 
Ante,  1. 

3.  Course  to  be  pursued  when  new  evidenoe 
has  been  discovered,  787.    Ante,  1. 

4.  Form  of  amended  awar^,  787.    Ante,  L 

m.  Setting  aside  award. 
Objections  to  be  stated  in  the  Rule  KiiL 
App.  xxviii.  169. 

IV.  Costs. 
Taxation  before  expiration  of  time  for  setting 
aside  award.    App.  xxviiL  170. 

ASSAULT. 

In  defence  of  lawful   game,  782.    Cbiokxt, 
LI. 

ASSENT. 
L  Royal,  228,  24S.    CoxpAinr,  VI.  3. 

n.  By  supposed  wife  to  sale  of  her  goods  by 
supposed  husband,  749.    Marriagb. 


ASSIGNMENT. 
Where   it   requires  a  mortgage   stamp,  164. 

MORTOAfiB,  L 


ATTACHMENT. 

I.  Rule  when  absolute  in  first  instance.    App. 
xxviii.  168. 

IL  Against  attorney  for  not  entering  appear- 
ance.   App.  iii.  3. 

ATTEMPT. 
When  indictable,  435.    IirDicrmirr,  L  1. 

ATTENDANCE. 

On  summonses  and  appointmentfli    App,  zzri 
154. 

ATTESTING  WITNESS. 
Page  642.    Evidbhcb,  IV. 

ATTORNEY, 
I.  Signed  bill :  sufiBciency  of  items. 

1.  Business  in  courts  not  named. 

A  bill  of  costs,  delivered  under  stat  6  A  7 
Vict  c.  73,  B.  37,  contained  some  items  for  pro- 
ceedings such  as  would  take  place  in  the  Supe- 
rior Courts,  and  contained  nothing  to  show  in 
which  of  the  Superior  Courts  the  business 
took  place.  Held :  That  the  bill  was  suffl- 
cient     Cook  v.  Gillard,  26 

2.  Form  for  taxation.    App.  Ixri.  9 
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n.  Panifhmeiiti. 

1.  Striking  off  the  roll  after  his  being  struck 
off  in  Coart  of  Chancery. 

A  rule  to  strike  an  attorney  off  the  rolls  of 
this  Court  was  granted  on  an  affidavit  verify- 
ing  a  copy  of  an  order  of  the  Lord  Chanoellor 
striking  him  off  the  rolls  in  Chancery.  The 
rale  was  enlarged  to  await  the  result  of  a 
petition  to  the  Lord  Chancellor  to  restore 
him.  In  the  result,  the  Lord  Chanoellor 
restored  him,  but  debarred  him  from  practising 
in  Chancery  for  six  months. 

The  rule  in  this  Court  was  disoharged  on 
payment  of  eosts.    Be  Smith,  414 

2.  Temporary  suspension  414.    Ante,  1. 

3.  Statutory  penally,  616.    Penalty. 

4.  Payment  of  eosts.    App.  ii.  1. 
6.  Attaohmentb    App.  iiL  3. 

nL  Appeanmee  by. 
When  sufficient  before  justices,  489.     Ap- 

PBABAKOB,  L 

rv.  For  proseeatioD. 

Incapacity  of  elerk  to  borough  Justices,  516. 
Pknaltt. 

y.  Bulee  and  regulations  respecting. 

1.  Examination.    App»  IvilL  1—6.   Ixi.  1—5. 

2.  Admission  and  readmission.  App.  IviiL 
l,lix.5— 6. 

8.  Oertifioates!  rules  as  to.    App.  bdii.  1—3. 

4.  His  address  for  serrice,  in  book  in  Master's 
Office.    App.  xxvii.  165. 

5.  Change  of:  not  without  order  of  Judge. 
App.  iii.  4. 

6.  Swearing  affidaTits  before.  App.  xxt. 
143, 143. 

7.  Swearing  affidarits  before  attorney's  clerk. 
App.  xxY.  142, 148. 

8.  Costs  of  Taxation  to  be  paid  by:  orer- 
oharges  on  writs  of  summons  specially 
endorsed.    App.  ii.  1. 

9.  Liability  to  attachment :  for  not  entering 
^>pearance.    App.  iii  8. 

ATTOENET-aBNBRAL. 

fiis  consent  to  a  scire  fkoias,  810,  826,  382, 343, 
352.    Chabtib,  1. 1. 

AUDITA  QUERELA. 
Rule  or  order  for.    App.  xr.  79. 

AUTHORITY. 
Distinguished  from  command,  178,  210,  228, 
858.    CoMPAVT,  VL  1. 
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L  In  criminal  eases. 
Considerations  by  which  the  Courtis  guided. 

The  Court  has  a  discretion  to  admit  accused 
persons  to  bail  in  all  cases ;  but,  in  exercising 
that  disoretion,  the  nature  of  the  charge,  the 
evidence  by  which  it  is  supported,  and  the 
sentence  which  by  law  may  be  passed  in  the 
event  of  a  conviction,  are  in  general  the 
most  important  ingredients  for  the  guidance 
of  the  Court ;  and,  where  these  are  weighty, 
the  Court  will  not  interfere. 

Four  foreigners  were  committed,  on  the  coro- 
ner's inquest  and  by  the  warrant  of  Justices, 
to  take  their  trial  for  wilful  murder  com- 
mitted in  a  duel. 

Two  of  them,  when  before  the  committing 
magistrates,  avowed  that  they  acted  as  seconds 
to  the  deceased.  An  application  was  made 
on  their  behalf  to  this  Court  to  admit  them 
to  bail,  on  affidavits,  by  these  prisoners,  that 
they  had  acted  only  as  seconds,  that  the  duel 
was  fair,  that  they  were  foreigners  ignorant 
of  the  law  and  believing  that  they  were  bound 
as  men  of  honour  to  act  as  they  did,  and  that 
acting  as  seconds  was  not  punishable  in  their 
own  country ;  and  they  pledged  themselves, 
in  the  event  of  being  admitted  to  bail,  to 
abide  their  trial. 

Held  that»  assuming  these  facts  to  be  aocu- 
rate,  they  afforded  no  ground  for  the  Court  in- 
terfering to  bail  persons  proved  byiheir  own 
oonfession  to  be  guilty  of  a  capital  offence. 

An  application  was  afterwards  made  in  fa- 
vour of  the  two  other  prisoners,  who  had  not 
made  any  such  confession.  This  applioation 
was  made  on  an  affidavit  containing  a  copy  of 
the  depositions  before  the  coroner's  inquest, 
and  the  committing  magistrates,  the  prisoners 
making  no  affidavit  The  Court  took  time  to 
examine  the  depositions ;  and,  being  satisfied 
that  the  evidenee  was  sufficient  to  authorise 
sending  the  prisoners  to  trial,  refused  to  in- 
terfere.   Barrone^t  Com,  1 

n.  Rules  and  Regulations. 

1.  Capias.    App.  xvL  81,  xvii  82. 

2.  Justification.     App.   xviil   06—103,  xxi. 
111. 

8.  Render  in  discharge  of  bail.    App.  xx. 
104—108. 

4.  The  persons  who  become  bail.    App.  xvii. 
86,  xviiL  91—94,  xx.  100. 

6.  Notice  of  bail    App.  xviiL  96—08,  100. 

6.  Notice  of  exception.    App.  xix.  99. 

7.  LUbiUtj  of:  limit    App.  xxi.  109. 
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8.  Stay  of  prooeedings  pending  writ  of  error. 
App.  xkL  110. 

9.  Bringing  in  the  body.    App.  ziriL  88—90. 

10.  Proceedings  on  retom  of  e«pi  eorpua, 
App.  zvii.  90. 

11.  BaU-pieoe. 

TranamiBsion  and  filing.    App.  zriiL  95. 

12.  Bxoneretor. 

When  necessary.    App.  xix.  106, 107. 

13.  Proceedings  to  fix. 

Ca.  sa. :  teste  and  return.  App.  xr.  74»  75. 

BAIL  IN  ERROR. 
App.  xix.  100.    App.  XX.  103. 

BAIL-BOND. 
App.  XYii.  83—89,  xxi.  108, 109. 

BAILIFF. 
I.  Seirare  by  and  payment  to  his  manager,  860. 

EXKCCTIOH,  L  1. 

IL  Where  circumstances  of  aggraratlon  aifect- 
ing  the  sheriff  do  not  affect  the  bailiff,  360. 
Execution,  I.  1. 

BANKRUPT. 
L  Act  of  bankruptcy:  Bill  of  sale. 

1.  Not  a  bill  of  sale  to  seeore  advanoes  made 

on  the  faith  of  the  security. 

T.,  a  trader,  being  indebted  to  L.  in  200Z., 
agreed  with  defendant  that,  on  defendant  pay- 
ing the  200/.  to  L.,  T  would  assign  by  bill  of 
sale  all  her  effects  to  defendant,  to  secure  the 
soot.  A  deed  of  assignment  was  executed, 
ssme  months  after :  it  contained  a  power  for 
defendant  to  enter,  and  take  all  the  effects 
•which  might  be  on  the  premises  at  the  time 
of  such  entry,  and  sell  them,  and,  out  of  the 
price,  to  repay  himself  the  200<.  and  pay  ex- 
penses of  sale,  and  pay  the  residue  to  Y.  T. 
covenanted  to  pay  the  2002.  by  instalments, 
and  was  to  remain  in  possession  till  default 
in  payment  Afterwards  T.,  who  had  re- 
mained in  possession,  sold  the  effects,  for 
567/.,  and,  out  of  that  sum,  paid  the  200/.  to 
defendant 

Y.  having  afterwards  become  bankrupt,  her 
assignees  sued  defendant  to  recover  the  200/., 
and  relied  on  the  execution  of  the  deed  as  ui 
act  of  bankruptcy  and  fraudulent  against 
creditors.  The  jury  having  found  that  the 
deed  was  not  executed  with  intent  to  defeat 
or  delay  creditors,  and  the  payment  not  made 
in  contemplation  of  bankruptcy,  and  a  ver- 
dict having  thereupon  been  directed  for  de- 
fendant : 

Rule  for  new  trial  refused,  the  execution  of 
the  deed  not  being  necessarily  in  itself  an  act 


of  bankruptcy.  For  the  transaetion  was  aa  if 
the  deed  bad  been  executed  at  the  time  of  the 
payment  by  defendant  to  L.,  which  consti- 
tuted a  good  oonsideration  between  Y.  and 
defendant;  and  the  olanse  enabling  the  de- 
fendant to  sell  after  acquired  property  did  not 
vitiate  the  transaction.    Btion  v.  OmtweU^ 

15 

2.  Not  necessarily  so  because  it  extends  to 
after  acquired  property,  15.    Ante,  1. 

3.  What  oonsideration  not  antaeedan^  15. 
Ante,  1. 

IL  Interests  that  pass  to  the  assignees. 
The  interest  in  part  of  a  divisible  eontraely 
66,  879.    IirsuBAHOi,  L  1,  2. 

in.  Judge's  order  for  judgment  against  tnuier 

Costs  of  filing.    App.  vii.  28. 
IV.  Composition  deed  under  s.  224. 

1.  Necessity  of  provision  for  dlstribtttioii  of 
whole  estate. 

Debt  for  goods  sold.  Plea :  a  composition 
deed,  executed  after  the  taking  effect  of  the 
Bankrupt  Consolidation  Act,  1849  (12  A  13 
Vict  0.  106),  by  two  sureties,  by  defendsmt, 
a  trader,  and  by  six-sevenths  of  his  creditors 
to  the  amount  of  10/. :  not  including  plain- 
tiffs; by  which  defendant  and  his  snretiea 
covenanted  to  pay  7«.  6c/.  in  the  pound  to 
each  creditor,  to  be  secured  by  notes  of  him- 
self and  sureties,  and  the  creditors  in  consi- 
deration thereof  released  defendant  Held, 
by  the  Queen's  Bench,  that  this  deed  was 
binding  on  the  plaintiffs,  under  sect  224, 
though  it  did  not  provide  for  the  distribution 
of  the  whole  of  the  trader's  estate.  Held,  by 
the  Court  of  Exchequer  Chamber,  reversing 
this  judgment,  that  sect  224  does  not  make 
any  deed  of  airangement  binding  on  a  cre- 
ditor, who  has  not  executed  it,  unless  such 
deed  provides  for  the  distribution  of  the  whole 
of  the  trader's  estate,  as  in  bankruptcy.  TVf- 
/ey  V.  Taylor,  521 

2.  Authority  to  return  part  to  debtor. 

A  deed  signed  by  six-sevenths  of  ereditora 
to  the  amount  of  10/.  and  upwards  is  not 
valid  under  sUt  12  &  13  Yict  c.  106,  s.  224, 
though  it  conveys  the  debtor's  whole  estate 
to  the  trustees,  if  it  empowers  them  to  give 
back  to  the  debtor  effects  to  the  value  of  20/L 
Cooper  V.  Thornton,  &44 

BARON  AND  FEME. 
L  Agency. 

Effect  of  dealings  with  supposed  wife's  goods 
under  a  marriage  which  turns  out  to  be  voldr 
749.    Marriage. 

n.  Pleading. 

A  declaration  by  husband  and  wii^  on  an 
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aaeoant  tteted  miist  show  that  the  Moomitiiig 
was  ooneeraiDg  matten  in  whieh  the  wife  had 
an  interest  So  held  on  demurrer  to  a  deela- 
rataon  posterior  to  the  eoming  into  effeei  of 
etat  16  k  16  Viot  e.  76.    Joknmm  r,  Lueat, 

659 

BA8TABD. 

His  settlement  after  sixteen,  466.    Poob,  m. 

BEEa 

Jnrisdietioa  of  jnstioes  under  Beer  Aets;  plaee. 

Orer  offenoe  of  using  false  eertifleate  of  rating. 
Jnstiees  for  a  petty  sessional  dirision  of  the 
Munty  of  K.  eonvieted  W.  under  the  Beer 
Aets  (11  a.  4  ik  1  W.  4>  e.  64,  4  ik  6  W.  4,  c. 
66,  and  S  A  4  Viet.  e.  61)  for  knowingly  using 
ai  the  borough  of  M.  (whieh  is  out  of  the 
general  Jnrisdietion  of  the  justioes  of  K.)  a 
false  eertiftoate  relatiTe  to  the  rating  of  a 
house,  within  the  petty  sessional  division, 
oeoupied  by  the  defendant,  for  the  purpose  of 
obtaining  a  lioense  for  himself  to  retail  beer 
on  the  premises.  The  oouTiction  being 
brought  up  by  eertiorari : 

Held,  by  Lord  Campbell,  0.  J.,  WioHTMAir, 
J.,  and  Crohptov,  J.  (Colbriinib,  J.,  dissen- 
tiente),  that  the  jnrisdiotion  to  a^judieate  on 
this  oiTenoe  was  not  given,  by  the  Beer  Acts, 
to  the  jnstiees  within  whose  jurisdietion  the 
house  to  which  the  license  was  intended  to  be 
applied  was,  but  remained  with  the  justices 
within  whose  jurisdiction  the  offence  was  com- 
mitted. Conviction  quashed.  Btgina  v.  Wag- 
hmtf  647 

BILLS  OF  BXOHANGE  AND  PROMIS- 
SORY  NOTES. 

L  Notice  of  dishonour. 
What  sufficient 

The  following  notice  of  dishonour  of  a  bill 
held  sufficient 

"  We  beg  to  acquaint  you  with  the  non- 
payment of  W.  M/s  acceptance  to  J.  W.'s 
draft  of  29th  December  last,  at  4  months, 
601.,  amounting,  with  expenses,  to  601. 6«.  Id,; 
which  remit  us  in  course  of  post  without  fail, 
or  pay  to  Messrs.  E."    Everard  v.  Watton, 

801 
n.  Staying  proceedings. 

On  payment  of  debt  and  costs.    App.  vi.  24. 
in.  Pleading. 
What  pleas  in  denial  inadmissible.     App. 
Uxx.7. 

BILL  OP  COSTS. 
Page  26.    Attorxby,  L  1. 

^ILL  OP  EXCEPTIONS 

Motion  for  new  trial,  without  abandoning,  860. 
EZBCUTOBa,  1. 1. 

VOL.  I. — 77 


BILL  OP  SALE. 
When  not  an  act  of  bankruptcy,  16.    Bakk- 
RDPT,  L  1. 

BISHOP. 
Page  609.    CoNsnToaiAL  Court. 

BOARD. 
PubUo. 
Remedy  against  for  not  paying  money  pursu- 
ant to  statute,  81.    AcnoB,  IL  1. 

BOND. 
I.  Under  a  statute  prohibiting  preference. 
Whether  an  action  will  lie. 

By  Stat  6  A  7  W.  4,  e.  cxii.,  a  pier  company 
were  authorised  to  borrow  30,0002.  on  mort- 
gage of  the  undertaking;  or,  if  they  thought 
flt,  on  bonds  made  in  such  manner  and  pay- 
able at  such  time  as  they  thought  fit  And 
the  act  provided  that  all  persons,  owners  of 
any  such  securities  either  by  way  of  mortgage 
or  bond,  should  be  "equally  entitled  to  a 
claim  or  lien  on  the  rents,  rates,  tolls,  and 
profits,''  "without  any  preference  by  reason 
of  the  priority  of  date  of  any  such  securities 
or  on  any  other  account  whatsoever."  Debt 
on  a  bond  under  the  seal  of  the  Company. 
The  condition,  which  was  set  out  on  oyer, 
recited  the  above  enactment,  and  was  for  the 
payment  of  money  on  a  day  certain.  On  de- 
murrer: 

Held ;  that  an  action  lay  on  such  a  bond ; 
and  plaintiff  was  entitled  to  judgment 

Qumre,  Whether  the  effect  of  the  clause  for- 
bidding  a  preference  might  not  be  to  restrain 
the  issuing  of  execution  on  that  judgment 
BoUkov  V.  Heme  Bay  Pier  Oompanyf       .74 

IL  In  pardenlar  instances. 

1.  To  secure    money  advanced    for   publSe 
works,  74.    Ante,  L 

2.  To  secure  price  for  equality  in  exchange, 
64.    Partitioit,  L  1. 

8.  Surety  bond,  296.    Surbtt,  II.  1. 

4.  Bail-bond.    Bail. 

IIL  Aeoord  before  breach,  206.  Surbty,  IL  1. 

BOROUGH. 

MvBICIPAL  CoRPORAnON. 

BRIBERY. 
At  municipal  eleetions,  in  Regina  e.  Thwaites, 
706  n.  ^ 

BURGESS  LIST. 
Page  617.    Mobicipal  CoRTORAnoB,  L 
E    *  B. 
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CHARTER. 


BURQBBS  ROLL. 
MumciPiL  GoRPORinoN,  IL 

CAPUS  AD  SATISFACIENDnM. 
BxECunov,  IIL 

CAPITAL. 

L  Illegality  by  reaaon  of  non-^nbaoriptiony  372. 
GOMPANT,  VI.  6.  • 

IL  Of  pnblie  eompaoy.    Compaht,  HL 

OAHRIBR. 
LinbiliAy  for  loss  by  fire»  7i.    Smippim,  L 

CASK. 

For  Bon-paymont  of  ipoBeys  pmnvaat  to  a  sta- 
tato,  81.    AcTiov,  ff.  1. 

CENTRAL  CRIMINAL  COURTi 
Transfer  of  indictment  to.  JRe^na  9,  Sill,  653  n. 

CBPI  CORPUS. 

Proceedings  on  retom  of.    App.  xviL  90. 

CERTIFICATE. 

OiTenee  of  oilng  false  oertiieate  of  rating,  647. 
Bbbb. 

CBRTIPRARL 

L  Claases  taken  away. 

1.  Transfer  of  indictment  to  Central  Crimi- 
nal  Coart  notwithstanding.  Reginm  v.  Sill, 
553  n. 

2.  DefectiTO  a^jndication  of  costs,  when  it 
does  not  take  the  case  ont  of  the  operation 
of  the  claase. 

By  a  local  and  .personal  act  (6  G.  4,  c 
IxiL),  Commissioners  were  empowered  to  levy 
rates  for  the  improvement  of  the  town  of  N., 
payment  of  which  nri^t  be  enforced  by  dis- 
tress nnder  the  wtairant  of  a  jnstice.  The 
Commissioners  mig^t  sne  and  be  sued  by 
their  clerk.  Appeal  ia  Sessions  was  given 
against  any  rate  Or  o^-der  made  under  the  Act; 
and  the  Sessions  had'  power  to  give  costs  to 
either  party.  No -order,  rate,  or  Judgment 
was  to  be  qna^ed  fpr  want  of  form  or  re- 
moved by  certiorari. 

A  justice  made  an  order  upon  B.  for  pay- 
ment of  a  rate  which  had  been  laid ;  and  B. 
appealed  to  Sessions :  the  Sessions,  by  a  Jndg- 
ment,  given  after  staV  12  A  13  Vict.  c.  45,  dis- 
missed the  appeal  and  directed  the  appellant 
to  pay  costs  to  the  clerk  of  the  Commis- 
sioners. 

SembUf  per  CROVPTOir,  J.,  that  this  was 
right,  and  that  it  was  not  necessary  that  the 
order  should  be  to  pay  the  costs  to  the  clerk 
of  the  Court,  under  state.  11  A  12  Vict  c.  43, 
I.  27,  12  A  13  Vict  c  45,  s.  5. 


But  held  that,  rapposing  the  order  otto- 
neous  in  this  respect,  it  was  a  saere  defect  la 
form,  and  there  was  no  want  of  jarisdietion 
BO  as  to  bring  the  case  out  of  the  operafti<»ft 
of  the  clause  taking  away  the  certiorari. 
Begina  v.  Binney,  810 

3.  The  clauses  do  not  apply  where  no  offeneo 

is  shown,  286.    Gamb,  U. 

IL  Costs. 

1.  On  indictment  removed  by  oertiorari :  who 
not  within  statate. 

The  defendant  was  committed  by  the  Lord 
Kayor  of  London  for  trial  for  an  indeoent 
assaolt  An  indictment,  found  at  the  Central 
Criminal  Contt,  was  tcmoved  mto  this  Court 
by  oertiorari,  ai  the  instanee  of  tho  defendaat. 
The  defendant  was  convicted.  Tho  proeoea- 
tion  was  conducted  by  tho  eity  jolicifear,  in 
obedtoaoe  to  thodinctions  of  the  Lofd  Mayor, 
given  at  the  time  he  comaltied  the  defend- 
ant;  and' the  expenses  were  doftmyed  out  of 
the  City'ftinda.  Held,  that  the  ease  was  not 
within  sUt  5  ik  6  W.  A  M.  c  11,  s.  3,  inas. 
much  as  the  Lord  Mayor  was  not  peraoaally 
liable  for  the  expenses,  and  could  not  be  oon> 
sidered  as  a  prosecutor.  And  a  side  bar  mio 
taken  out  to  tax  the  costs  was  set  aside. 
Be^mar,  Wilwn,  597 

2.  Coets  defrayed  by  subscriptions.    Regina 
o.  C^k,  599  n. 

CESTUI  QUE  TRUST. 
His  remedies,  81.    Acnoir,  U.  1. 

CHANCBLLOR. 
Of  diocese,  609.    Cokbistorial  Court. 

CHARACTER. 

Special,  of  parties,  how  put  in  issue.    App, 
Ixxix.  5. 

CHARGEABILITT. 
Notice  of,  711.    Poor,  Vm. 

CHARTER. 
L  Revocation. 
For  breach  of  conditions  subeequent:  expren 

and  implied  powers. 

Scire  facias  to  repeal  a  charter  incorporat- 
ing a  trading  company.  The  charter  directed, 
amongst  other  things,  that  the  Company 
should  not  begin  business  until  it  had  been 
certified  to  the  President  of  the  Board  of 
Trade,  by  at  leasl  three  of  the  Directors,  that 
at  least  one-half  othe  capital  had  been  sab- 
scribed  for,  and  at  least  50,0002.  paid  up. 
The  charter  contained  a  proviso  that,  in  oaao 
the  Corporation  should  not  comply  with  any 
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''the  direetioDt  and  eooditions  in  Oor  nid 
letten  patent  contained/'  it  should  be  lawful 
for  the  ''Qneen,  by  any  writing  nnder  the 
great  teal  or  nnder  the  sign  nannal/'  to  re- 
voke the  charter,  **  either  abeolntely,  or  under 
ineh  temu  or  conditions"  aa  the  Queen  ibould 
think  it.  The  declaration  in  bcL  fa.,  which 
was  at  the  relation  of  a  private  prosecutor, 
eont^ned,  amongst  others,  a  suggestion  that, 
before  Ihe  Company  began  business,  a  certi- 
flcate  was  given  by  the  Direetors  that  60,0002. 

-  bad  been  paid  up,  which  was  fUse  in  fact,  to 
their  knowledge ;  and,  this  suggestion  being 
traversed,  the  verdict  was  found  for  the 
Orown.  On  a  rule  to  arrest  the  Judgment, 
on  the  ground  that  the  deelan|ion  did  not 
show  that  the  Queen  had,  by  writing  under 
the  great  seal  or  sign  manual,  revoked  the 
charter:  Held  by  Lord  Campbell,  C.  J.,  and 
WiGHTMAir,  J.,  that  the  express  power  re- 
served by  the  charter,  to  revoke  it  wholly  or 
in  part,  was  in  addition  to  and  consistent  with 
the  implied  right  of  the  Crown  to  revoke  it 
by  scL  fa.  on  breach  of  a  condition  subse- 
quent; that  there  was  no  distinction,  in  this 
respect,  between  a  sci.  fa.  by  a  private  prose- 
cutor, in  the  name  of  and  with  the  consent 
of  the  Crown,  and  one  at  the  instance  of  the 
Crown ;  and  that  the  declaration  in  sci.  fa. 
was  iuflicient  Held,  by  Colbbidob,  J.,  and 
Erlb,  J.,  that  the  express  power  to  revoke 
superseded  the  implied  power  of  revocation, 
and  that  it  was  necessary  that  there  should 
be  a  revocation,  by  writing  under  the  great 
seal  or  sign  manual,  for  this  condition  broken, 
before  any  scL  fa.  The  Court  being  equally' 
divided,  the  rule  dropped.  Regina  v.  EatUm 
Arekipdago  Company,  310 

S.  By  sd.  fa.  or  by  writings  810.    Ante,  1. 

IL  Conditions  subsequent. 
Raising  a  certain  amount  of  capital,  810. 
Ante,  L  1. 

III.  Fraud  upon  the  Crown. 

By  false  certificate,  310.    Ante,  L  1. 

IV.  Scire  facias  to  repeal 

1.  At  relation  of  private   prosecutor,  810. 
Ante,  1. 1. 

2.  BlTect  of  consent  of  Attorney-General,  310, 
325.    Ante,  L  1. 

CHATTEL. 
Who  to  sue  for  conversion  of,  674.    Dbbd,  L 

CHRISTMAS. 

Exclusion  of  certain  days  at  App.  zzvUL  178, 
174,  176. 

.  CLERK  OF  COURT. 

A^ttdication  of  payment  to,  810.  Cbbtiorabi, 
L2. 


CLERK. 

To  justices,  OH).    Pbnaltt. 

CO-DEFENDANTS. 
When  diiferentiy  circumstanced  as  to  matter  of 
aggravation,  360.    Execution,  I.  1. 

CODICIL. 
Construction  of,  727.    Dbyisb,  L  ^ 

COGNOVIT. 
L  Delivery  to  master,  and  filing.     App.  vL  25 
IL  Judgment  on. 
Declaration  unnecessary,  and  not  allowed  on 
taxation.    App.  Ixv.  5. 

COLLUSION. 
Impeaching  conviction  on  the  ground  o^  501. 

COMVICTION,  I.  1. 

COLOUR. 

Colourable  exercise  of  discretion,  81,  85,    Ac- 
noB,  IL  1. 

COMMISSION. 
To  take  affidavits.    App.  xxv.  148. 

COMPANT. 
Chartered  and  joint  stock  companies,  and  oom- 
panies  incorporated  by  statute. 

L  Repeal  or  revocation  of  charter  for  breach 
of  condition  subsequent,  810.    Chabtbb,  1. 1. 

IL  Subscription  contract 

1.  When  not  necessary,  258.    Post,  VI.  4. 

2.  What  return  does  not  show  that  it  cannot 
be  procured,  253.    Post,  VL  4. 

IIL  Corporate  Ainds. 

1.  BiTect  of  failure,  178.    Post,  VI.  1. 

2.  Implication  as  to,  228.    Po8t»  VI.  3. 

8.  Subscription  contract  not  required  for  ex- 
tension, 253.    Post,  VI.  4. 

4.  Where  compulsory  powers  have  been  par- 
tially acted  on,  though  the  statutory  capi- 
tal has  not  been  subscribed,  872.  Post, 
VL6. 

IV.  Registration  of  shares  and  transfers. 

1.  Liability  of  company  to  action  for  omis- 
sion to  register  transfer. 
Declaration  in  case  Bgainst  an  incorporated 
railway  company  (under  stat  0  A  10  Vict  c 
clvi,  incorporating  the  Companies  Clauses 
Consolidation  Act,  1846)  stated  that,  before 
and  at  the  time  of  the  execution  of  the  deed 
of  transfer  after  mentioned,  N.  appeared  by 
a  book  of  defendants  kept  by  defendants  in 
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pnnnaaee  of  the  proritioBi  of  The  Compimies 
CUiisee  ConeolidaUon  Aet,  1845,  called  The 
Register  of  Shareholden,  to  be,  and  then  wae, 
lawful  owner  of  SOO  shares  in  the  nndertak- 
ing  of  defendants ;  that  plaintiff  bonght  the 
shares  of  N.,  and  N.,  by  a  deed  duly  stamped, 
signed,  sealed,  and  delirered  by  him  to  plain- 
tiff, transferred  the  shares  to  plaintiff,  subject 
to  the  conditions  on  whi6h  N.  held  them  at 
tl^  time  of  the  ezeeation ;  that  the  deed  was 
Mording  to  the  form  in  Schedule  B.  to  the 
last-mentioned  Act;  and  that  plaintiff  after- 
wards caused  the  same  to  be  delivered  to  G., 
the  secretary  of  defendants  and  their  agent 
in  that  behalf,  to  be  kept  by  them,  in  order 
that  defendants  might  enter  a  memorial  in 
The  Register  of  Transfers,  and  endorse  such 
entry  on  the  deed  of  transfer ;  and  might,  on 
demand,  deliver  a  new  certificate  to  plaintiff 
as  purchaser  of  the  shares,  according  to  the 
provisions  of  the  last-mentioned  Act  Breach, 
that  defendants  did  not,  nor  did  G.,  nor  any 
other  person  on  defendants'  behalf,  enter  any 
memorial,  Ac,  or  endorse  any  entry,  Ac, 
whereby  plaintiff  had  been  deprived  of  his 
right  and  title  to  appear  in  the  books  of  de- 
fendants, as  holder  and  proprietor  of  the 
shares :  whereby,  and  by  reason  of  N.  still  ap« 
pearing  by' The  Register  of  Shareholders  to 
be  holder  and  proprietor  of  the  shares,  and 
of  calls  having  been  made  by  defendants, 
after  the  committing,  Ac,  upon  persons  so 
appearing  by  the  last-mentioned  book  to  be 
holders  and  proprietors  of  the  said  shares, 
and  (among  others)  upon  N.,  and  by  reason 
of  the  failure  of  K.  to  pay  the  calls  (plaintiff 
having  received  no  notice  of  forfeiture),  de- 
fendants, to  wit,  by  the  directors  of  the  Com- 
pany, did,  according  to  the  provisions  of  the 
last-mentioned  Act,  declare  the  shares  for- 
feited; which  forfeiture  having  been  after- 
wards and  according  to  the  provisions  of  the 
last-mentioned  A-ct  confirmed  at  a  general 
meeting  of  the  Company,  and  the  shares  so 
forfeited  directed  to  be  sold  for  the  purpo8>s 
in  the  last-mentioned  Act  declared,  and  ac- 
cording to  the  provisions  thereof,  the  shares 
so  forfeited  were  afterwards  sold  by  defend- 
ants, to  wit,  by  the  said  directors,  by  public 
auction :  and  plainUff  had  thereby  been  de- 
prived of  his  right  to  compel  defendants  to 
make  such  entry  and  endorsement  as  afore- 
said, and  to  deliver  to  plaintiff  such  certifi- 
cate, and  had  also  been  deprived  of  the  shares 
and  all  benefit  thereof,  and  all  the  dividends 
and  other  profits,  which  he  might  have  derived 
therefrom,  and  also  of  the  benefit  of  selling 
shares  at  an  increased  premium,  the  shares 
having,  since  the  committing,  Ac,  risen  in 
value. 

2d  count,  stating  that  plaintiff,  at  the  time 
of  the  committing,  Ac,  was  the  lawful  holder 


and  well  entitled  to  800  shares  in  the  i 
taking  of  defendants ;  that  defendants,  with- 
out lawful  cause,  and  in  pretended  exereu>e 
of  the  powers  confirmed  by  the  Companies 
Clauses  Consolidation  Act,  1846,  wrongfUIy 
declared  the  shares  forfeited,  and  allerwards 
confirmed  sueh  forfeiture,  and  afterwarda  sold 
the  shares :  whereby  plaintiff  had  been  de- 
prived of  the  said  shares  aad  the  benefit 
thereof,  Ac  (as  in  1st  eoant). 

Held,  on  speeial  demurrer: 

That  both  counts  diseloaed  a  good  eanas 
of  action,  inasmuch  as  they  showed  a  wrmtg' 
fhl  act  of  omissioB  by  defendants  In  neglect- 
ing to  register,  and  also  wrongful  aeta  of 
eonimission  by  them  in  dedaring  and  eea- 
firming  the  forfeiture,  and  selling  thesharee; 
and  that  such  acts  were  not  simply  inopera- 
tive, but  that  the  deelaration  diseloeed  aa 
actual  loss  to  the  plaintiff,  resulting  horn 
those  acts. 

Held,  also,  that  it  was  net  neeeasoiy  for 
plaintiff  expressly  to  aver  that  a  reasonablo 
time  for  registering  the  shares  had  elapeed. 
Catehpoie  ▼.  Ambergate,  Ae,,  Baiimigy  Cbei. 
panjf,  111 

2.  Pleading:  reasonable  time.  111.    Ante,  1. 
y.  Bxtension  of  Works. 
By  an  already  existing  eompany,  26S.    Pm^ 
VI.  4. 

YL  Obligation  to  carry  out  statutory  paipoeea. 
1.  Obligation  on  Railway  Company  te  oom- 

plete  line. 

Per  Lord  Cavpbcll,  C.  J.,  and  Cbovf- 
TOH,  J. : 

When  a  Railway  Company  have  obtained 
an  act  of  Pariiament,  reciting  that  the  forma- 
tion of  a  railway  from  A.  to  D.  will  be  bene- 
ficial to  the  public  and  that  the  Company 
are  willing  to  execute  it,  and  giving  theaa 
compulsory  powers  upon  landholders  for  that 
purpose,  and  the  Company,  in  exercise  of  the 
powers,  have  token  lands  and  thereupon  mode 
part  of  their  line,  they  are  bound  by  law  to 
complete  such  line,  not  only  to  the  extent  to 
which  they  have  taken  lands,  but  to  the 
farthest  point  Although  the  statute  enacta 
only  that  it  "shall  be  lawful"  for  them  to 
make  the  railway. 

And  although  the  uncompleted  portion. 
fh)m  B.  to  C,  is  a  line  substituted  by  a  later 
statute  for  the  line  marked  out  between  the 
same  points  by  the  original  act 

Mandamus  lies  to  compel  the  entire  com- 
pletion, at  the  instance  of  a  landholder  whose 
land  has  been  required,  or  is  prejudiced  by 
the  non-completion. 

And,  if,  by  the  expiration  of  powers,  it  has 
become  impossible  to  finish  the  line  up  to  the 
original  terminus,  a  mandamus  lies  neverth<»- 


COMPANY. 


988 


iMi  to  complete  it  up  to  tho  point  »t  which 
the  praoticabUity  ocMcd. 

It  is  not  a  good  return,  that  the  line  of  which 
the  completion  is  demanded  has  become 
mperflaoasy  or  Arom  the  oircnmstances  of  the 
district  woald  be  inoonvenienty  or  would  not 
Temunerate  the  Company : 

Nor  that  the  Ainds  which  can  in  reasonable 
piobabiUty  come  to  the  possession  of  or  be 
dispogable  by  the  Company  will  fall  short  by 
100,0002.  of  the  sum  required  to  make  the  rail- 
way aathorised  by  their  Act,  and  which  the 
writ  eommands  them  to  make. 

^S^M^,  however,  that,  if  there  appeared  an 
entire  failure  of  fUnds  from  unforeseen  casu. 
alties,  and  without  imprudence  or  bad  faith  in 
the  Company,  the  Court»  in  iti  discretion, 
would  refuse  a  mandamus. 

And  that  absolute  want  of  funds,  or  of 
means  to  obtain  them,  might  be  returned  to 
the  writ. 

Held  by  Bblx,  J. :  That  a  statute  using 
permissive  words  as  above  does  not  of  itself 
oblige  the  Company  to  complete  their  line. 

And  that»  if,  under  sneh  a  statute*  they 
hare  exercised  a  compulsory  power  of  tak- 
ing lands  they  are  not  therefore  obliged  to 
oomplete  the  line  any  farther  than  such  power 
has  been  exercised.  Begina  t.  York  omd 
North  Midland  Bailwag  Company,  178 

iS^  8.  C.  in  error.    Post,  2. 
3.  Statute  enabling  not  obligatory. 

An  Act  for  making  a  railway  recited  that 
the  formation  of  the  railway  would  be  bene- 
ficial to  the  public,  and  that  the  Company 
were  willing  to  execute  it :  and  the  power  of 
compulsory  taking  lands,  with  the  then  ordi- 
nary powers,  were  given  to  the  Company. 
A  mandamus  issued,  commanding  the  Com- 
pany to  complete  the  line. 

Held,  by  the  Exchequer  Chamber,  revers- 
ing the  decision  of  the  Queen's  Bench,  that 
the  mandamus  ought  not  to  go,  no  duty  being 
cast  on  the  Company  to  make  the  line ;  the 
words  of  the  Act  being  enabling,  not  obliga- 
tory, and  there  being  nothing  in  the  subject- 
matter  or  context  to  require  that  they  ihould 
be  conitrued  as  compulsory. 

And  that  the  case  was  not  affected  by  the 
fact  that  the  Company  had  completed  a  pert 
of  the  line.  York  and  North  Midlamd  EaU- 
way  Oompanjf  v.  The  Queen,  858 

8.  The  obligation  begins  when  the  act  receives 

the  Royal  assent 

Per  Lord  Campbell,  C.  J.,  Colxbidob  and 
Cbokptow,  Js.  ;  Brlb,  J.,  dissentiente : 

A  Company  having  obtained  an  act  of  par- 
liament for  making  a  railway,  on  represen- 
tation that  it  will  be  for  the  public  benefit, 
with  compulsory  powers  for  taking  lands' 
along  the  proposed  line,  is  bound,  from  the 

8 


time  when  such  act  receives  the  Royal  assent, 
to  execute  the  work. 

The  Royal  assent  makes  the  Act  binding 
as  a  contract  by  the  Company  with  the  public 
and  with  the  landowners,  whether  the  clauses 
under  which  the  railway  is  to  be  made  be  in 
form  imperative  or  permissive. 

And  the  Court  will  enforce  the  perform- 
ance by  mandamus  at  the  instance  of  one  of 
the  landowner^: 

Although  the  powers  conferred  upon  ihe 
Company  are  temporary :  And 

Although  the  Company  have  taken  no  step, 
by  issuing  shares  or  otherwise,  to  cany  the 
act  into  execution. 

A  mandamus,  issued  as  above  stated,  called 
upon  the  Company  immediately  after  receipt 
of  the  writ  to  do  and  take  all  necessary  acts 
and  steps,  both  as  to  the  purchase  of  lands 
and  otherwise,  for  making  and  completing, 
and  to  make  and  complete,  the  railway.  The 
Company's  act»  referred  to  by  the  writ,  esti- 
mated the  expense  of  the  works  at  a  stated 
sum,  and  enacted  that  it  should  be  lawful  for 
them  to  raise  a  capital  to  that  amount  by 
creation  of  shares,  and  by  mortgage.  It  did 
not  appear  by  the  mandamus  that  this  had 
been  done. 

Held,  nevertheless,  that  the  requisition  of 
the  writ  was  proper,  as  it  must  be  taken  to 
imp'y  that  the  Company  should  raise  money 
by  the  means  pointed  out  in  the  act,  and  it 
did  not  appear  to  be  impossible  or  illegal  that 
they  should  do  so. 

And  (on  demuirer)  that  a  return,  alleging 
merely  that  the  Company  had  taken  no  step, 
either  by  purchase  of  lands  or  otherwise,  for 
making  the  railway,  was  no  answer.  Regina 
V.  Lancaehire  and  Yorkehire  Bailway  Com- 
pany, 228 
Seo  Ante,  3,  post,  6. 

4.  Branch  authorised  by  extension  act:  pro- 
vision of  capital. 

Mandamus  to  a  railway  Company  to  make 
a  branch  authorised  by  an  extension  Act» 
which  incorporated  stat  8  A  0  Vict  c.  18. 
Return :  that  the  capital  required  to  make 
the  branch  was  not  subscribed  for  by  any 
contract,  according  to  stat  8  A  0  Vict  o.  18, 
s.  16 ;  and  that  the  branch  could  not  be  made 
without  the  exercise  of  the  compulsory  powers 
to  take  land.    On  demurrer : 

Held,  that  stat  8  A  9  Viet  c  18,  s.  16,  is 
not  applicable  to  an  extension  Act,  where 
the  ftands  are  to  be  Aunished  by  the  Com- 
pany: 

Held,  also,  that,  even  if  stat  8  A  0  Vict 
c  18, 8. 16,  were  applicable,  the  return  showed 
no  incapacity  to  obey  the  writ;  as  it  did  not 
aver  that  defendants  were  enable  to  procure 
the  execution  of  the  subscription  contract 
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It  ftppMred  oa  the  reeord  UuU  the  period 
for  the  ezereiM  of  the  eompvlaorj  powers  had 
expired,  nnee  the  return  and  before  the  judg- 
ment 

Held,  that  a  peremptoiy  mandamos  moat  be 
awarded,  though,  stnoe  the  return,  eomplianee 
had  become  impoMible.  Begima  T.  OrecU 
Wetieru  Bailway  Company,  253 

See  8.  C.  in  error,  pott,  5. 

6.  Special  prorisiona  ahowing  the  power  to  be 

permiaaire. 

Mandamus  to  make  a  line  to  R.  It  ap- 
peared, on  the  record,  that,  alter  the  making 
of  the  return  but  before  the  judgment  of  the 
Court  below,  the  powers  of  the  Company  had 
expired.  The  Court  of  Queen'a  Bench  bar- 
ing held  that,  notwithstanding  this,  a  peremp- 
tory mandamna  ahould  be  awarded,  the  pro- 
priety of  the  decision  on  thia  point  waa 
questioned  by  the  Judges  in  the  Exchequer 
Chamber :  but  the  judgment  was  reversed  on 
another  ground :  ideo  quart. 

In  the  special  Act,  it  waa  enacted,  that  «it 
should  be  lawAil  for*'  defendants  to  make  a 
line  to  R.,  the  line  in  question,  "  and  if  they 
shall  think  fit"  a  branch.  And  that  the  line 
to  R.  <'  shall  commence  at,"  Ac,  "  and  shall 
terminate  at  R.,"  and  the  branch,  "if  the 
same  shall  be  constructed,  shall  be  made,"  Ac. 
In  the  Act  waa  a  power  to  leaae  the  branch, 
with  the  powers  for  making  it 

Held:  that  it  waa  not  obligatory  on  the 
Company  to  make  the  line  to  R.,  the  peculiar 
worda  of  the  apecial  Act  taking  the  caae  out 
of  the  general  rule.  Oreat  Weetem  Railway 
Ompany  ▼.  The  Queen,  87i 

6.  Compliance  illegal,  the  atatntory  capital 
not  having  been  aubacribed. 
Mandamna  to  complete  a  railway  pursuant 

to  an  Aet  incorporating  stat  8  A  9  Viet  e. 
18.  Return,  inter  alia,  that  the  undertaking 
waa  one  to  be  earried  into  effect  by  meaaa  of 
a  capital  to  be  anbacribed  by  the  promoters, 
and  that  the  capital  had  not  been  aubacribed 
for  under  a  contract,  pursuant  to  stat  8  A  9 
Viet  c.  18,  s.  16,  nor  eonld  the  defendants 
then  or  at  any  time  procure  it  to  be  so  sub- 
scribed for.  Plea,  by  way  of  estoppel,  that 
defendants  had  taken  the  lands  of  a  third 
party  named,  on  part  of  the  line,  in  exercise 
of  the  compulsory  powers.  Demurrer.  Held, 
that  the  return  was  good,  as  it  showed  that  a 
compliance  with  the  command  in  the  writ, 
which  would  necessitate  the  exercise  of  the 
compulsory  powers,  would  be  illegal.  Held, 
also,  that  the  plea  of  estoppel  waa  bad,  aa  the 
matter  diacloaed  by  it  waa  res  inter  alios  acta. 
Jitgina  T.  Amhergate,  Sc,  RaUway  Company, 

872 

7.  What  return  does  not  show  inability. 
Mandamus  to  a  railway  Company  to  make 

a  line,  authorised   by  an  Act    The  time 


limited  for  the  exercise  of  the  eompnlaory 
powers  for  acquiring  had  expired.  The  writ 
contained  a  suggestion  that  the  defendanu 
had  given  notices,  and  made  contracts,  by 
virtue  of  which  they  were  *<  either  aetoally 
in  possession  of,  or  entitled  to  acquire,  the  fee 
simple  in  possession  of,  all  the  lands  required 
for  the  purpose  of  constructing"  the  line. 
Return:  That  the  defendants  were  not  nor 
are  "either  actually  in  in  posesasion  or  enti- 
tled to  acquire  the  fee  simple  or  poseession  of 
all  the  land  required  for  the  purpose  ai*  eon- 
structing"  the  Une. 

Held:  that  the  return  was  bad  in  subetanee, 
as,  ebnsistently  with  its  truth,  the  defendants 
might  have  it  in  their  power  to  purchase  the 
part  of  which  they  were  not  possessed :  and 
therefore  that  the  return  did  not  show  inabi* 
lity.  Regina  v.  Oreat  Weeiem  Railway  Cba»- 
jway,  77i 

8.  Effect  of  partial  change  by  subsequent  act, 
•178.    Ante,  1. 

9.  Effeet  of  impoadbiUty,  178,  228,  25S. 
Ante,  1.  8,  4,  6. 

10.  Effect  of  expiration  of  powers,  178,  228, 
263.    Ante,  1,  4»6. 

11.  Effect  of  the  work  having  become  soper- 
flnous,  178.    Ante,  1. 

12.  Effeet  of  failure  of  funds,  178, 263.  Ante, 
1,4. 

13.  Permissive  words  when  not  obligatory, 
178,  228,  253,  858,  874.    Ante,  1,  3,  4,  5. 

14.  Ko  difference  where  there  has  been  no 
beginning  to  execute  the  powers,  178,  216, 
228.    Ante,  1,3. 

15.  Effect  of  powers  being  temponiy,  228u 
Ante,  3. 

Til.  Compulsory  powers. 

1.  Effect  of  expiration,  178,  253.  Ante»  TL 
1,4. 

2.  Effect  of  their  being  only  temporary,  228. 
Ante,  VI.  3. 

3.  Effeet  of  statutory  capital  not  having  been 
subscribed,  372.    Ante,  VL  6. 

4.  Exercise  of,  not  an  estoppel  as  regardia 
other  parties,  373.    Ante,  VL  1. 

VIII.  Mandamus  to. 

1.  To  eomplete  line  of  railway :  what  retnms 
insufficient,  178, 228, 253.  Ante,  VL  1,  S»  4. 

2.  What  returns  sufficient,  372.    Ante,  TI.  6. 

3.  Effect  of  partial  completion,  858.  Ante, 
VI.  2. 

4.  When  mandamus  does  not  lie,  858,  874 
Ante,  VL  2,  5. 

IX.  Arbitration  Clauses. 

1.  To  what  claims  they  extend,  754w    Amai 

TBATIOn,  L  2. 
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2.  Time  for  nuJdng  ftward,  754.    Abbitra- 
TION,  I.  2. 

7L  LUbility  for  wrongfiil  aeta  and  omission  of 
dir«otor8. 

1.  Negleol  to  regifter  transfer,  111.    Ante, 
IV.  1. 

2.  Wrongful  forfeiture  of  shares,  111.    Ante, 
IV.  1. 

COMPENSATION. 
Settlement  by  arbitrations. 
When  the  liability  to  compensate  is  denied, 

694.     AftBRRATlORB,  L  1. 

COMPLETION. 
Of  line  of  railway,  178,  228,  25S,  858,  874. 

COXPAHT,  VL 

COMPOSITION. 
Under  bankruptoy,  521,  544.    Baxkrupt,  IV. 

COMPOUNDING. 
Of  penal  aeUon.    App.  xziL  118—120. 

COMPUTATION. 
Of  time,  816.    Poor,  IV.  2. 

CONDITION. 
L  Precedent. 
The  raising  of  statutory  ftinds,  372.     Cox- 
PAHV,  VL  6. 

II.  Subsequent 

1.  Raising  a  specified  amount  of  capital,  310. 
Chartsr,  I.  1. 

2.  False    certificate    of    performance,    310. 
Charter,  1. 1. 

8.  RcTocation  for  breach  of,  310.    Charter, 
LI. 

CONSENT. 
To  order  for  signing  judgment    App.  xxvl 
155—157. 

CONSIDERATION. 
I.  Adequacy,  301,  410.    Trabe,  L  1. 

IL  What  not  regarded  as  an  anteoedent  consi- 
deration, 15.    Bahkrvpt,  I.  I. 

HI.  Mis-statement  of  in  conveyances,  54.  Par- 
nnoir,  1. 1. 

/    CONSISTORIAL  COURT. 
The  judge  of. 

It  is  no  ground  for  prohibiting  a  cause  be- 
fore  the  Chancellor  of  a  diocese  in  the  Con- 
iistorial  Court  of  the  diocese,  that  the  Bishop 
of  the  diocese  is  interested  in  the  cause.  Ex 
parte  Mtdwint  609 


CONSTABLE. 
I.  Defence  under  the  GeHettil  Issue. 
Borough  constable  under  municipal  corpora- 
tions act 

Upon  an  issue  joined  pn  a  plea  of  Non  cepit 
in  an  action  of  replevin,  defendant  under 
Stat  5  A  6  W.  4;  0.  76,  «s.  76,  133,  may  show 
that  he  was  a  constable  appointed  for  a 
borough  under  sect  76,'  and  took  the  goods 
within  the  county  wherein  the  borough  is 
situate,  but  without  the  borough,  on  a  charge 
that  they  had  been  stolen. 

Replevin  lies  for  goods  unlawfully  taken : 
the  remedy  is  not  confined  to  the  case  of  goods 
taken  by  way  of  distress.    Meilor  y.  Ltitther, 

610 
IL  Places  in  which  he  may  act 

1.  Borough  constable  acting  in  county,  610. 
Ante,  L 

2.  Limit  of  staU.  7  Jao.  1,  e.  6,  and  21  Jao. 
1,  c.  12,  s.  5,  610,  626.    Ante,  L 

constructHon. 

I.  Of  statutes. 

1.  Permissive  or  obligatoijy,  188,  228,  858, . 
874.     CoMPAHT,  VL 

2.  According  to  ordinary  grammatical  con- 
struction, 465.    Poor,  IIL  516.    Peraltt. 

3.  Not  by  inserting  words,  ^16,    Peraltt. 

4.  Of  powers  given  by  reference  to  provisions 
in  former  statutes  not  stfiotly  applicable, 
647     Beer. 

5.  According  to  the  natural  sense  of  the 
words,  694.    Arbitration,  L  1. 

6.  Remedy  not  cumulative  805.  Couhtt 
Court,  IIL 

II.  Of  Documents. 

1.  Of  OranU  from  the  Crown,  310,  338. 
Charter,  L  1. 

2.  Of  codicil  by  reference  to  will,  727. 
Devise,  L 

m.  Construction    of   particular   words    and 
phrases. 

1.  "  Act  complained  of,"  471.    AonoB,  IV. 

2.  **  And  in  case"  introduoiiig  an  alternative^ 

99.     COBTRAOT,  L 

3.  "Arrangement," 521, 540.    BARKRVPT,rV. 

4.  "  Article  of  manufacture"  439.    DEsrow. 

5.  «At  any  time  to  inqiire,"  583.  Poor, 
VIII.  1. 

6.  «  Confirm,"  588.    Gaou 

7.  **  Then  elapsed,"  415.    Tive,  L  1. 

8.  '<  Acting  in  the  execution,"  619. 
stable,  I. 

9.  "Futures,"  674.    Deed,  L 
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10.  "Formml  daAet,"  663.    Iroicnnirr,  IL 

11.  «To  the  like  affMt,"  617.     Mvxicifal 

COEPOBATIONt  L 

12.  «  Need  be,"  723.    Partxculam,  L  1. 
18.  "  Neglect,"  111.    Compaht,  IV.  1. 

14.  "All   pleu    of    penoiua   aetioos,"  22. 

CouHTT  Court,  L  1. 
15r«PreiiiiMi,''121.    Poos,  1. 1. 

16.  **  Re«l  eetftte,"  727.    Dbtui,  L 

17.  "  Repayment  of  money  to  be  thereafter 
lent,"  164.    Mobtoaob,  L 

18.  «<  Sale,"  64.    Pabtitioh,  L  1. 

1».  «It  ehaU  be  UwAil,"  178,  228,  868,  874. 

COMPABT,  VL 

20.  «8haU  be  completed  within  flre  yean," 
868,863.    CoxPAHr,  VI.  2. 

21.  "Stranding,"  466.    Ibbubabcb,  XL 

22.  "Title,"  278.    Couhtt  Goubt,  I.  2. 

23.  "  Toll,"  278.    Couimr  Coitbt,  L  2. 

24.  "  One  whole   year  ai  the   least,"  816. 
PooB,  IV.  2. 

CONTINGENT  DEBT. 
Page  164.     Mobtoaob,  I. 

CONTINUANCE. 

I.  Of  proeeM,  602.     Ambbdmbht,  L  1.     App. 
Ixxziii.  31. 

IL  Of  notice  of  trial  or  inqniiy,  App.  iz.  34,  36. 

CONTRACT. 
L  Alternative  prorieions,  optional  or  contin- 
gent, to  endeavoor  to  procnre  employment  or 
to  pay  a  sum. 

Declaration  in  auumpsit  stated  that,  by 
agreeftient  between  defendant  and  plaintiif, 
after  reciting  that  defendant  had  reqnested 
plainttlT  to  enter  into  defendant's  employment 
in  a  mannfaotore,  and  that  for  that  purpose 
plaintiif  had  agreed  to  leaire  his  then  employ- 
ment on  Ist  July  then  next,  "  it  was  witnessed 
that  the  said  parties  thereto  did  mntnally 
agree  as  follows :"  first,  plaintiff  agreed  that  he 
wonld  serre  defendant  in  snch  bosiness  for 
■even  years  at  a  salary  of  100/.  per  annum, 
■abject  to  the  cesser  of  the  salary  and  the 
determination  of  the  agreement  as  after  men- 
tioned. Secondly,  defendant  agreed  that 
he  would,  from  and  after  1st  Jaly,  and  during 
the  continuance  of  the  agreement,  pay  to 
plaintiff  the  salary  by  monthly  payments; 
"  and,  if  the  said  defendant  should,  from  any 
cause  whatsoever,  give  up  the  said  business, 
or  not  require"  plaintiff's  "services,  then  that" 
defendaut  "would  use  his  best  endeavours  to 
procure  for  the  said  plaintiff  employment  in 
■ome  similar  business,  and   for  whieh  he 


should  receive  a  salary  of  not  les^  than  IttIL 
per  annum;  or,  in  case"  defendant  "should 
be  unable  to  do  so,  then  the  said  defendBot 
would  pay  to  the  said  plaintiff  the  yearly 
sum  of  100/.  during  the  residue  of  the  snid 
term  of  seven  years."  That  plaintiff  had  aU 
ways  performed  and  fulfilled  all  things  on  his 
part,  Ac 

let  breach,  That  defendant,  during  the  eon- 
tinnanoe  of  the  term,  refused  to  suffer  plain- 
tiff  to  continue  in  his  employ,  and  then 
wrongfully  discharged  plaintiff  therefrom 
without  reasonable  or  probable  cause. 

2d  breach,  That,  although,  Ac  (discharge 
as  before),  defendant  did  not  use  his  beat 
or  any  endeavours  to  procure,  nor  did  he  pro- 
cure plaintiff  employment  in  some  similar 
business  for  which  he  should  receive  a  salary 
of  not  less  than  1002.  a  year,  but  had  wholly 
failed  to  find  plaintiff  such  employment. 

Held,  that  the  2d  breach  was  well  assigned  : 
for  that,  by  the  agreement,  it  was  not  open 
to  defendant,  under  the  cireumstanees,  to 
choose  between  using  his  best  endeavours  to 
find  plaintiff  the  sitnaiion,  and  simply  pByin^ 
him  100/.  per  annum :  but  that  he  was  bound 
to  use  his  best  endeavours,  Ac,  in  the  first 
instance,  and  could  resort  to  the  mere  pay- 
ment of  salary  only  upon  the  fiidlure  of  these 
endeavours. 

That  it  was  not  necessary  for  plaintiff  to 
aver  a  request  by  him  to  defendant  to  use 
his  best  endeavours,  Ac. 

That  the  general  averment  of  perfomwnee^ 
on  general  demurrer,  amounted  to  an  allega- 
tion that  plaintiff  was  ready  and  willing  to 
accept  such  situation. 

That  the  language  of  the  breach  implied 
that  a  reasonable  time  for  procuring  such  sitoft- 
tion  had  elapsed. 

Plea,  as  to  2d  breach,  that,  at  the  time 
when  plaintiff  was  discharged  as  in  the  said 
breach  mentioned,  deTendant  was,  "and 
thence  hitherto  has  been,  wholly  unable  to 
procnre  for  the  plaintiff  any  such  employment 
as  in  the  said  agreement  mentioned." 

Held,  on  demurrer,  that  the  plea  was  bad 
in  substance,  inasmuch  as  it  raised  an  im* 
material  issue ;  it  being  consistent  with  the 
plea  that  defendant  had  not  used  his  best 
endeavours  at  all.    RuH  v.  Noitidge,  99 

n.  Statutory. 

1.  By  obtaining  act  for  ezectttaon  of  works 
of  public  utility,  178,  228.  Compavt,  VL 
1,  8.  But  see  in  error,  868,  874  Gov- 
PAicr,  VI.  2,  6. 

2.  By  talcing  land  under  compulsory  powers^ 
178,  216.  CovPANT,  VI.  1.  But  see  in 
error,  868.    Covpaxt,  Vt  2. 

HL  BivisibiUty. 
1.  Effect  of  bankruptcy  on  the  interests  in  a 
divisible  eontnct,  66,  870.    Ibbubaiicb,  I. 


CONTRACT. 


COPYHOLD. 


987 


3.  Oontnot  to  indamnify  may  b« 
from  oootnMi  lo  return  ptft  of  premiamiy 
Wf  879.    iNSUBAircE,  L 

IV.  BrMoh. 

Looality:  non-delivery  of  onrgo,  and  non- 
delivery  of    doenmente,    383.       Covhtt 
COVBT,  L  6. 
r.  Pleading. 

1.  Request,  00.    Ante,  I. 

2.  Readineas  to  perform,  00.    Ante,  L 

3.  Seasonable  time,  00.    Ante,  L  111.    Cov- 
PAHT,  IV.  1. 

4.  MateriaUty,  00.    Ante,  I. 

6.  Pleas  In  denial.    App.  Ixziz.  6,  7, 10, 11. 
ft.  What  mast  be  specially  pleaded.    App. 
Izxz.  8, 12. 
VL ,  Partienlar  oontraets. 

1.  Subscription  eontraot,  253.    Coxpaht,VL 
4. 

2.  In  restraint  of  trade,  301.    Tradb,  L  1. 

CONVBTANCB. 
Estoppel  of  parties  to,  Ofti.    Dsan,  1. 


OONVBTANCBR. 

Commission  to,  to  take  affidavits.     App.  zxv. 
148. 

CONVICTION. 

I.  Estoppel  by. 

1.  Tbongh  conviction  bad  on  error,  if  not  re- 
versed. 

Indictment  for  non-repair  of  a  highway, 
against  the  inhabitants  of  the  township  of  H., 
averring  them  to  be  liable  by  prescription  to 
repair  such  highways  in  the  township  as  the 
inhabitants  of  the  parish,  bat  for  the  pre- 
scription, woold  have  been  lieble  to  repair, 
with  averment  that  the  highway  was  in  the 
township.  Plea:  Not  guilty.  The  prosecu- 
tors gave  in  evidence  a  record  of  a  present- 
ment by  a  justice,  under  stat  13  O.  3,  c.  78, 
on  his  own  view,  that  the  road  in  question 
was  out  of  repair;  averring  that  it  was  in 
the  township  of  H.,  and  that  the  inhabitants 
of  that  township  ought  to  repair  it :  the  record 
showed  a  plea  of  Ouilty  by  two  inhabitants 
of  the  township  of  H.,  a  conviction  before  the 
Sessions,  and  a  sentence  of  fine.  Held,  that 
this  conviction  was  conclusive  evidence, 
against  H.,  that  the  road  was  in  that  town- 
ship. And  that,  though  the  presentment 
might  be  bad  on  error  for  not  showing  how 
the  township  was  liable,  the  conviction,  being 
before  a  competent  tribunal  and  being  unre- 
versed, was  not  the  less  an  estoppel.  Held, 
also,  that  it  was  not  necessary  to  show  that 
the  fine  had  been  levied,  the  conviction  not 
being  impeached  on  the  ground  of  fraud  or 
collusion. 
By  a  local  and  personal  act  (since  repealed) 
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it  was  recited  that  the  highway  in  question 
was  in  the  township  of  D.  Held,  that  the 
recital  in  the  Act  was  not  conclusive,  and 
consequently  did  not  open  the  estoppel.  Be- 
gina  v.  Houghton,  501 

2.  Though  not  shown  to  have  been  followed 
by  execution,  501.    Ante,  1. 

3.  Not  opened  by  recital  in  an  act  of  Parlia- 
ment, 601.    Ante,  1. 

n.  How  impeached. 

On  the  ground  of  fraud  or  eoUvslon,  501. 
Ante,  1. 1. 
m.  Warrant  in  the  nature  of,  471.    AonoH, 

IV. 

IV.  Quashing  before  action,  471.    Aonov,  IV. 

COPY. 
L  Service  of,  203.    HAimAxaB,  X. 
IL  When  presumed  to  be  correct,  203.    Mah- 

DAXUS,  X. 

III.  Whether  return  may  be  made  upon,  203. 
Maxdaxub,  X. 

IV.  Cosbiot    App.  Ixv.  2. 


COPYHOLD. 
L  Admittance. 

1.  New  admittanoe  when  required  on  ezeen- 
tion  of  a  power  in  favour  of  the  person 
already  admitted. 

By  the  oustom  of  the  manor  of  T.,  contain- 
ing copyholds  of  inheritance,  when  a  copy- 
holder in  fee  devises  lands  to  such  uses  as  J. , 
8.  shall  appoint,  and  dies,  and  his  death  is 
presented,  the  lord,  afler  three  proclamations, 
may  seise,  until  admission  of  the  customary 
heir  or  some  other  person  seeking  admittance : 
and  the  heir  or  such  other  person  may  be 
admitted,  to  hold  for  the  intents  and  purposes 
declared  by  the  will,  and  under  and  sttl^ject 
to  the  powers  contained  in  the  will :  and  the 
heir  or  person  so  admitted  pays  the  same  fine 
as  upon  an  admittance  to  a  fee  simple :  and, 
when,  alter  such  admission,  J.  S.  appoints, 
and  the  instrument  of  appointment  is  enrolled, 
the  appointee  is  admitted,  whether  or  not 
there  has  been  any  other  admittance  before 
enrolment 

Hold  that,  although  the  person  admitted 
before  execution  of  the  power  be  himself 
the  heir,  and  the  power  be  afterwards  executed 
in  his  favour,  he  must,  after  the  execution  of 
the  power,  be  admitted  again,  and  pay  a  fine, 
before  he  can  surrender  the  estate. 

For  that,  immediately  on  the  execution  of 
the  power,  the  elTect  of  the  first  admittance 
expires,  and  there  is  a  vacancy  on  the  roll. 
Begina  v.  C&rbttt,  830 

2.  Admittance  subject  to  powers  of  appoint- 
ment oontained  in  a  will,  830.    Ante,  1 

E.  *  B. 
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8.  Bzpintion  of  •dmittanee,  836.    Ante,  1. 

n.  Mundmmiu  to  admit  to:  copyboldi  plead- 
ing. 

Plea  bad  which  would  not  Boppoit  a  peremp- 
tory maiidamus. 

Mandamtts  to  lord  and  steward  of  a  manor. 
The  writ  suggested  that  the  manor  contained 
copyholds  descendable  to  heirs  as  of  the  here- 
ditary right ;  that  T.,  the  maternal  uncle  of 
P.,  was  admitted  to  a  eopyhoM  to  hold  to  him 
and  his  heirs,  aooording  to  the  custom,  and 
died  seised  thereof  and  intestate;  that  the 
copyhold  descended  to  P.,  as  heiress,  at  Uw 
and  according  to  the  eustom,  of  T. ;  and  that 
P.,  having  become  entitled  to  an  estate  of 
inheritance  therein  fh>m  T.'s  d^th,  had  de- 
manded admittance,  which  was  refVised ;  and 
the  writ  commanded  the  defendants  to  admit. 
Beturn :  (hat  the  copyhold  did  not  descend 
to  P.,  as  heiress,  at  law  and  according  to  the 
custom,  of  T. ;  that  P.  is  a  stranger  in  blood 
to  T. ;  and  is  not  and  never  was  entitled  to 
the  estates  and  hereditaments.        ' 

Pleas:  1.  That  the  copyhold  did  descend 
to  P.,  as  heiress,  at  law  and  according  to  the 
custom,  of  T. ;  2.  That  P.  was  not  nor  is  a 
stranger  in  blood  to  T. ;  3.  That  P.  was,  on 
the  death  of  T.,  enaaed  to  the  estates  and 
hereditaments :  all  concluding  to  the  country. 
On  demurrer  to  the  2d  plea,  held :  That 
the  plea  was  bad ;  for  that  it  must  be  taken 
by  itselt  and,  so  taken,  was  no  answer  to  the 
return,  inasmuch  as,  if  it  were  found  for  the 
prosecutrix,  it  would  not  support  a  peremptory 
mandamus.    Begina  v.  Dendy^  829 

•  IIL  Limited  inspection  of  court  rolls  by  eopy- 
holder.    App.  is.  31. 

COPYRIGHT. 
Protection  of  registered  designs,  489.    Dwiov. 

CORPORATION. 
MonieipaL    Municipal  CoBPORAnov. 

COSTa 
L  Of  prosecution :  certiorari. 

1.  Who  not  a  prosecutor  entitled  to,  597. 
Ckbtiorari,  IL  1. 

2.  Where  expenses  defrayed  by  subscription. 
Regina  v.  Cook,  599  n. 

n.  Of  appeal 
To  whom   to   be   a^ludieated,  810.     Obb- 

TIORARI,  L  2. 
IIL  Brrors  in  respect  of. 

1.  How  corrected.     App.  Ixxxiii.  27. 

2.  When  mere  form,  810.    Cbbtiorabi,  L  2. 

IV.  Signed  bill,  26.     Attobhxt,  L  1.    App. 
UvL9. 


v.  Other  rules  and  regulations  as  to  < 
L  On  writ  of  summons  specially  endorsed 

App.  ii.  1. 
2.  Security  for  costs;  time  of  ^ipliealioB. 

App.  vi  22. 
8.  On  payment  into  Court    App.  iv.  12,  IS. 

4.  Set-off:  attorney's  lien.    App.  xiii  63. 

5.  Where   eeveral   matters   are  lapioperiy 
pleaded.    App.  Ixxix.  3. 

6.  On  discharge  of  rule  to  set  aside  proaeed- 
ings  for  irregularity.    Appw  xxiv.  137. 

7.  Of  making  order  a  rule  of  CowL    App. 
xxvL  159. 

8.  Of  proof  and  copies  of  documenti.    Appi 
viiL  30,  Ixv.  2. 

9.  Of  the  day.    App.  x.  39. 

10.  Of  the  first  triaL    App.  xiL  54. 

11.  Of  several  issues.    App.  xiiL  62. 

12.  Of  Judgment,  eognoviti  or  Judge's  erder. 
App.  Ixv.  5. 

13.  In  ^ectmenL    App.  IxxxiiL  29,  30. 

14.  In  error.    App.  IxxxiL  25. 

15.  Fees  to  eounsel  or  pleader.    Appi  Ixr.  S» 
4,6. 

16.  In  agency  cases.    App.  Ixxvi 

17.  TaxaUoYi.     App.   xiii.   59.-61.    xxviii. 
167. 

18.  Scales  of  costs.    App.  IxvL  9. 

19.  Attachment    for    non-payment      Appw 
xxvuL  168. 

COUNCIL. 

MUBICIPAL  COBPOBAnOB. 

COUNSBIi. 
L  Appearance  by,  489.    Appbababob,  L 
U.  Whether  he  may  give  evidence,  11.    A]». 

TOOATB. 

III.  Allowance  of  fees  ia  costs.    App.  Ixr.  3, 

4,  6. 

COUNTERMAND. 
Of  notice  of  trial  or  inquiry.    App.  ix.  34,  37 

COUNTY. 

Borough  constable  acting  in,  619.    Cobbtabl«» 
L 

COUNTY  COURT. 

L  Jurisdiction  :  personal  actions :  tide  in  qM*> 
tion. 
1.  Action  given  by  a  local  act  la  one  of  tt« 

superior  Courts. 

By  sUt  I  A  2  Vict  c  xxxi!L  (local  and 
personal,  public),  s.  18,  a  paving  rate  may  b« 
imposed  on  the  occupiers  of  premises  in  JL, 
in  the  county  of  C. ;  and,  in  case  of  non-pay- 
ment,  **  the  same  shall  be  levied  by  dislfssi 


COUNTY  COURT. 


Mid  tale  of  the  goods  and  ebatteU  of  ineh 
ooonpier/'  or  thaXl  bo  and  maj  bo  sned  for 
and  roooTorod,  together  witb  full  oosta  of  suit, 
in  any  of  Her  Majniy**  Court!  of  reoord  at 
Westminater." 

On  motion  for  a  prohibition  in  a  plaint 
brought  to  recover  8/.  10«.  Bd,  for  such  a  rate 
in  the  county  Court  of  C. : 

Held  that,  though  the  action  given  by  staL 
I  k2  Vict  e.  yxTtii.,  wae  only  in  the  Superior 
Conrte,  it  was  a  plea  of  personal  action  with- 
in Stat.  0  A 10  Vict  c.  9b,  s.  58 ;  and  the  county 
oourt  had  jurisdiction  to  try  the  plaint  Re 
Stuart  V.  JotM9,  22 

2.  Title  in  question :  toll. 

Stat  32  G.  3,  o.  74»  authorises  trustees  to 
take  a  tonnage  rate  on  each  ship  passing 
Ramsgate  and  not  producing  a  receipt  testi- 
fying the  payment  before  on  that  voyage. 
The  owners  of  a  ship,  bound  on  a  voyage  out, 
and  home,  having  been  compelled  to  pay  two 
sets  of  rates,  due  on  two  voyages,  as  if  the 
voyage  out  and  that  home  had  been  separate 
voyages,  brought  a  plaint  in  the  county  court 
to  reoover  the  amount  last  paid.  They  ad- 
mitted that  the  trustees  were  entitled  to  a 
rate  on  each  voyage,  but  alleged  that  the 
voyage  out  and  home  was  one  voyage.  On 
a  rule  for  a  prohibition : 

Held,  That  the  rates  were  "toll"  within  stat 
0  A  10  Vict  e.  05,  s.  58,  and  that  the  "tiUe" 
to  the  toll  was  in  question  in  the  plaint,  and 
the  county  court  had  no  Jurisdiction.  Rule 
absolute  for  a  prohibition.   Regina  v.  Everett, 

273 
8.  Title  in  question  :  expiration  of  plaintiiT's 

title  as  landlord. 

A  pl^nt  was  brought  in  a  county  court  for 
use  and  occupation.  It  appeared  that  plain- 
tiff demised  the  premises  to  defendant  for  a 
year  from  Michaelmas,  1850,  and  defendant 
occupied  from  that  date  up  to  the  time  of  the 
trial.  Defendant  paid  the  rent  to  plaintiff, 
for  the  half-year  up  to  Lady  day,  1861,  but 
revised  to  pay  rent  afterwards.  It  was 
proved  that  J.,  claiming  to  be  plaintiff's 
landlord,  had  given  plaintiff  notice  to  quit, 
expiring  at  Lady  day,  1851,  and  ordered  the 
defendant  not  to  pay  plaintiff  rent  after  that 
day ;  and  that  plaintiff  and  C,  a  deceased 
occupant  of  the  premises  in  question,  bad 
paid  10«.  rent  to  J.  Plsintiff  contended  that 
this  payment  was  for  a  part  only  of  the  pre- 
mises ;  defendant,  that  it  was  for  the  whole. 
Defendant  offered  to  prove  by  declarations 
of  C,  the  deceased  tenant,  that  C.  paid  the 
rent  for  the  whole.  The  Judge  rejected  the 
evidence ;  but  gave  judgment  for  defendant, 
on  the  ground  that  plaintiff's  title  had  ex- 
pired as  to  part,  and  that  the  rent  was  not 
apportlonable.  On  appeal  on  a  case  stating 
the  above  facts : 


Held:  that  the  judgment  could  not  be  sup- 
ported  ]  that  the  evidence  ought  to  have 
been  received;  and  that,  if,  when  received, 
it  showed  that  the  defence  was  bon&  fide,  it 
would  sufficiently  raise  a  question  of  title  to 
deprive  the  county  court  of  jurisdiction  under 
stet  0  A  10  Vict  c.  25,  s.  68. 

Quart,  whether  in  an  action  for  use  and 
oeenpation  it  is  a  defence  that  the  plaintiff's 
title  expired  after  the  demise,  and  before  the 
period  for  which  he  claims,  if  there  has  been 
no  conviction  or  surrender  of  possession  by 
defendant?  SembU :  that  it  is  a  defence;  at 
least  if  there  is  a  claim  on  the  tenant  by  the 
person  entitled  to  the  mesne  profits  from  the 
expiration  of  a  plaintiff's  tide*  and  submis* 
sion  on  the  tenant's  part  Mmmtnog  v.  Col- 
lier, 030 

4.  Replevin :  title  in  question. 

The  county  court  has  still  cognisance  of 
replevin,  though  title  comes  in  question,  sub- 
ject to  the  power  of  removal  by  either  party 
under  sect  121  of  stat  9  A  10  Vict  c.  05. 
Btgiua  v.  Rainf,  855 

6.  Breach  of  contract  within  the  jurisdiction. 

Plaint  in  the  county  court  of  L.,  by  leave 
of  the  Judge  (under  stat.  0  A  10  Vict  c.  05, 
s.  60,)  against  a  defendant  not  resident  in  the 
jurisdiction.  The  particulars  were,  for  not 
delivering  a  cargo  of  com  bought  by  plaintiff 
of  defendant  by  a  contract  in  writing.  On  a 
rule  for  a  prohibition,  it  appeared,  by  the 
affidavits,  that  plaintiff,  at  L.,  within  the  juris- 
diction, made  a  contract  with  a  broker,  who 
professed  to  act  for  defendant,  in  these  terms: 
**  Sold  the  cargo  of  com,  per  T.,  now  at  Q.,  at 
27s.  per  quarter,  including  cost,  freight,  and 
insurance,  to  a  safe  port  in  the  United  King- 
lom.  Payment,  cash  in  exchange  for  ship- 
ping documents  and  policy  of  insurance." 
Q.  was  out  of  the  jurisdiction;  and  so  was 
the  ship.  Plaintiff  requested  that  the  ship 
should  be  sent  to  D.,  a  port  also  out  of  the 
jurisdiction.  Defendant  sold  the  cargo  to 
another  person,  delivered  him  the  shipping 
documents,  and  caused  the  cargo  to  be  de- 
livered to  him.  Held,  that  the  non-delivery 
of  the  cargo  was  a  breach  of  the  contract,  and 
a  cause  of  action,  but  out  of  the  jurisdiction 
of  the  county  court;  and  that  the  rule  must 
be  absolute  to  prohibit  proceeding  in  the 
plaint  for  that  But  held,  that  the  non-de- 
livery of  the  shipping  documents  was  also  a 
breach  of  the  contract,  and  a  cause  of  action 
within  the  jurisdiction,  and  that  the  rule  must 
be  modified  so  as  to  allow  the  plaintiff  to 
proceed  for  that,  if  the  Judge  in  his  discretion 
thought  fit  to  amend  the  particulars.  J?« 
WaUh,  383 

6.  Defendant  not  resident   in  jurisdiction, 
383.    Ante,  6. 
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DEATH. 


IL  Proeeedisfs. 

Amendment  of  putienlan,  S8S.    Aate,  L  6. 
XTT.  Jadgment :  how  enforoed. 

An  action  doef  not  lie  on  a  jadgment  in 

the  coantj  oonrt    Berkdjf  t.  Elderkin,   805 

COURT. 
L  BeeleiiattieaL    Coksutoual  Oocn. 
IL  Conntj  eonrt    Couxtt  Couit. 

COVENANT. 

L  Rectiaint  of  trade,  S91.    Tbaok,  L  L 

n.  Aoeoid  and  aatlilhetloB  before  hnmA,  395. 
BVBBTT,  IL  1. 

CBBDITOR. 

How  far  affeeted  by  enaetaient  agalaai  prefer- 
eooe,  74^    Bokd,  1.    il9.    HiaawAT,  L 

CRICKBT. 

Poweielon  of  a  cricket  ground,  in  whom. 
1.  Person!  merely  playing  the  game. 

Trespau  for  aasanlt  Plea :  that  defend- 
ant and  twenty-one  others  were  poneesed  of 
a  dose,  and  were  thereon  lawfully  playing  a 
lawful  game  at  ericket:  that  plaintiff  came 
unlawfully  on  the  close,  and  interrupted  de- 
fendant and  the  twenty-one  in  playing  the 
lawful  game,  whereupon  defendant,  in  his 
own  right  and  by  authority  of  the  twenty- 
one,  requested  him  to  depart  from  the  dose, 
and  desist  from  disturbing  their  game,  which 
he  refused  :  whereupon  defendant  remoTed 
him  out  of  the  close.    De  injuria. 

The  facts  were  that  defendant  and  twenty- 
one  others  were  playing,  but  were  not  other- 
wise possessed  of  the  field  :  and  plaintiff 
interrupted  them  by  remaining  on  the  ground 
occupied  by  the  players  when  requested  to 
leave  it 

Held :  that  the  plea  justified  the  trespass 
In  right  of  the  possession  of  the  close,  and 
was  therefore  not  proved.  SembU,  that  the 
facts  might  have  constituted  a  justification 
in  defence  of  the  lawful  game,  if  so  pleaded. 

By  agreement  between  A.,  owner  of  a 
olose,  and  the  ^members  of  a  committee  of  a 
cricket  club,  A.  agreed  to  let  to  the  commit- 
tee, and  the  committee  to  hire  the  close,  to 
be  used  as  a  cricket  ground  by  the  club,  and 
for  that  purpose  only.  Plaintiff  and  defend- 
ant were  members  of  the  committee.  Plain- 
tiff having  sued  defendant  for  an  assault  in 
removing  plaintiff  from  the  close,  defendant 
pleaded  possession  of  the  close  in  himself 
and  justified  the  removal ;  plaintiff  replied 
that  he  and  defendant  were  joinUy  possessed. 
Held,  that  the  facts  supported  this  replica- 
tion.    HoUhm  v.  Baffgt,  782 


2.  In  members  of  eommittee  of  a  criekei  tirnhp 
782.     Ante,  L 
n.  DefiBBce  of  the  game. 
Bight  to  remove  an  intnider,  781.    Ante,  L  L 

CBDflNAL  INFORMATION. 

L  For  defamAtoiy  libel:  pleading  55&    !>■- 
FAlfAnOH,  L  2. 

IL  Praetiee  on  motion  for  b0v  trial,  268.   !>■- 

FAM ATIOH,  L  L 

CRIMINAL  LAW. 
Bail.    Dbfamatmw.    Ibdictmkit. 

CBOWN. 
L  Its  win  how  shown,  810,  825,  882,  848,  851 

Chartbk,  L  1. 
n.  Conditions   in  its  grants,  810,  329,   887. 

CSABTSB,  L  1. 

CU8T0DT. 
Plaoe  of  eaitody  of  doenmeati,  98.     Poor, 
IV.  L 

BAMAGB. 
L  When  not  essential  to  right  of  action. 
Diversion  of  water  from  specified  ehsuinel, 
685.    WAnR,L 
IL  To    shareholder   by  omission  to  register 
transfer,  and  illegal  forfeiture,  IIL     Cox- 
FAKT,  IV.  1. 

DAMAGBS. 
I.  Vindietive. 

1.  When  justifiable,  360.    BxBCunov,  L  L 

2.  Where  one  only  of  several  wrongdoen 
has  acted  under  aggravating  cireomstnaces^ 
360.*   ExBCUTioK,  L  1. 

IL  Bxoessive. 

Rnle  for  new  trial,  without  abandoning  bill 
of  ezoeptions,  860.    BxBCunoii,  L  L 
in.  Unliquidated. 

Partial  loss  on  a  valued  policy,  66.  IxsuB- 
AHCI,  L  1. 

IV.  Interest  on.    App.  zv.  77. 

DATE. 

L  Amendment  of  erroneoni,   602.      AMBan- 
MBXT,  1. 1. 

IL  Of  rule  of  Court    Appw  xzv.  149. 

DAY. 

Fractions  of,  816.    Poor,  IV.  2. 

DEATH. 

Signatura  of  deceased  attesting  witoea  to  kMl 
deed,  642.    Eyidbbcb,  IV. 


DEBT. 


DEFAMATION. 
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DEBT. 

L  Simple  contract. 
Preferred  to  claim  for  dlUpidatlont,  38.    Di- 

LAPIDAnOKB. 

II.  For  rent 
L  Materiality  aod  constmotioii  of  allegation 
of  period  for  which  rent  ia  claimed,  416. 
TlXK,  I.  1. 
J.  PUft  of  pajment  wfaeii  noi  neeeieaiy,  415. 
TiJiB,LL 

DECLARATION. 

L  General  form  when  enfflcienlk 

For  diTcnion  of  water,  666.    Watbi,  I. 

n.  Allegation!. 
1.  Period  for  which  rent  is  claimed,  416. 

TlMB,  I.  1. 
3.  Striking    ont    nnneceseary    allegations, 
397  n.    DBMURnsB,  I. 
in.  In  particular  cases. 

1.  For  non-payment  of  moneys  porsoant  to 
statute,  81.    Agtiow,  II.  1. 

2.  On  contract  to  pay  for  senrices  and  use 
best  endeaTonrs  to  procure  a  situation,  or 
to  pay  a  sum,  00.    Contract,  I. 

3.  By  husband  and  wife,  on  aecount  stated, 
669.    Baroh  ahd  Fkmb,  IL 

4.  On  a  covenant  in  restriction  of  trade,  391. 
Tradb,  L  1. 

5.  In  covenant)  by  reversioner  against  as- 
signee of  lease  of  copyholds,  164.  Mort- 
QAQE,  I. 

6.  On  surety  bond  given  to  secure  due 
accounting  by  borough  treasurer,  296. 
Sdrbtt,  IL  1. 

7.  For  infringing  copyright  in  registered 
paper  hangings,  439.    Dbsioii. 

8.  Against  railway  company  for  neglect  te 
register  transfer,  and  for  illegal  forfeiture 
of  shares.  111.    Coxpabt,  IV.  L 

9.  For  wrongful  removal  of  ftztures,  674. 
Dbbd,  L 

IV.  Rules  and  regulations. 

1.  Declaration    when    unnecessary.       App. 

Ixv.  6. 
3.  Several  oonnti  on  same  cause  of  action. 

App.  Ixzviii.  1,  3. 
3.  No  side  bar  rule  for  time  to  declare.   App. 
iii.  7. 
v.  In  evidence.    Evidehcb,  X. 

DBED. 
I.  Estoppel  of  parties  to. 
Tenant  joining,  in  a  different  capacity,  in 
conveyance  of  land  and  fixtures.' 
Trustees,  seised,  under  a  devise  in  fee  of  a 
famv  leased  to  defendant,  one  of  themselves, 
for  a  term,  and  afterwards,  in  the  character 


of  trustees  only,  conveyed  the  ^nd  to  plain- 
tiff  in  fee,  with  all  fixtures :  Held  that  de- 
fendanty  being  a  party  to  the  conveyance, 
could  not,  after  the  conveyance,  under  the 
general  law  or  the  custom  of  the  country, 
remove,  at  the  expiration  of  his  term,  farm 
machinery  annexed  to  the  land. 

And  that  he  was  therefore  liable  to  plaintiff, 
who  had  demised  to  M.,  in  case  for  ii^ary  to 
the  reversion,  for  removing  staddles  built  into 
the  land  for  the  purpose  of  supporting  ricks, 
and  a  threshing  machine  attached  by  bolts 
and  screws  to  pillars  fixed  in  the  land,  as- 
suming that  he  might  have  removed  them  if 
they  had  been  placed  there  by  himself  and 
he  had  not  joined  in  the  conveyance. 

That  a  granary,  resting  by  its  mere  weight 
'  on  staddles  built  ipto  the  land,  was  a  chattel, 
and  would  not  be  a  fixture,  in  the  ordinary 
sense  of  the  word,  though  it  might  pass  by 
that  word  if,  from  the  rest  of  the  conveyance, 
an  intention  appeared  of  comprehending  farm 
machinery  in  generaL  But  that,  even  then, 
plaintiff  could  not  recover  against  defendant 
for  carrying  it  away,  either  si  for  an  iojory 
to  the  reversion  in  the  land,  the  chattel  not 
being  part  of  such  reversion,  or  in  trover,  M. 
being  entitled  to  the  eiclusive  possession  of 
the  chatteL     WilUkwr  v.  OoiUreU,  674 

IL  Consideration. 
What  not  regarded  as  antecedent,  16.    Babk- 

BDPT,  L  L 

IIL  Stamp. 
Omission  of  part   of  purchase-money,  64* 
Partition,  L  1. 


IV. 
Signature  of  deeeased  attesting  witness,  643. 

BVI»BBCB,  IV. 
V.  Inspection. 
Who  has  such  an  interest  in  as  to  be  entitled 
to  inipection,  279.    Evidbrcb,  L 

DEFAMATION. 
I.  Justification  in  criminal  prooeedingi. 
1.  Previous  publication  not  proceeded  against 

Where  a  new  trial  is  to  be  moved  for  by  tho 
defendant  in  a  criminal  ease,  intimation  must 
be  given  to  the  Court,  during  the  first  four 
days  of  term,  that  the  party  is  prepared  to 
move. 

Where,  to  a  criminal  information  for  a  libel, 
defendant  has  justified,  under  staL  6  A  7 
Viet  e.  96,  s.  6,  asserting  the  truth  of  the  im- 
potations  contained  in  the  alleged  libel,  it  is 
not  competent  to  him  to  prove,  in  support  of 
the  plea,  that  the  same  charges  were  previous- 
ly published  in  another  publication,  and  that 
the  prosecutor  had  taken  no  steps  against 
such  other  publication.    Regina  v.  JVetomati, 

368 
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DEFAMATION. 


DEVISE. 


5.  Kntrj  of  verdiot  on  iaUare  of  proof  u  to 
part. 

Where  a  jnscifioation  ispleaded,  under  stat 
0  A  7  Vict  c  96,  a.  0,  to  an  indictment  for  a 
defamatory  libel,  and  the  libel  oontains  eeve- 
nl  diatinet  impntatione,  and  the  plea  alleges 
the  trttth  of  ali  and  is  traversed  generally, 
if  the  evidenee  fails  as  to  any  one  of  them  the 
Terdiet  will  be  entered  generally  against  the 
defendant. 

Therefore,  where,  apoB  the  trial  of  an  issne 
vpon  a  plea  jostifying  the  whole  of  suoh  a 
fibel,  evidenee  was  offered  in  support  of  some 
only  of  the  impatations,  and  the  Jury  fonnd 
that  one  only  of  the  imputations  npon  which 
evidence  was  offered  was  proved,  the  verdict 
was  entered  np  for  the  Crown  on  that  issue 
generally ;  and  the  Court  refused  to  grant  a 
new  trial  on  the  ground  that  the  finding  as  to 
the  other  issues  upon  which  evidence  was 
offered  was  against  the  weight  of  evidenee. 

Where  the  defendant,  having  pleaded  such 
a  plea,  is  oonvictod,  the  Court,  in  apportion- 
ing punishment,  looks  into  the  evidence  given 
at  the  trial,  for  the  purpose  of  considering 
whether  the  guilt  of  the  defendant  is  aggra- 
vated or  mitigated  by  the  plea  and  the  evi- 
denee. 

In  such  a  case  the  defendant  may,  in  miti- 
gation of  punishment,  show  by  affidavit  that» 
after  the  publication,  but  before  plea  pleaded, 
information  was  given  to  him  which,  if  true, 
would  have  supported  an  allegation  in  the 
plea,  evidence  having  been  given,  at  the 
trial,  to  aooount  for  the  non-production  of 
proof,  but  no  evidence  in  support  of  the  alle- 
gation itself. 

But,  where  a  document,  which  would  have 
supported  the  plea,  has  been  rejected  at  the 
trial  for  want  of  authentication  by  the  place 
of  custody  or  otherwise,  its  contents  are  not 
admissible  in  confirmation  of  the  defendant's 
own  affidavit  that  suoh  a  document  was  com- 
municated to  him  before  plea  pleaded.  Be- 
gina  V.  Newman,  658 

8.  New  trial  refVised  where  verdict  against 

evidence  only  as  to  part,  658.    Ante,  2. 
4.  Apportionment  of  punishment,  658.    Ante, 

2. 

6.  What  may  be  shown  in  mitigation,  658. 
Ante,  2. 

0.  Practice  on  motion  for  new  trial,  268. 
Ante,  1. 

n.  Criminal  proceeding ;  jurisdiction  of  justices. 
Requiring  sureties  for  good  behaviour,  471. 

AcTioK,  rv. 

DELAT. 
Notice  of  proceeding  after.    App.  xxiz.  176. 

DEMAND. 
Particulars  of  demand.    Pabticulabb. 


DEMURRER. 
L  Setting  aside  as  frivolous. 

To  immaterial  traverse;*  election  as  to 
strilcing  out  allegation. 

It  is  not  a  general  rule  of  practice  that, 
where  the  plea  traverses  an  allegation  in  the 
declaration  and  the  pluntiff  demurs  to  the 
plea,  he  will  be  put  to  his  election  whether 
the  demurrer  shall  be  set  aside  as  friroloua 
or  the  sllegatioo  be  struck  out:  thongli  this 
will  be  done  if  the  plaintiff's  pleading  appear 
to  be  so  framed  as  to  entrap  or  unfairly  per- 
plez  the  defendant 

So  held,  before  stal  16  it  16  "^ct  e.  76. 
Tallie  V.  TaMU,  397  n. 

IL  Rules  and  regulations.   App.  iiL  8.  iv.  14— 
17.  z.  40. 

DENIAL. 
Pleas  in.     App.  Izxix.  6,  7, 10, 11, 16, 16^  19. 
20. 

DEPOSIT. 
Proper  place  of,  93.    Poor,  IV.  L 

DESCRIPTION. 
Such  as    to    be    commonly  understood,    600. 

MUHICXPAt  CORPORATIOIf,  IIL  1. 

DESIGN. 
Protection  of  registered  designs. 
Loss  by  publication  of  unmarked  patterns. 

The  proprietor  of  a  design  applied  to  paper 
hangings,  registered  according  to  the  provi- 
sions of  Stat  6  A  6  Vict  c.  100,  published 
pattern  pieces,  eontaining  the  whole  design^ 
not  bearing  the  leUers  **BA"  and  the  proper 
number,  as  prescribed  by  sect  4:  the  ordi- 
nary practice  in  the  trade  was  to  sell  hang- 
ings in  larger  pieces,  but  to  mark  patterns 
such  as  those  which  were  published.  Heldy 
that  he  was  not  protected  by  the  Act  against 
parties  copying  the  design  firom  snob  pattern 
pieces,  and  publishing  articles  with  such  de- 
sign applied  to  them. 

Per  Lord  Campbell,  C.  J.,  and  WioBTVAir, 
J.  Dissentiente  Colbrid«e,  J.  Heywood 
V.  PoUer,  439 

DETINUE. 
Plea  of  Uon  detinet    App.  IzzxL  15. 

DEVISE. 
L  Revocation  by  codiciL 
Qeneral  words  in  codicQ  explained  by  relei^ 
ence  to  the  will. 

E.,  being  seised  in  fee  of  tithes  and  also  of 
lands,  devised  the  tithes  to  his  nephew  D., 
son  of  H.'s  sister  A.,  for  life ;  but,  if  D.  should 
receive  ecclesiastical  promotion  to  a  certaia 


DEVISE. 


DUEL. 
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amonnt»  then  to  D/t  brother  W.  for  life ;  re- 
mninder  to  the  tuee  ezpreased  eooceming  hie 
real  estate.  He  made  certain  pictnrce,  Ac., 
heirloomsy  directing  the  inventory  thereof  to 
be  deposited  with  the  deeds  eonceming  his 
«real  estate."  He  devised  all  bis  «real  es- 
tate, of  what  nature  or  kind  soever,  and 
wheresoever  sitnate,"  to  his  niece  M.  for  life, 
remainder  to  her  sons  soocessively  in  taU, 
remainder  to  W.  for  life,  remainder  to  his 
sons  in  tail,  remainder  over  to  other  nephews 
in  like  manner.  He  bequeathed  a  legacy  to 
his  wife,  on  condition  of  her  ezecntiog  a  deed 
binding  her  to  receive  an  annuity  from  the 
person  who  should  for  the  time  being  be  in 
the  possession  of  his  «<real  estate,  under  the 
limitation  aforesaid,"  in  lieu  of  her  taking 
possession  of  the  hereditaments  settled  on 
her  by  way  of  jointure. 

He  executed  two  codicils,  in  which  he 
changed  the  order  of  the  parties  named  in 
the  disposition  of  his  will  to  succeed  in  the 
entail  of  his  **  estates  real  and  personal ;"  and 
he  declared  "all  the  estates  left  and  disposed 
of  by  my  will,"  to  be  without  impeachment 
of  waste,  with  power  to  cut  timber  for  repairs 
of  *<  buildings  on  the  estate." 

By  another  codicil,  he  devised  all  his  "  real 
estates,  of  what  nature  or  kind  soever,"  to 
H.,  son  of  M.,  in  strict  settlement,  and,  upon 
fiiilure  of  H.'s  issue,  devised  all  his  "  ssid 
real  estates"  as  **  mentioned  in  my  said  will," 
declaring  that  the  devises  in  the  codicil  were 
to  take  effect  **  in  precedence  to  the  devises 
of  my  real  estate  contained  in  my  said  will ;" 
and  he  appointed  D.  one  of  his  residuary 
legatees. 

Held,  that  tithes  were  not,  in  the  will,  in- 
cluded under  the  words  real  estate,  and  that 
the  specific  devise  of  them  therefore  took 
effect  Also,  that  this  specific  devise  was  not 
revoked  by  the  codicil  last  mentioned,  the 
words  "real  estate"  appearing  to  be  there 
used  so  as  not  to  include  tithes.  WiU%awk»  v. 
Evafit,  727 

n.  Construction. 
1.  "  Real  estate"  construed  so  as  not  to  in- 

olude  tithes,  727.    Ante,  I. 
3.  General  words ;  how  far  controlled  by  spe- 

oific  devise,  727.    Ante,  I. 

m.  Of  copyholds;    admittance,  836.    Copt- 
hold,  L  1. 

DILAPIDATIONS. 


Postponed  to  simple  contract  debts. 

The  executor  of  a  deceased  incumbent  is 
bound  to  satisfy  simple  contract  debts  before 
paying  for  dilapidations  by  the  testator. 

Therefore,  in  a  suit  on  the  custom  of  Eng-    '^■K*  *8o. 
land  for  dilapidations,  by  the  successor  of  a 
deceased  incumbent  against  the  executor,  it 
is  a  good  plea  that»  since  the  commencement  |  Paga  1.    Bail,  L 


of  the  suit,  defendant  has  paid  simple  eon- 
tract  debts,  leaving  no  assets  ^  be  adminis- 
tered.    Bryan  v.  Clay,  88 

DIOCESE. 
Consistorial  Court,  600.    Cohsibtobial  Coubt. 

DIRECTIONS. 
To  masters  of  the  Courts.    App.  Izv.  IxxvL 

DISCHARGE. 
Of  surety,  295.    Sdbbtt,  IL  1. 

DISCONTINUANCE. 

After  plea.    App.  vi.  23. 

DISCRETION. 
L  Generally. 

1.  Question  whether  a  duty  is  discretionary 
or  ministerial,  588.     Gaol. 

2.  Colourable  exercise  of,  81,  85.    AcnoH^ 
n.  1. 

II.  Pleading. 
Plea  that  defendant  had  exercised  his  discre- 
tion, 81.    AcTioH,  n.  1.  , 

DISHONOUR. 
Notioe  of,  801.    Bills,  L 

DISTRIBUTION. 
Of  bankrupt's  estate,  621,  544.    Bavkbvpt,  IV, 

DISTURBANCE. 
Of  easement,  665.    Watbb,  L 

DIVERSION. 

Of  water  fhrai  specified  channel,  665.    Watm^ 

I. 

DivisiBiLrrr. 

L  Justification  of  libel  not  divisible,  558.    Di- 

FAB ATIOK,  L  2. 

IL  Of  oontraety  66.    Ibbubahob,  L  1. 

DOCK. 
Floating. 
Rateability,  150.    Poob,  L  8. 

DOCUMENTS. 

L  Inspection.    Ibbpbctioh. 

U.  Form  of  notiee  to  admit  doooments.    Appw 
viL29. 


DOMINOES. 
Gamb,  L 

DUEL 
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DUTY. 


ESTOPPEL. 


DUTY. 

I.  Biflentioiiaiy  or  minigtetialy  588.    Oaol. 

n.  Wliat  not  ft  legal  duty  that  oaa  ba  enforead 
by  aotioD,  81.    AcnoK,  IL  1. 

nL  Of  itatatory  company  to  earry  oat  atatotoiy 
purpoMi,  178y  228,  253,  858,  874.  Covpavt, 
VL 

EASTER. 

Exoluaion  of  eartain  dayi  at  App.  zxriiL  173 
—175. 

EASBMBKT. 

L  Aetnal  damaca  whan  not  aaiantial  to  right 
of  action,  665.    Watbi,  L 

n.  Watar  righta.    Wakb. 
IIL  Pleading. 
Genenl  form  of  deelaradon,  665.    Watbb,  L 

ECCLESIASTICAL  COURT. 

COMaUTOBIAL  COVBT. 

ECCLESIASTICAL  LAW. 
Dilapidations.    Dilapidatxobi. 

EJECTMENT. 
L  Priority  in  bringing  aetioni. 

Earlier   recovery    by    another   party,   419. 
HiaewAr,  L 
n.  Evidence. 

Inepeetion  of  docamente,  279.    Btidbbob,  L 
IIL  In  particular  instances. 

By  mortgagee  of  tolls,  410.    HiaewAT,  L 
IV.  Habere  liMiaa  posaessionem. 

Right  to  iune,  when  donbtfVil,  419.    Hiqh- 

WAT,  L 

v.  Rnlei  and  regnlations. 

1.  Judgment   for  want   of  appearance    or 
defence.    App.  zxL  112. 

2.  Appearance  by  person  not  named  as  de- 
fendant   App.  zzL  113. 

3.  Vecdiot  for  plaintifT  where  defendant  does 
not  appear.    App.  zzi.  114. 

4.  Nonsuit  of  pUmUfT.    App.  Ixzxiii.  29. 

5.  Non-appearance    of    defendant       App. 
Izzziii.  30. 

6.  Writs  of  ezeoation  in.    App.  Uti.  23—25. 

ELECTION. 
L  MnnieipaL    Municipal  Cobpobatiob. 
IL  Objections. 

1.  Misnomer   of  voter,    704.      MumciPAL 
Cobpobatiob,  III.  2. 

2.  Personation,  704.     Municipal  Cobpoba- 
TION,  IIL  2. 

3.  Bribery,  in  Regina  y.  Thwaitf,  705  n. 


ELEGIT. 
Forms.    App.  zL  9 — 14. 

ENLARGEMENT. 
Of  rales.    App.  zxv.  151,  152. 

EQUITY. 
When  the  proper  remedy,  81.    AcnoN,  IL  1. 

ERROR. 
L  Cknerally. 

1.  Motion  for  new  trial  without  abandoaiBg 
writ  of  error,  860.    Ezbcutiob,  1. 1. 

2.  Validity  of  the  proeeedings  nntU  ravaraal, 
501.    CoNTicnoN,  L  1. 

n.  In  criminal  cases. 

L  Defects  in  indictments  that  are  still  bad 

in  error,  553.    Indictmbnt,  IL 
2.  In  misdemeanours  list  of  recognisanoca. 
Reg.  Gen.  693. 

m.  Rules  and  regolatioBs. 

1.  Error  in  fact    App.  xuL  64—69. 

2.  In  law.    App.  ziv.  67,  68 

3.  Costs.    App.  ziv.  69. 

4.  Stay  of  proceedings  pending  error.  App. 
zzL  110. 

5.  Bail  in.    Bail  ib  Ebbob. 

6.  Award  of  lapleadar.  ike.    App.  IxzziL  S4. 

7.  Costs  in.    App.  Izzzit  25. 

8.  Interest  in.    App.  Izzziii.  26. 

9.  Not  for  error  with  respect  to  oosta.  A^. 
Izzziil27. 

ESTATE. 
Real  estate. 
When  held   not   to   aomprisa   tithea,  727. 
Dbvibb,  L 

ESTOPPEL. 
L  In  what  cases. 

1.  By  previous  conviction  unreversed,  thov^ 
erroneous  on  the  lace  of  it,  501.  Cobtic- 
TION,  1. 1. 

2.  By  previous  conviction  not  followed  by 
ezecution,  501.    Conviction,  1. 1. 

3.  When  not  opened  by  act  of  ParliaaNn^ 
501.    CoNYicnoN,  L  1. 

4.  Of  tenant  from  disputing  landlord's  titie ; 
expiration    as    to    part,    680.      Conrrr 

COUBT,  I.  3. 

5.  By  Judgment  on  appeal  against  former 
order,  583.     Poob,  VIIL  1. 

6.  Of  party  to  a  conveyance,  674.    Dxsn,  L 
IL  When  not 

Res  inter  alios :  lands  of  a  third  party  taken 
under  oompalaoiy  powers,  372.  Cohpant, 
VL6. 


BYIBSNGB. 


EXECUTION. 
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BVIBENCB. 
L  AdaiMiona:  generally. 
Taoit  ftdmiuions  by  arguing  apoD  a  stato- 

ment  without  dispating  It 

IlJMtmeDt  for  a  hoiue.  The  tenant  in  poi- 
lesflion  took  out  a  sum  mom  to  inspect  two 
leases.  No  affidavits  were  used  before  the 
Judge ;  bat  it  was  stated  for  the  tenant,  that 
he  was  in  possession  as  a  lawful  ocoupant  of 
the  house,  and  that  the  lessors  of  the  plain- 
tiff, who  were  owners  of  the  reversions  ex- 
pectant on  two  leases,  oomprising  a  consider- 
able district  of  which  the  premises  were  part, 
sought  to  reooTer  on  the  ground  that  they 
had  a  right  of  entry  for  breaches  of  covenants 
alleged  to  be  contained  in  the  leases  which 
the  tenant  sought  to  inspect  The  attorney 
for  the  lessors  of  the  plaintiff,  without  either 
denying  or  in  terms  admitting  the  statement, 
argued  that  the  Judge  had  no  authority  to 
make  an  order  to  inspect  The  Judge  made 
the  order,  on  the  assumption  that  the  state- 
ment, not  being  disputed,  was  admitted  to  be 
true  in  fact  On  a  motion  for  a  rule  to  set 
aside  this  order : 

Held:  1st  That  the  affidavits  must  dis- 
close what  were  the  admissions  before  the 
Judge  on  which  he  made  his  order. 

2d.  That  the  order  was  properly  made  in 
exercise  of  the  common  law  powers  of  the 
Court ;  the  tenant  appearing,  by  the  tacit  ad- 
missions before  the  Judge,  to  have  an  interest 
in  the  deeds  which  he  sought  to  inspect  Doe 
d.  Child  V.  Boe,  270 

IL  Admission  of  doeumentsi 

1.  Form  of  notice  to  admit    App.  viL  20. 

2.  In  what  eases :  consequences  of  omission. 
App.  viii.  30. 

IIL  Inspection  of  doeumentsi    IirBPicnoir. 

I  v.  Attesting  witness.  , 

Deceased  attesting  witness  to  lost  deed. 

On  the  trial  of  an  appeal  at  sessions  a  wit- 
ness proved  the  contents  of  a  lost  deed,  and 
its  execution  by  the  parties.  He  stated,  on 
cross  examination,  that  the  name  of  B.  was 
written  opposite  to  the  names  of  the  parties; 
that  he  knew  B.,  who  was  dead;  but  that 
witness  did  not  know  B.'s  handwriting.  The 
Sessions  found  that  B.  was  the  attesting  wit- 
ness, and,  because  there  was  no  evidence  of 
his  handwriting,  rejected  the  secondary  evi- 
dence.   On  a  case  stating  the  above  facts: 

Held :  that,  the  Sessions  having  found  as 
a  fact  the  identity  of  the  attesting  witness 
and  the  deceased  man,  further  evidence  of 
handwriting  was  not  required.  Rtgina  v. 
SU  Oilt;  Camberweitf  642 

y.  Documentary:  original  records. 
Restriction  as  to  subpoenas  to  produce.  App. 

Iz.  32. 
VOL.  !•— 79  8 


VL  Depositions  under  order,  mle,  or  commis- 
sion. 
Return  and  filing.     App.  ix.  33. 

VII.  Estoppel  by  previous  judgments. 

As  evidence  of  the  district  in  which  a  high- 
way lies,  501.    CoMViCTiov,  L  1. 

VIII.  Recitals. 

In  justice's  warrant  given  in  evidence  against 
him  by  the  other  side,  471.    Apnov,  IV. 

IX.  Secondary. 

1.  Handwriting  of  deceased  attesting  witness, 
042.    Ante,  IV. 

2.  Proper  place  of  deposit,  08.    Pool,  IV.  1. 

3.  Finality  of  decision  on  such  points,  98. 
Poon,  IV.  1. 

4.  What  person  need  not  be  called  as  a  wit- 
nessy  03.    Poor,  IV.  1. 

X.  Declarations. 

1.  Of  person  to  whom  a  document  is  traced, 
08.    Poor,  IV.  1. 

2.  Of  party  in  his  own  favour,  when  evidene* 
for  him,  471.    Actior,  IV. 

8.  Of  deceased  tenant  as  to  what  he  paid  ftsl 
for,  030.    County  Court,  L  8. 

XL  Relevancy. 
Irrelevancy  of  previous  publications  by  other 
persons,  268.    DnrAMATioir,  L  1. 

EXAMINATION. 

Of  persons  applying  to  be  admitted  at  attorneys. 
Attorrrt. 

EXCEPTION. 
.To  baiL    Baiu' 

EXCEPTIONS. 
Bill  or  Excrptiorb. 

EXCHAN^B. 

Money  paid  for  equality  of,  64.    Partitior» 
LI. 

EXECUTION. 

L  Payment  under. 
1.  Good,  though  seisure  irregular. 

Trespass  against  the  sheriff  and  S.  for 
breaking  a  house  and  taking  goods.  Plea  by 
8.,  severing  in  his  pleadings  from  sheriff,  al- 
leging a  writ  of  fl.  fa.  directed  to  the  sheriff, 
a  warrant  by  the  sheriff  to  8.  as  bailiff,  and 
justification  as  bailiC  Replication,  alleging 
a  prior  warrant  to  J.,  as  bailiff,  a  seisure  by 
J.  under  the  writ  nnd  payment  by  plaintiff 
to  the  sheriff  in  satisfaction  of  the  writ,  be- 
fore the  warrant  to  S.  Rejoinder,  travers- 
ing the  prior  seisure  under  the  writ,  and  the 
payment  to  the  sheriff. 

On  the  trial  the  sheriff  and  S.  appeared  by 
different  counsel.    It  appeared  that  the  sheriff 
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EXECUTION. 


FIRE. 


nuule  a  wftmat  to  J. ;  that  J.  Mut  L.,  hit 
general  mana^ri  to  execute  it,  and  L.  entered 
the  plaintiff'e  hooee  and  aeised  hie  goods. 
Plaintiff  sent  to  the  office  of  the  buliff  J.,  and 
there  paid  the  amoont  to  L.,  who,  in  J.'s  name, 
withdrew  the  nun  in  posseMion,  and  sent 
notice  to  the  exeevtion  creditor  that  the 
money  was  ready.  In  the  coane  of  the  same 
day  J.  died ;  and  the  money  was  not  foand. 
The  sheriff,  knowing  the  facts,  made  a  fresh 
warrant  to  8.,  who  seised  plaintiff's  goods 
and  held  them  for  several  days.  The  jnry 
did  not  agree  as  to  whether  L.  aetoally  paid 
the  money  to  J.  before  bis  death ;  bat  they 
found  that  L.  was  anthoriied  by  J.  to  ezeeate 
the  warranty  and  to  receive  the  money.  The 
Judge  ruled  that  the  Jury  might  Had  for  the 
plaintiSl  The  counsel  for  the  sheriff  excepted. 
The  counsel  for  S.  did  not.  The  jury  assess- 
ed the  damages  at  400/. 

The  counsel  for  the  sheriff  moved  for  a  new 
trial,  on  the  ground  that  the  damages  were 
excessive.  Held,  that  he  might  do  so  without 
abandoning  the  bill  of  exceptions,  as  this  was 
a  point  which  could  not  have  been  included  in 
it;  but  that  the  jury  were  justified  in  giving 
vindictive  damages  in  such  a  case  against  the 
sheriff;  and  the  rule  was  refused. 

The  counsel  for  8.  moved  for  a  new  trial  on 
the  ground  of  misdirection  and  that  the 
damages  were  excessive  as  against  8.  Held, 
that  there  was  sufficient  evidence  of  a  pay- 
ment to  J^  the  bailiff,  under  an  execution  de 
facto ;  and  that,  assuming  the  seisure  by  L. 
in  J.'s  absence  to  be  irregular,  still  the  pay- 
ment was  good:  and  the  rule,  on  the  ground 
of  misdirection,  was  refused. 

But  held,  that  the  damages  were  excessive 
as  against  8.  alone;  and  a  rule  nisi  was 
granted  to  raise  the  question  what  is  the 
measure  of  damages  as  against  joint  wrong- 
doers, one  of  whom  has  acted  under  aggra- 
vating circumstances  not  affecting  the  other. 
An  arrangement  having  been  made,  this  rule 
dropped;  and  the  question  was  not  further 
discussed.   ItUd  qnare,    Oregory  v.  SUnDmaH, 
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2.  Where  a  statute  forbids  preference  amongst 
creditors,  74.     Bond,  I. 

3.  To  bailiff's  manager  in  his  absence,  360. 
Ante,  1. 

4.  Damages  for  second  execution  after,  360. 
Ante,  1. 

n.  Of  fi.  fa.,  by  whom. 
By  bailiff's   general  manager,  360.      Ante, 
I.I. 

ni.  Rules  and  regulations. 

1.  Oenerally.    App.  xiv.  70—73,  76,  77. 

2.  After  verdict  or  nonsuit    App.  xii.  57. 

3.  Of  bailable  process.    App.  xvL  81. 

4.  Capias  ad  satisfiwiendum :  for  outlawry. 


or  to  fix  bail :  teste  and  return.    App.  zv. 
74,  75. 

5.  Capias  ad  satisfaciendum:  forms     App. 
xlviii.  1^-22. 

6.  Elegit:  forms.    App.  xL  9—14. 

7.  Habere  Facias:  forms.    App.  liii  23,  24. 

BXBCUTORS  AND  ADMIiriSTRATOB& 
Order  in  which  debts  are  to  be  paid. 
Simple  contract  debts  before  claim  for  dilivi- 
dations,  38.    Dilapidatioicb. 

BXONBRATION. 
OfbaiL    App.  xz.  106, 107. 

EXPIRATION. 

I.  Of  landlord's  titie,  630.    Courr  r  Coubt,  L  3. 

IL  Of  eempnlsory  powers,  178,  253,  858,  874. 
GOMPAMT,  VL 

EXTENSION. 
Extension  aet,  253.    Coxpaitt,  VL  4. 

FALSE  IM PRISONliENT. 
Ikpbisohxbiit.  « 

FALSE  PRETENCES. 
I.  Indictment 

Statement  of  property,  553.    Iiroicnnvr,  IL 
IL  Certiorari. 

Transmission  to  Central  Criminal  Coozt^  168. 

IVDICTMBXT,  IL 

FAST. 
Public :  exdttsion  of.    App.  xzviiL  173^  174» 

FEES. 
Of  officers :  Order  as  to,  261. 

FEME. 
Baroii  and  Fkkb. 

FBRRT. 
luting,  140.    Poor,  L  2. 

FIERI  FACIAS. 
Exxcvnoii,  n.  III. 

PINALITT. 

Of  a4|adication  as  to  setUement  on  i^peal 
against  order  for  maintenance  of  pM^er 
lunatic,  583.    Poob,  YIIL  L 

FIRE. 
Liability  of  carrier,  745.    SBiFm«y  L 


HXTURBS. 


GUARDIAN. 
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FIXTURES. 
L  WbUare. 
Kot  neoeuarily  thingi  aflbced  to  tko  frMhold, 
674.    I>BBD»L 

II.  ConvejBDoe  ofl 
1.  Whftt  IMM68,  674.    Bbus  L 
3.  Estoppel  of  tenftnt  partj  to  ooBToyMiM  In 
ft  different  capacity,  674.    Dbbd,  L   ^ 

in.  Wrongful  remoTal  of. 

1.  When  not  an  ii^uy  to  the  reTenlon,  674. 
Dbbb,  L 

2.  Who  ean,  and  who  eamiot»  me  for,  674. 
Dbkd»  L 

8.  Form  of  deolaration,  674.    DbiD|  I. 

FOREIGNER. 

His  position  with  respect  to  the  eriminal  law  of 
this  country,  1.    Bail,  L 

FORFEITURE. 

L  Bj  breach  of  eonditioa   subsequent,  SIO. 
Chaktir,  I.  L 

IL  Of  shares.  111.    CoxPAicr,  IV.  1. 

FORM. 
L  Defects  in  form. 
Erroneous  adjudication  as  to  oosts»  810.  Cn- 

TIOBABI,  L  2. 
IL  Statutory. 
Immaterial  Tariations  from,  660,  617.    Mvvi- 

CIPAL  COBPOBATIOir,  L  IIL  1. 

in.  Formal  allegations,  663.    iNDiOTMBirr,  11. 

IV.  Various  forms  of  proeeedinga,    Appw  xziz. 
It. 

FRIVOLOUS  PLEADING. 
Page  397  n.    DkyuBBBB,  L 

FRAUD. 

L  Impeaching  conTlotion  ob  the  ground  of,  601. 
CoRTicnoN,  L  1. 

II.  Recovery   of    money   obtained    by,    796. 

AOBHT,  IL 

FRAUDULENT  CONVBTANCB. 
Page  15.    Baxkbupt,  L  1. 

GAME. 
L  Unlawful 
Dominoes  not  an  unlawful  game. 

Stat  0  G.  4,  0.  61,  s.  21,  subjects  persons 
licensed  under  that  Act  to  a  penalty,  on  con- 
viction before  Justices,  for  any  offenoe  against 
the  tenor  of  the  license :  the  license  (Sche- 
dule C.)  provides  that  the  person  licensed  '*do 
not  knowingly  suffer  any  unlawfVil  games  or 
any  gaming  whatsoever"  in  the  inn,  Ac 

An  information  charged  a  person  lioensed, 


that  he  did  ''knowingly  suffer  a  certain  un- 
lawful game,  to  wit,  the  game  of  Dominoes^ 
to  be  played''  in  his  house. 

Held,  That  the  information  charged  no 
offence  within  the  section:  and,  the  party 
having  been  convicted,  the  Court  granted  a 
oertioraii  to  remove  the  conviction.  Begina 
V.  A9kU>H,  286 

IL  UwfuL 
Right  to  remove  intruder,  782.    Cbicket, 

LI. 

eAOii. 

Duties  of  Justices  and  eouneil  as  to  bofoug h 
gaols. 

The  Justices  of  the  borough  of  T.  appointed 
R.  keeper  of  the  gaol  in  that  borough,  at  a 
salary  of  1202.  a  year,  and  made  an  order  ob 
the  treasurer  of  the  borough  to  pay  hin  his 
salary.  The  town  eouneil'  ref^Med  to  eoaflrm 
this  order,  on  the  ground  that  they  con- 
sidered the  salary  excessive.  On  a  rule  for  a 
mandamus  commanding  them  to  oonflim  the 
order: 

Held :  that  the  duty  of  the  oounoil,  under 
Stat  7  W.  4  A  1  Vict  c  78,  s.  88,  was  not 
merely  ministerial,  to  confirm  such  orders  as 
were  made  by  the  justices ;  but  that  they  had 
a  discretion,  to  approve  or  disapprove  of  the 
order  sent  to  them :  and  the  rule  for  a  man- 
damus was  discharged.  Regina  v.  York, 
Mayor,  Acy  688 

GENERAL  ISSUE. 

L  In  replevin,  619.    OovaTABi.B,  L 

IL  Defenee  open  to  eonstable  uader,  619.  Cob- 
stab  lb,  L 

IIL  Effect  of  under  new  mica.  App.  Ixzix.  6, 
7,10,11,16,16,19,20. 

IV.  By  statute:  what  must  be  stated  in  mar- 
gin.   App.  buczii.  21. 

GRANT. 
L  From  the  Crown. 

Condition  subsequent,  810.    Cbabtbb,  I.  1. 
IL  Construction  of,  810,  838.    Chabtbb,  L  1. 

GRIEVANCE. 
To  constitute  a  right  of  appeal,  711.   Poob,  VIL 

GOOD  BEHAVIOUR. 
Sureties  for,  471.    Acriov,  IV. 

GOODS. 
Property,  in  indictments,  653.    Ihdiotmbbt,  IL 

GUARDIAIT. 
Special  admission  of.    Aj^  iiL  6. 


908         HABERE  FACIAS. 


INDOBSEBfENT. 


HABBRB  FAOIA& 
Fonni.    App.  liiL  2S»  34. 

HANDWRITING.  • 

Of  deeeMed  ftttoiting  witnesi  (o  lost  d«ed,  642. 
Eyidbvcs,  IV. 

HEALTH. 
Pablio.    Public  Hbaltb. 

mGHWAT. 

L  Tnrapike  rowL 
Mortgagee's  remediei :  ejeefcment :  prioridei. 
^Jeetment,  hj  a  mortgagee  of  turnpike 
tolla,  Ae.,  brought  under  stat.  3  G.  4,  o.  126» 
I.  49,  to  reeorer  possession  of  the  toUgates, 
Ac.  After  the  oommencement  of  the  eject- 
tnenty  another  ^eetment  on  the  demise  (laid 
•aiiier  than  Uiat  in  the  first  action)  of  another 
mortgagee  was  eommenoed.  Judgment  went 
bj  default  in  the  second  ejectment;  and 
before  the  trial  the  sheriff  gave  the  lessor 
of  the  plaintiff  in  the  second  ^ectment  pos< 
session  under  a  writ  of  habere  facias  pos- 
sessionem. Held,  that  the  lessor  of  the  plain- 
tiff, who  had  eommenoed  his  ejectment  first, 
was  entitled  to  the  rerdict  Qmere,  Whether 
he  would  be  entitled  to  issue  a  writ  to  obtain 
possession.    Doe  dem,  ^iKf  t.  i?oiM,  419 

XL  Locality. 

Conclusive  evidence  of,  501.     Cohtictioh, 
1.1. 

m.  Liability  to  repair :  evidence. 
Estoppel  by  previous  eonvietion  not  reversed, 
though  not  followed  by  execution,  601. 
GONVIOTIOH,  I.  1. 

HUSBAND. 
Baron  ahd  Fun. 

ILLEGALITY. 

L  Restraint  of  trade,  391.    Trade,  I.  1. 

II.  By  reason  of  non-subscription  of  capital, 
372.    CoMPAKT,  VI.  6. 

IMMATERIALITY. 

Demurrer  to  immaterial  traverse,  397  n.    Db- 
MURRER,  I. 

IMPARLANCE. 
App.  Izxxtii.  31. 

IMPLICATION. 

I.  Exclusion  of,  by  insertion  of  express  provi- 
sion, 310.    Charter,  I.  1. 

II.  Necessary,  801.     Bills,  L 
IIL  In  pleading.     Plbaduto,  I. 


IMP088IBILITT. 
L  How  far  an  answer  to  a  maiMJamnf^  ij^ 

363,  774.    CoMPAirr,  VL 
IL  When  an  excuse,  372.    Cokpaht,  VL  fi. 

IMPRISONMBNI.  - 

I.  For  what  cause. 

1.  For  not  appearing  on  summons^  489.   Ap- 

PRARAXCB,  I. 

2.  For  defirali  of  sureties  471.    Acnmt,  IV. 

n.  Action  for. 
Against  justices :  notice :  redtals  in  wuna^ 
471.    AcnoK,  IV. 

IMPROVEMENT  ACT. 
Rateable  property,  121.    Poor,  L  1. 

INCUMBENT. 
Dilapidations,  38.    Dilapidatiors. 

INDECENCY. 
Indecent  prints,  436.    IxDicTifxifT,  L  1. 

INDEMNITY. 
Stamp,  164.    Mortoaob,  L 

INDICTMENT. 
X  Indictable  offence,  generally. 

1.  Commencement  of  a  misdemeanour. 

It  is  ft  misdemeanour  to  proeure  indeoeat 
prints  with  intent  to  publish  them. 

But  to  preserve  and  keep  them  in  possesaion 
with  svch  intent  is  not  a  misdemeanoor. 
Dugdale  r.  The  Qmten,  435 

2.  Intent  without  act  done  not  indidalkley 
436.    Ante^l. 

II.  Statement  of  property  in  goods. 
When  necessary. 

An  indictment  for  obtaining  goods  by  ftlae 
pretences  is  bad  on  error  if  it  does  not  stats 
to  whom  the  goods  belonged.  The  defect 
is  not  cured  by  stat.  14  A  16  Viet.  e.  10«. 
Sill  V.  The  Queen,  663. 

IIL  Defects  cured  by  statute. 

1.  Not  omission  of  allegation  of  property, 
663.    Ante,  n. 

2.  What  allegations  are  not  merely  formal, 
663.    Ante,  IL 

rV.  In  particular  instances. 
For  procuring  indecent  prints  with  iaten^ 
Ac,  436.    Ante,  I.  1. 

V.  Costs. 
After  removal  by  certiorari,  697.     Caano- 
RARI,  IL  1. 

INDORSEMENT. 

I.  What  is  and  what  is  not  amendable,  Wl 
Ahbhdrert,  I.  1. 


INDORSEMENT. 


INSUBANOB. 
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IL  On  writ  of  0iimmmi%  7S8.    PabhouIiAbs, 

1.1. 
IIL  On  write  of  azeontion.    App.  ziy.  78,  76. 

INFANT. 

Bpaeinl  admiMioii  of  pn>oh«in  amj  or  gnardian. 
App.  uL  5. 

INFERIOR  COURT. 

I.  Forms  of  write  of  ezeoution.    App.  zzzriL 
6—8 ;  zliv.  12—14 ;  li.  20-22. 

n.  RemoTal  of  oaoMi  from.    App.  zzL  115— 
117. 

INFORMATION. 
Criminal    Dbvaitatiov. 

INJURY. 
L  WrongfU  act  when  not  limply  inopomtiTe, 

111.      COKPAHT,  IV.  1. 

XL  See  alio  Dajcaok. 

INN. 
Offanees  against  tenor  of  Ueente,  286.    Ga vs. 

INQUIRY. 
Kotiee,  oontinaanoe,  and  eonntermaad.    App. 
U.  34—37,  z.  40. 

IN8PKCTI0N. 
L  Of  docnmente ;  common  law  powers. 

1.  Interest  of  applicant  shown  by  tacit  ad- 
missions before  Judge,  279.     BYinBHCZ,  L 

2.  By  copyholder.    App.  iz.  81. 
IL  Motion  to  set  aside  order. 

What  the  affidarite  must  disclose,  279.    Eti- 
nufCB,  L 

INSURANCE. 
L  Natore  of  contract. 

1.  Dirisibility  of  contract  to  indemnify  from 

contract  to  retam  part  of  premium. 

Assumpsit  to  recover  a  partial  loss  on  a 
raluod  policy  of  insnnknce  on  goods  on  a 
Toyage  to  a  market;  premium,  60s.  per  cent, 
to  return  23«.  9d,  if  landed  in  the  United 
Kingdom : 

Plea  1 :  Set-off  for  premiums.'  Demurrer. 

Held,  a  bad  plea,  as  the  action  was  for  un- 
liquidated damages. 

Plea  2:  Bankruptoy  of  plaintitr  before 
action.  Replication :  A  transfer  of  the  goods, 
and  an  assignment  of  the  contract  of  insurance 
to  F.,  before  the  bankruptoy,  with  an  aver- 
ment that  plaintiff  sued  as  trustee  fbr  F.  Re- 
Joinder  :  That  the  goods  were  landed  in  the 
United  Kingdom ;  and  that  the  right  to  have 
a  return  of  premium  was  not  transferred  from 
plaintiff  before  bankruptoy.    Demurrer. 


Held:  That  the  rejoinder  was  bad;  as, 
though  the  right  to  recover  back  the  premium 
passed  to  the  assignees,  it  was  severable  fVom 
the  right  to  recover  on  the  contract  of  in- 
demnity ;  and  therefore  defendant  could  not 
insist  that  the  assignees,  having  an  interest 
in  part  of  the  contract^  had  the  interest  in 
the  whole.  CatUlli  v.  Boddington,  66.  See 
8.  0.  in  error,  poti,  2. 

2.  DiviiibiUty  of  the  eontnots. 

Ajsnmpsit  to  recover  a  partial  less  on  a 
valued  policy  of  insurance  on  goods  on  a 
voyage  to  a  market;  premium  60  per  cent, 
to  return  23s.  9tf.  if  landed  in  the  United 
Kingdom. 

Plea  1 :  Set-off  for  premiums.  Demurrer. 
Held  by  the  Court  of  Szchequer  Chamber, 
affirming  the  judgment  of  the  Queen's  Bench, 
a  bad  plea. 

Plea  2 :  Bankruptoy  of  plaintiff  before  ac- 
tion. Replioation.  A  transfer  of  the  goods, 
and  an  assignment  of  the  contract  of  insu- 
rance, to  F.,  before  the  bankruptoy,  with  an 
averment  that  plaintiff  sued  as  trustee  for  F. 
Rejoinder:  that  the  risk  ended  in  the  United 
Kingdom  before  bankruptoy:  and  that  the 
right  to  have  a  retnm  of  premium  was  not 
transferred  flrom  plaintiff  before  bankruptcy. 
Demurrer. 

Held,  by  the  Court  of  Bzoheqnor  Chamber, 
affirming  the  Judgment  of  the  Court  of  Queen's 
Bench,  that»  the  causes  of  action  being  both 
vested  in  the  plaintiff  before  bankruptoy,  and 
being  such  that  distinct  actions  might  have 
been  brought  by  him  whilst  sui  Juris,  the 
plaintiff  was  entitled  to  sue  in  his  own  name 
as  trustee  for  that  cause  of  action  in  which 
he  had  no  beneficial  interest  at  the  time  of 
his  bankruptoy. 

Per  Jbrvis,  C.  J.,  Crzsswbll  and  Wn,- 
UAKS,  Js.,  PiRKi,  Platt,  and  Martih,  Bs.; 
dubitante  Pollock,  C.  B.,  it  would  have  been 
otherwise  had  the  plaintiff  then  had  any  bene- 
ficial interest,  however  small,  in  the  cause  of 
action  itself.    BoddingUm  v.  Cattelliy        879 

n.  Usual  memorandum  as  to  average. 
What  \a  a  stranding. 

A  cargo  of  barley  insured,  subject  to  the 
usual  memorandum,  sustained  an  average 
loss.  The  ship  sailed  from  Nantes  to  Dublin : 
by  stress  of  weather  she  was  driven  into 
the  bay  of  Palais  on  the  North  of  France, 
where  she  anchored.  The  wind  ineressing, 
the  anchor  dragged :  and,  for  the  preservation 
of  all  on  board,  the  captain  slipped  the  chains, 
.  got  the  ship  under  sail,  and  succeeded  in 
entering  Sanson,  which  is  a  tidal  harbour ; 
where,  by  reason  of  ita  being  then  low  water, 
the  ship  took  the  ground.  On  a  case  stating 
these  facto,  and  raising  the  question  whether 
the  ship  was  stranded :  Held :  that  she  was 
stranded  within  the  meaning  of  the  i 
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mSUBANCE. 


JUBY. 


nmduB,  M  the  had  not  taken  Che  gronnd  in 
the  ordiaaiy  eoone  of  nuuiagemeiit  ia  a 
tidal  harboar,  bat  ttwa  aa  anncaal  state  of 
thing!.     Corcoran  t.  Oum^,  466 

HL  Partial  loes  on  Tslned  polioy,  unliquidated 
damage!,  M.    Ante,  L  1. 

IV.  Defence!. 

1.  Set-oir  not  pleadable  to  action  on  eontraet 
to  indemnify,  66.    Ante,  L  1. 

2.  Interest  of  asaigneei  in  eontraet  to  retom 
part  of  pramiam  when  not  a  good  n()olnder, 
66.    Ante,  I.  1. 

INTENT. 

Withovt  oyert  act,  not  indictable,  436.    !■- 

DIOTMSHT,  I.  1. 

INTEREST. 
L  In  oontraot. 

Divi!ibilit7  of,  66.    Insubascb,  L  1. 
n.  Of  Judge,. 669.    Covbistomal  Cousr. 
in.  Rules  and  regulations. 
1.  Arorment  of  in  action  on  poliqr-    App. 

liu.  9. 
S.  On  damages.    App.  zt.  77. 
8.  In  error.    App.  IzzxiiL  26. 

IRRBeiTLARITT. 
L  What  is  a  mere  irregularity. 
Belireiy  of  particulars  varying  from  endorse- 
ment on  writ,  723.    Paeticdlabi,  L  1. 

n.  Waiver. 

By  pleading  orer,  728.    PAvnovLAM,  L  1. 
in.  Effect 

When  it  does  not  prevent  a  payment  from 
being  good,  860.    Exacnnox,  L  1. 

IV.  Application  to  set  aside  proceedings  for. 
App.  auiv.  186—187. 

I.  DivisibUity. 

In  criminal  eases,  668.    DaFAMAnow,  L  2. 

II.  OenoraL    GsvaBAL  Issva. 

UL  Forms  ot    Af  p.  xziz.  1,  xzziL  7. 

JtJDGB. 
L  Cknerally. 

1.  Principal  or  deputy,  669.     ComisrouAL 

COOBT. 

2.  Interest  of,  609.    Cohsibtobial  Couvt. 
II.  Questions  for. 

Whether  restraint  reasonable,  391.  Tbaob, 
1.1. 

UL  Motion  to  set  aside  Judge's  order. 
^Affidavits  must  show  what  materials  were 
before  the  Judge,  279.    Byidbiicb,  L 


IV.  Bvidenae  on  wUeh  he  ads  at  Chamben. 
Tacit  admissions,  279.    Eyinnca,  I. 

V.  Judge  of  same  Court 

Notice  of  affidavit  sworn  before.    App.  ziv. 
.    144. 

JUDGEnS  CLERKS. 
Order  as  to  fees,  26L 

JUDGE'S  ORDER. 

L  The  judgment  against  a  trader.    A^.  vii. 
28. 

IL  See  also  JunoB,  IIL  IV. 

JUDGMENT. 
I.  Action  on. 
Does  not  lie  on  judgment  of  County  CouiV 
806.    CouBTT  Court,  IIL 

n.  Erroneous :  an  estoppel  until  reversed,  56L 
CoETvicnoH,  L  1. 

IIL  FinaUty,  683.    Poob,  VIIL  L 

IV.  Right  to. 

Notwithstanding  enaetaent  pr»TSBti«g  sis- 
eution,  74.    Bobd,  L 

V.  Rules  and  regulatioas. 

1.  When  and  how  signed  and  aatsred  sT 
record.    App.  zii.  66—68. 

2.  Of  what  day  to  be  entered.    App.  IxxxiiL 
32. 

8.  Nunc  pro  tune.    App.  Ixxxiii.  82. 

4.  On   verdict  for   plaintiff;   fbnas.    Aru 

xxxL  6,  6,  xzzUL  11. 
6.  By  Judge's  order,  or  cognovits   AppbXzri. 

166—167,  Ixv.  6. 
6.  Execution  on.    App.  zxziv.  1,  2.  zzzii? 

6.  zl.9.   zUv.  12.  zlviii.  16,  16.  IL  26 

JUDGMENT  RECOVERED. 
Practice  on  pleading.    App.  iil.  10. 

JX7DICIAL  NOTICK 
Of  Judge  of  same  court    App.  zzr.  144. 

JURAT. 
L  Several  deponents.    App.  zziv.  139. 

IL  Interlineations  and  erasures.    Appu  xziv. 
140. 

JURISDICTION. 
L  Generally. 

1.  When  given  by  reference  to  provisioDi 
not  strictly  applicable,  647.    Bbbb. 

2.  Amendment  so  as  to  give,  383.    CoubtT 
CouBT,  L  6. 

IIL  Of  jusliees.    JusncB  or  tbb  Pbacb. 

JURY. 
Rules  and  regulations.    App.  z.  44 — 19. 
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JUS  TERTII. 
Clftim  on  tenant  hj  pnrty  MMrtins  title  pnra- 
monnty  630.    Couvrr  Coubt,  L  3. 

JUSTICE  OF  THE  PEACE. 
L  JnritdieUott. 

1.  When  gWen  by  wordi  of  reference  to  pro- 
Tisione  not  atrietly  eppUcable,  647.    Bbbs. 

2.  To  take  tnretiei  for  good  behnTiour  on 
oharge  of  libel,  471.    AcnoH,  IV. 

8.  To  eommit  for  defaalt  of  laretioa^  471. 
AcnoM,  IV. 

4.  The  piece  in  which,  or  the  piece  with 
reference  to  which  en  oiTenoe  is  committed : 
false  certiilcate  of  rating,  647.    Bbbb. 

n.  Proceedings  before. 

1.  Appearance  by  connsel  and  attorney : 
when  snlBcient*  489.    Appbabajicb,  L 

5.  Compelling  appearance  by  warrant  of  ap- 
prehension, 469.    Appbabjjiob,  L 

III.  Action  against 
1.  Notice  given  before  order  quashed,  471. 

AcnoB,  IV. 

S.  Trespass,  when  H  will  not  lie,  471.  Ac- 
now,  IV. 

t.  What  summons  not  such  that  non-appear- 
ance prevents  maintenance  of  action,  469. 
Appbababcb,  L 

IV.  BrideBce. 
Recitals  in  warrant  given  in  evidence  against 

him,  471.    AcnoH,  IV. 

V.  Clerk  to  justices. 
In  mnnicipal  boroughs :  his  incapacities,  516. 

Pbbaltt. 

JUSTIFICATION. 
Dbpamatiob.    Bail. 

LANDLORD  AND  TENANT. 
L  Determination  of  tenancy. 

1.  By  expiration  of  tiUe :  estoppel :  continued 
possession,  630.    Coobtt  Coubt,  L  3. 

2.  Apportionment,  630.    Couktt  Coobt,  L  S. 
IL  Computation  of  time. 

On  what  day  the  year  is  completed,  816. 
PooB,  IV.  2. 
IIL  Landlord's  remedies. 

1.  Debt  for  rent    Dbbt. 

2.  Action  for  use  and  occupation,  630.  Oovv- 

TT  COOBT,  L  3. 

3.  Action  in  County  Court :  title  in  question, 
630.     COUBTT  CouBT,  I.  8. 

rV.  Tenant's  defences. 
1.  Espiration  of  landlord's  title,  680.    CovB- 

TT  CODBT,  L  3. 


2.  Eviction  by  or  submission  to  title  para- 
mount, 680.     COUNTT  OOVBT,  I.  3. 

V.  Pleading. 

Period  for  which  rent  is  claimed,  415.   Timb, 
LI. 
VL  Evidence. 

1.  Secondary  evidence :   when  admissible : 
search,  98.    Poob,  IV.  1. 

2.  Inspection  of  lease  when  granted,  279. 

BVIDBBCB,  L 

3.  Declarations   by    deceased    tenant,    630. 

COCBTT  GODBT,  I.  8. 

4.  Estoppel,  630.    Coubtt  Coubt,  L  8. 

LANDS  GLAUSES  CONSOLIDATION  ACT. 
Arbitration  danses,  754.    Abbitbatiob,  L  2. 

LIBBU 


Dbpakatiox. 

LICENSE. 
To  sell  beer  and  spirits. 
Offences  against  the  tenor,  286.    Gaxb,  IL 

LIGHTER. 
Page  745.    SEiPpma,  L 

LIGHTINa  ACT. 
Property  rateable,  121.    Poob  L  1. 

LIMITATIONS. 
Of  actions. 
Amendment  of  cBdorsemeni  on  writ,  ia  order 
to  avoid,  602.    Abbbdmbbt,  L  L* 

LOSS. 
I.  Actual,  IIL    CoMPAvr,  IV.  1. 
IL  Lost  instrument 
Signature  of  deceased  attesting  witness,  642. 

EVIDBBCB,  IV. 

LUNATIC. 
Paaper,  688.    Poob,  VIIL  1. 

MAGISTRATE. 

JUITICB  OP  THB  PbAOB. 

MAINTENANCE. 
Of  pauper  lunatie,  583.    Poob,  VIIL  L 

MANDAMUS. 
L  When  it  lies; 
To  statutory  company  to  carry  out  statutory 
purpose,  178,  228,  774.      Cokpabt,  VL 
But  see  858,  874.    Cokpabt,  VL 

n.  What  it  ought  to  go  for. 

To  concur  in  appointment  of  arbitrator,  or  to 
obey  the  award,  694.    Abbitbation,  L  1. 
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m.  When  U  doM  not  lie. 
To  compel  railway  eompanj  to  eompUto  line, 
858.    CoKPANT,  VL3, 

IV.  Who  may  apply  for. 
Interested  landholder,  178,  228.    CoHrAmr, 
VL  1,  8. 

v.  In  particular  inetaaoee . 

1.  To  railway  company  to  complete  line,  178, 
228,372,868,674.    Compavt,  VL 

2.  To  make  branch  line,  263.  CoMPAirr,  VX 
4. 

3.  To  admit  to  eopyfaoldj,  829,  8341    Coft- 

HOLD. 

VL  Form  of  writ 
Implication  as  to  nUsing  money,  228.    Coy- 
PAST,  VL  8. 
VIL  Return. 

1.  Impouibtlity,  178.    Compaht,  VI.  1. 

2.  Failure  of  funds,  178.    Cokpakt,  VL  1. 

3.  Change  in  oircumitancee,  178.    Cohpakt, 
VLL 

4.  That  company  haa  taken  no  step  towards 
doing  the  work,  228.    Cokpaht,  VL  3. 

6.  Capital  not  lawfully  subscribed,  263.  Cok- 
paht, VL  4. 

6.  Whether  it  may  be  made  upon  a  copy, 
293.    PostyX. 

7.  Illegality  of  compliance,  372.    CoypAvr, 
VL6. 

8.  That  prosecutor  of  mandamus  to  admit 
copyholder  is  not  heir,  829.    Coptrold,  II. 

9.  Setting  out  custom  as  to  admittances  to 
copyholds,  836.     Copthold,  I.  1. 

10.  What  return  does  not  show  inability,  774. 
COMPAKT,  VI.  7. 

VHL  Pleas. 

1.  Bad,  if  such  as  would  not  support  a  pe- 
remptoiy  mandamus,  829.     Copthold,  II. 

2.  Each  of  several  pleas  to  a  return  is  to  be 
token  by  itself,  829.    Copthold,  IL 

IX.  Peremptoiy^mandamus. 

Though  compliance  has  become  impocrible, 
263.     CoMPAMT,  VI.  4. 

X.  Serriee. 

The  Court  will  not  set  aside  serriee  of  a 
copy  of  a  writ  of  mandamus  on  the  ground 
that  the  original  writ  was  not  senred,  nor 
ihown  to  the  party  on  whom  the  copy  was 
fcnred.  Regina  ▼.  Birmingham,  Ac,  Railway 
Oompang,  293 

MANUFACTURB. 
Article  of,  439.    Bisioir. 

MAPS. 
Allowance  In  taxation.    App.  IxxtL 


MARK. 
Afixing  to  patteni  pieeee,  439.    Dnrav. 


MARKBT. 
L  Tolls. 
Distinction  between  tolls  not  eomieeted  with 
the  use  of  the  soQ  and  stallage,  423.    Poor, 
L4. 

IL  Rateabflity. 
Of  market  house ;  what  enters  into  the  vafaM^ 
423.    PooB,L4. 

MARRIAeB. 

Void :  tnnsactions  under. 
Sale  of  supposed  wife's  goods  by  suppoaed 

husband  with  her  assent. 

A.,  a  widow,  married  B.,  whom  she  bellered 
to  be  a  single  man.  A.  was  not  the  personal 
representotiTe  of  her  deceased  husband ;  but 
she  was  possessed  of  furniture  which  had 
been  his  property,  and  which,  alter  her  mar- 
riage with  B.,  continued  in  the  house  in  which 
B.  and  A.  lived.  B.  sold  and  delivered  those 
goods  to  C,  with  A.'8  concurrence,  and  C. 
paid  B.  for  them.  After  this  it  was  dia- 
coYcred  that  B.  was  a  married  man,  and  that 
his  marriage  with  A.  was  void.  This  waa 
unknown  either  to  A.  or  C.  till  after  the  sale. 
A.  sued  C.  in  the  county  court  fer  the  valna 
of  the  goods. 

Held,  on  appeal,  that,  the  property  being, 
in  the  personid  representative  of  her  deceased 
husband,  A.  could  not  maintoin  an  action 
against  any  one  but  as  wrongdoer;  and  tha^ 
as  C.  had  taken  the  goods  with  A.'s  concur- 
rence, he  was  not  a  wrongdoer  as  against 
her. 

And  that,  even  on  the  supposition  that  the 
goods  belonged  to  her,  A.  had  constituted  B. 
her  agent  to  sell,  and  could  not  dispute  the 
sale  made  by  him  as  her  agent  to  an  Innocent 
party.     WtlUr  v.  Drakt/Qrd,    .  749 

MASTER  OF  THE  COURT. 
I.  Directions  to.    App.  Izv. — IxzvL 
IL  Vacation  Blaster.    App.  Ixv.  1. 
IIL  His  offlce. 

1.  Service  by  ilzing  in.    App.  xzvL  162, 166 
—167. 

2.  Time  of  being  open.    App.  xzviiL  173. 
rV.  Certificate  for  final  Judgment. 

Filing.    App.  zzviii.  17L 

V.  Appointments  by. 

1.  Are  peremptory.    App.  zzviii.  172. 

2.  What  attendanee  tnffieient.     App.  zzvi. 
164. 
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MASTER  AND  SERVANT. 
L  Contnot 

1.  By  Mirant  to  lenre  and  by  master  to  Day 
for  aerrioe,  99.    Contbact,  I. 

2.  To  use  beat  ende»roarfl,  and  in  eaae  of  dis- 
ability to  pay  a  snm,  99.    Coiitract,  L 

JL  Pleading. 
Reqaesty  performanee,  reasonmble  time,  99. 

COMTBACT,  I. 

MATBRIALITT. 
LOfissae|99.    Contbaot,  L 
IL  In  pleading.    PLBADiii«y  IL 

MAXIMS. 

L  EzpressamfaeiteetsaretaeitamySlO.  Chab- 

RB,L1. 

IL  Nemo  tenetnr  ad  impoeribUia,  Z11,  S80. 

COKPANT,  VL  «. 

III.  ImpotentiB  ezeosBt  legem,  178,  338,  353. 

COKPAHr,  VI. 

IV.  IgnorantiB    legis    exensBi   neminemi    I. 
Bail,  I. 

MEMORANDA. 

Page  391. 

METROPOLITAN  SEWERS. 
ArbitTBtion  dBOses,  694.    Abbitbatiow,  L  1. 

MINISTERLiL  ACT. 
page  588.    Oaoi*. 

MISDEMEANOUR. 

I.  IndiotBble,  wbat  is,  435.    Indictvbict,  I.  1. 

IL  List  of  reeognisanees  to  proseeate  writs  of 
error,  Reg.  Gen.  693. 

MISNOMER. 

I.  On  bnrgess  roll ;  rigbt  to  vote,  794.    Muni- 
cipal CoBPOBATlOir,  IIL  2. 

[X.  In  bailable  prooess  or  affldBvit    App.  zrii. 
82. 

MISREPRESENTATION. 

Reeoyery  of  money  obtBined  by,  795.    AaniT, 
IL 

MfTIOATION. 
By  Jostifying  libel,  658.    DsrAMATioir,  L  3. 

MODELS. 
AlAOwanee  in  tBXBtion.    App.  IxztL 

MONET  HAD  AND  RECEIVED. 
Action  for. 
By  agent  to  reeoTer  money  obtained  ihira  him 

by  fraud,  795.    Aoiirr,  IL 
VOL.  I. — 80 


MORTOAQE. 

L  WhBtis. 
Assignment  of  leasebold  to  indemnify  sure^. 
A  deed,  between  B.  and  R.,  reeited  thnt 
B.  ond  R.  bad  become  jointly  and  severally 
bound  to  W.  in  2000^,  by  bond  conditioned 
for  payment  by  them  of  1000^.  and  interest  on 
B  dBy  named,  and  that  R.  executed  the  bond 
at  the  request  of,  and  as  surety  for  B.,  on  B. 
agreeing  to  indemnify  R.  by  assignment  of 
the  estate  and  effects  of  B.,  and  on  B.  enter- 
ing into  eorenants  as  thereinnfUr  contBined : 
Bnd  the  indentniy  witnessed  that,  in  pursu- 
ance of  the  agreement  and  of  R.  hBTing  so 
Joined  as  surety,  and  of  ten  shillings,  B.,  by 
way  of  underlease,  demised  leasehold  prem- 
ises to  R.  The  deed  contained  a  declaration 
that  the  premises  were  underieased  for  the 
purpose  of  keeping  R.  indemnified  Arom  Ub- 
bility  and  loss  which  might  occur  to  him  from 
baring  so  become  surety ;  and  a  proviso  that, 
if  B.  should  pay  the  principal  sum  and  Inte- 
rest, and  keep  R.  indemnified,  those  present^ 
should  be  void :  nevertheless  that,  if  R.,  as 
surety,  should  bcBr  any  loss  or  pay  any  mo- 
ney, R.  might  levy  and  raise  such  money, 
loss,  Ac,  as  he  should  pay,  sustBin,  Ae.,  with 
Interest,  by  rent  from  the  premises,  or  mort- 
gBge,  or  sale.  R.  covenanted,  in  ease  the 
moneys  due  on  the  bond  should  be  pBid  by 
B.  without  calling  on  R.,  that  R.,  on  the  bond 
being  delivered  to  him  to  be  oancelled,  would 
le-assign  the  premises.  B.  covenanted  to  in- 
demnify R,  against  the  bond. 

Held,  that  this  deed  required  a  mortgage 
stamp,  under  stBt.  55  G.  8,  o.  184,  Schedule, 
part  L,  tit.  Mortgage,  Lord  Camming  ▼.  Jla- 
ptr,  164 

IL  Stamp. 
Ad  valorem ;  when  required,  164.    Ante,  L 

IIL  Of  turnpike  tolls,  419.    Highway,  L 

MOTION. 
L  To  set  aside  Judge's  order.    Junai. 
IL  List  of  postponed  motions. 

MUNICIPAL  OORPORATION. 
L  Burgess  list 
Objection  to  rstention  of  bbbm:  form  of 

notice. 

A  burgess  objected  to  the  nnme  of  J.  B.  of 
A.  being  retained  on  the  burgess  list  for  the 
borough  of  H.  He  had  given  notice  of  the 
objection  to  the  town  clerk  in  the  precise  form 
given  in  No.  8,  Schedule  (D.)  to  stat  5  A  6 
W.  4,  c.  76.  The  notice  delivered  to  the  per- 
son objected  to  was  **  To  Mr.  J.  B.  I  hereby 
give  you  notice  that  I  object  to  your  name 
being  retBined,"  Ac.  The  mayor  and  as- 
iesson  lefttsed  to  hear  the  objection,  on  the 
B.  A  B. 


lOM  MUNICIPAL  CORPORATION. 


NONJOINDER. 


groand  that  this  Utter  notiee  wm  insnfflcient 
Held,  thftt  the  notice  wu  to  the  like  effect 
with  the  fQim  No.  3,  Schedule  (D.)»  ud  that 
the  ohjeetion  oaght  to  have  been  heard. 
Reginn  v.  Barwick,  Mny^r,  4te^  617 

II.  BurifCM  roll. 
MieDomer,  704.    Poit,  IIL  2. 

IIL  EleetioB  of  eovneiUori. 
1.  Voting  paper:  deaoriptioii  of  qaaliilcation. 
At  a  mvnieipal  eleetfioa,  a  TOting  ticket 
ligned  <<W.  J.  of  K.  Btreer  was  rejected,  on 
the  ground  that  tho  qaaliiloation  of  W.  J.  on 
the  horgcM  roll  was  deeqibad  aa  <'  Hooae  in 
M.  Streat."  It  was  ihowm  by  aftdavito  that 
K.  BtTMt  and  M.  Street  intarMot;  that  the 
haoae  in  qaeatioo  was  the  eomar  honee ;  that 
it  waa  oae  hoaee,  with  a  ttreei  door  ia  each 
ttvaat>  ooMiataag  of  whal  had  formerly  been 
two  diatinet  houfai,  oae  in  aaeh  ttreet^  and 
aae  of  thea  being  the  hooae  in  M.  Street 
Held:  that  the  deeeription  was  ineh  as  to  be 
aoBiBumly  nndantood  within  the  meaning  of 
itat.  6  A  6  W.  4,  e.  76,  a.  143,  and  that  the 
Yote  waa  improperlj  nijected.  Btgina  t. 
Orwgwry,  600 

5.  Right  to  Tola  notwithalanding  miMMmar. 
Joseph  C,  a  person  entitled  to  Toto  at 

municipal  elections,  was,  by  mistake,  entered 
on  the  bnrgess  roll  aa  James  0.  He  voted 
by  the  name  of  James  C.  On  motion  for 
quo  warranto,  the  vote  waa  objected  to,  in 
the  rule,  on  the  gfomid  that  C.  waa  not  enti- 
tled to  vote,  and  had  fraudulently  personated 
a  person  entitled  to  vote. 

Held,  that  neither  objection  waa  sustained. 

And  •embU  that,  if  the  otjection  in  the  rule 
had  been  that  C.  bad  Toted  by  a  wrong  name, 
and  was  not  righUy  entered  in  the  burgess 
roll,  this  objection  could  not  have  been  sus- 
tained, but  that  the  misnomer  would  have 
been  cured  under  sect  143  of  stat  6  A  6  W. 
4,  c.  76.     Regina  v.  Tkwaiitt  704 

8.  Personation :  what  is  not»  704.    Ante,  3. 
4b  Bribeiy,  in  R^ma  v.  Tkmait—,  705,  n. 

6.  Voting  paper:  aignatare,  704.    Ante,  2. 
rV.  Powera:  generally. 

To  take  aecurltiea,  306^  MS.    Sunarr,  H.  1. 

V.  Town  council. 

Powers  as  ta  borough  gaol%  668»    0AO&. 
VL  Treasurer. 

Election    of,    and   duration   of  offloe,  303. 
SUBETT,  IL  1. 

VIL  Clerk  to  jnaticea. 
Employment  of  In  proseontiona,  616.    Pk- 

KALTT. 

VIIL  Penaltiea. 
Under  atat  6  A  6  W.  4»  o.  76,  u  103,  616. 
Pbnaltt. 


IX.  OaoL 

Discretion  of  eonneil  to  approve  or  diaapprovi 
of  ordeia  of  jnaticea,  68ft.    Gaol. 

X.  trough  conatable.    Cohstabls. 

MURDER. 

L  Admitting  to  baU,  1.    Bail*  L 
U.  DueUing,  1.    Bail,  I. 

MUTUALITT. 
Of  eatoppela,  373.    Compabt,  VL  6. 

NABIB. 

Mianomer  on  hnrgeaa  Ust^  704.     Mmncvaft 
COBPOBAnOH,  IIL  3. 

NXGLBCT. 
L  In  particular  inatanoat. 

To  regiatar  transfen^  111.    Oohpabt,  IV.  L 
n.  Pleading. 

What  implied  In  the  woid  <«na|^ao^*  IIL 

GOKPAKY,  IV.  I. 

NEW  TRIAL. 
L  Generally. 
L  Not  where  iaaue  muat  atill  be  fovnd  tiM 

aame  way,  568.    Dbpav atiob,  L  3. 
3.  Notwithatanding  hltl  of  ezceptiona :    on 
ground  of  exoaaaive  damage^  360.    Kxa- 
conoH,  L  1. 

IL  In  criminal  oaaea. 
Intimaaon  within  the  first  fiwr  days  of  tafmi» 
368.    Dbfahatiov,  L  1. 

IIL  By  direction  of  Oanrt  of  aner.     App. 
1XZZIL34. 

IV.  Rules  and  lagnlattana. 
App.  ziL  60—64. 

NIL  DEBET. 

App.  Izzz.  11. 

NISI  PRIU8. 
L  OiBcers. 

Order  as  to  fees,  361. 
IL  Record. 

Form  of  record.    App.  zzlz.  3. 

NON  Assuicpsrr. 

Plea  of.    App.  Izziz.  6,  7. 

NON  EST  PACTUM. 
Plea  of.    App.  Izzz.  10, 

NONJOINDER. 
Of  person  as  plaintiff. 
Pracdoe  on  amendment,  App.  IIL  f. 


NOT  GUILTY. 


PARTITION. 
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NOT  0UILTT. 
Plea  of.  App.  Izxzi.  16, 19,  30,  21. 

NOTICB. 
L  OfMtioD,  471.    Acnoir,  IV. 
It  Of  diahonouv  801.    Bills,  L 

III.  OfcbargeabUity,  ni.    Poob,  YH. 

IV.  or  dbjeotion,  617.    Muvioipal  Cospoba- 
nox,  L 

V.  Of  trial  or  inquiry.    App.'  iz.  34-37, 40, 41. 
VL  General  mlei. 

1.  When  to  be  in  writing.    App.  zztL  161. 
S.  Sendee  ot    App.  zztL  163—167. 

NURTURE. 
Age  of,  466.    Poob,  IIL 

OBJECTION. 

Notlee  of:  form,  617.  Muzioipal  CoBPOBAnoir, 
I. 

OFFENCE. 
IndietaUe,  what  is,  436.    IxniOTMBirr,  L  1. 

OFFICE. 
L  Change  in  tennre,  S95.    SuBtfrr,  IL  1. 
IL  Maiter'f.    Maitzb,  IIL 

OFFICER. 
L  Generally. 

1.  Election  of,  and  duration  of  offlee,  S96. 
SURSTT,  II.  1. 

2.  What  not  sueb  a  ehaage  In  offlee  as  to  dis- 
eharge  saretlee,  296.    Subbtt,  IL  1. 

n.  Of  the  Court 
Order  as  to  fees,  261.    ^ 

ONUa 
Of  showing  decision  below  to  have  been  wrong, 
98.    PooB,  IV.  1. 

OPTION. 
As  to  alternatives,  99.    Coztract,  L 

ORGANIST. 
Remedy  for  salary,  81.    Acnoz,  IL  1. 

ORDER. 

1  Quashing  before  action,  471.    Aonoz,  IV. 

II.  For  maintenanoe  of  paapor  Innatio,  683. 
PooB,  VIIL  1. 

IIL  Judge's.    JuMB. 

IV.  Rules  as  to.    App.  zzrL  166—169, 162— 
167. 

V.  EzeeuUon  on  rules  or  orders.    Ruia. 
VL  General. 

As  to  fees  of  certain  offl«ers»  261. 


OUTLAWRY. 
Proceedings  for  purposes  of.    App.  zt.  74. 

OVERT  ACT. 
When  essential,  436.    iHDiCTjiBirr,  L  1. 

PARTICULARITT. 
In  attorney's  bill,  26.    Attobmbt,  L  1. 

PARTICULARS  OF  DEMAND. 
L  Delivmy  of. 

•  1.  DeliTcry  with  deelaratioB  after  andorse- 
ment  on  si 


Quart,  whethar,  where  the  writ  of  summons 
in  an  action  is  endorsed  with  particulars 
under  sect.  26  of  the  Common  Law  Procedure 
Act,  1862  (16  A  16  Viet  c.  76),  the  plaintUT, 
without  leave  of  a  Judge,  may  deliTcr  ftesh 
particalan  with  tha  di  #laimtioo,  aad  proceed 
thereon. 

At  any  rate,  sndi  a  proeeediBg  is  bo  more 
than  an  irregularity  which  is  cured  by  the 
defeudaat  pleading  orar.    Fromtmt  t.  JMajf, 
723. 
2.  What  a  mere  irragularity,  723.    Ante,  1. 

IL  Rules  and  regnlationB.    App.  V.  19 — 21. 
IzzL  13. 

III.  Of    claim:    amendment^   383.      Couzrr 
COUBT,  L  6. 

PARTITION. 
L  Price  to  be  paid  for  equality  of  partitioa.. 
1.  Recoverable  though  not  ezpressed  in  con* 

veyance. 

Debt  on  bond.  Plea:  that  it  was  given  ia 
secure  the  payment  of  660^.  and  interest 
agreed,  after  the  passing  of  stat  66  G.  3,  c. 
184,  to  be  paid  for  oqnafity  of  partition  of 
certain  lands  in  which  plaintiff  and  defend, 
aat  were  interested ;  and  that  on  the  princi- 
pal deed,  by  which  plaintiff  conveyed  to  de^ 
fendant  her  interest  in  the  estate  taken  in 
severalty  by  defendant,  no  mention  was  made 
of  this  sum.    On  demurrer: 

Held :  That  stat  48  G.  3,  c  149,  s.  24  (in- 
•orporated  hy  stat  66  0.  8,  c  184,  s.  8),  ap- 
plied only  to  sales  properly  so  called;  and 
that  an  ezchaage  upon  which  money  was 
paid  for  equality  of  partition  was  not  a  sale. 
And,  therefore,  that  the  enactment  in  that 
section,  enabling  the  purchaser  to  recover 
from  the  seller  any  part  of  the  purchase- 
money  not  ezpressed  ia  the  deed  of  sale,  was 
inapplicable. 

Held,  also,  that  though  the  deed  ought  to 
have  been  stamped  with  an  ad  valorem  stomp 
as  an  ezchange,  the  improper  stomping  of  the 
conveyance  was  no  bar  to  an  action  on  the 
bond  given  to  secure  the  price.  Sennilur  v. 
Btnntkm-,  M 
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PARTITION. 


PLEA. 


3.  Money  giTen  for  eqiulitj  of  exehange,  54. 

Ante,  1. 
S.  Wherein  It  dilTerB  from  «  gale,  54.    Anto, 

1. 
XL  Stamp. 
Price  reeorerable  though  oonr^yaooe  infaffl- 

eiently  stamped,  64.    Ante^  1. 1. 

PARTY. 
Bttoppel  of,  674.    Duo,  L 

PATENT. 
L  Bpeeifloadon. 

Otject  not  aneqniToeally  shown. 

A  speeification  in  a  patent,  for  a  partlen- 
lar  oonstniction  of  windlasses,  stated  that  the 
ol^eet  was  <<to  bold,  withoat  slipping,  a  chain 
cable  of  any  siie."  Before  the  date  of  the 
patent,  eonstmetions  were  known  by  which  a 
windlass  might  be  made  to  hold  a  single  ch^n 
cable  of  any  assigned  site. 

Held:  that  the  speoifleation  did  not  nn- 
eqniToeally  show  that  the  object  was  to  eon- 
■tmot  a  single  windlass  which  might  hold 
different  chain  cables,  whatever  their  sise; 
and  that  snob  a  windlass  was  therefore  not 
protected  by  the  patent    HatHngt  ▼.  Broma, 

450 
n.  Conditions. 
Repeal  of  patent,  for  breach  of  eondition 

subsequent,  310.    Ghabtbb,  I.  L 

PATTERN. 
Publication  of  unmarked  patterns,  439.  Disieir. 

PAUPER. 
I.  POOB. 

IL  Party  suing  in  forma  pauperis.    App.  zxiL 
121,  122,  Ixxxiii.  28. 

PAYMENT. 
I.  To  whom  and  bow. 
Under  execution,  to  bailiff's  manager,  360. 
ExBcunov,  1. 1. 

XL  Plea  of. 

1.  Not  necessary  as  to  rent  doe  before  the 
period  described  in  the  declaratUm,  416. 
Tnrx,  L  1. 

2.  Rules  as  to.    Appw  IxxxL  IS,  14. 

PAYMENT  INTO  COURT. 
Practice  as  to.    App.  iv.  11, 12, 18.    ' 

PEACE. 
L  Preservation  of. 
L  Libel  likely  to  produce  breach  of,  471. 

Action,  IV. 
2.  Sureties  of,  jurisdiction  to  take,  471.    Ac- 
noH.  IV. 

IL  Justice  of.    JnsTioB  or  thb  Pbaob. 


PBNAl  ACTION. 
Comoonnding  ol    App.  zxii.  118 — 120. 

PENALTY. 
Penal  clanse  not  extended  by  inserting  weeds. 
A  clerk  to  the  justices  of  a  borough,  wko 
is  employed  in  the  prosecution  of  a  person 
committed  by  such  justices,  is  not  liable  to 
the  penalty  of  1001.  under  stat  5  A  6  W.  4, 
0.76,  s.  102.     Cbe  V.  La%orance,  616 

PERFORMANCE. 

L  Effect  of  part  performance  as  to  rendering 
oompletioB  obligatory,  858.'  CovpAinr,  VX  2. 

n.  Gheneral  averment  of,  99.    Comtbact,  L 

PERSONATION. 
Page  704.    Municipal  Cobpobatioh,  m.  2. 

PIEK 
Floating,  121, 150.    Poob,  L  1,  8. 

PLACE. 

L  As  entering  into  questions  on  the  jurisdietioo 
of  justices,  647.    Bbbb. 

IL  Local  description.    App.  Izxix.  4. 

PLANS. 
Allowance  in  taxation.    App.  Ixxvi. 

PLEA. 
L  Oenerally. 
Bad  in  part  when  bad  altogether. 
Justification  pleaded  to  indictment  for  libel 
disproved  as  to  part,  558.    Bxfamatiob, 
L2. 

IL  In  particular  instances. 

1.  Payment  of  simple  contract  debts  in  pre- 
ference to  claims  for  dilapidations,  38.  1>u 
lapidatiobs. 

2.  That  the  action  is  brought  to  recover  pur- 
chase-money not  expressed  in  the  convey- 
ance, 64.    Pabtition,  I.  1. 

3.  That  defendant  had  exercised  his  discre- 
tion, 81.    AonoB,  IL  1. 

4.  7o  action  against  surety,  change  in  the 
nature  of  the  duties  for  wliich  it  was  given, 

296.     SUBBTT,  IL  1. 

6.  That  the  contract  declared  on  is  in  restraint 
of  trade,  391.    Tbadb,  L  1. 

6.  JustiilcatioB  pleaded  to  information  for 
libel,  558.    Dbpabation,  L  2. 

7.  To  return  to  mandamus,  829.  Coftbous 
IL 

m.  Practice. 

1.  Waiver  of  plea.    App.  Ui.  8. 

2.  Pleadiftg  several  pleas  on  same 
App.  Ixxix.  2,  3. 


PLEA. 


POOR. 
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3.  Pleas  in  denial  in  aotioni  on  eontracti 
App.  Izziz.  0,  7,  10,  11. 

4.  Pleas  in  denial  in  aolions  for  torts.  App. 
Ixxxi.  16,  19—21. 

5.  What  must  be  specially  pleaded.  App. 
Izzx.  8,  12,  17.. 

6.  Pftytaient.    App.  Izzxi.  13, 14. 

7.  General  issue  by  statate.    App.  IzzziL  21. 

8.  Defences  arising  after  eommenoement  of 
^  aedon  or  last  pleading.    App.  Izxzii.  22, 

S3. 

PLEADDTO. 
I.  ImpHoation. 

1.  Of  readiness,  99.    Cohtraot,  L 

2.  Of  lapse  of  reasonable  time,  99.  Coiitbact, 
I.  111.    Company,  IV.  1. 

8.  That  company  should  raise  money  nnder 
act,  228.    CoMPANT,  VL  3. 

IL  Materiality. 

1.  Plea  not  inconsistMit  with  brMwh,  99. 
CoirrRACT,  I. 

2.  Demurrer  to  immaterial  traverse,  397. 
Dbmubiubb,  I. 

8.  TraVbrse  of  allegation  in  return  bad,  when 
it  would  not  support  peremptory  man- 
damus, 829.     COPTBOLD,  II. 

UL  Genepd  performance. 

What  it  comprises,  99.    Oontbact,  I. 
IV.  Readiness. 

When  implied,  99.    Coktbact,  L 
y.  Request 

When  not  necessary,  99.    CoHTBAer,  L 
YL  Time. 

Materiality  and  oonstmcttoB  of  allegation, 
416.    TiifB,Ll. 
YIL  Time  for  pleading. 

Where  it  has  not  expired  on  the  10th  August 
App.  UL  9. 

PLEADING  OVER. 

Irregularities  cured  by,  723.     Pabticulabs, 

LI. 

PLEADINGa 
L  Sereral  pleadings  on  same  ground.     App. 

Ixxix.  2,  3. 
IL  Scnrice  of.    App.  xzvi.  162—166. 

PLURIES  WRIT. 
AvBiroirBirr. 

POLICY. 
Pleading. 
Averment  of  interest    App.  Ixxz.  9. 

POOR. 
L  Property  rateable. 
1.  Floating  pier  as  accessory  to  land. 


SH 


By  Stat  10  G.  4,  c.  cxxix..  Trustees  were 
empowered,  "for  the  better  lighting  and 
watching  the  several  roads,  streets,  squares, 
lanes,  alleys,  courts,  yards,  and  other  public 
passages  and  places'*  under  their  jurisdiction 
within  a  district  (part  of  Lambeth  parish  in 
Surrey),  to  cause  the  roads,  Ac,  to  be  lighted 
and  watched  as  they  should  think  fit  And, 
"to  defray  the  expenses  of  watching,  light- 
ing, and  otherwise  improving  the  roads, 
streets,  lanes,  courts,  alleys  and  other  public 
passages  and  places,"  "and  for  removing  and 
preventing  nuisances,  annoyances,  and  en- 
croachments therein  and  incidental  thereto, 
and  for  other  the  purposes  of  this  Act,"  the 
Trustees  were  authorised  to  make  a  rate  upon 
all  persons  "who  do  or  shall  inhabit,  hold, 
use,  occupy,  possess,  or  eqjoy  any  messuage 
or  tenement,  land,  shop,  warehouse,  or  other 
building,  wharf,  yard,  storebpuse,  ground, 
cellar,  hereditaments,  or  premises  within  any 
part"  of  the  said  district  "under  the  jurisdic- 
tion of  the  said  Trusteeii,"  according  lo  the 
aannal  value. 

The  appellants,  an  unincorporated  Joint 
stock  eompany,  were  proprietors  of  steam- 
boats plying  on  the  Thames:  •nd,  for  em- 
barking and  disembarking  passengers,  oon- 
skrueted  a  pier  or  Unding  place  in  the  Thames, 
opposite  to  premises  abutting  on  the  Thames, 
wbieh  they  held  by  lease  of  S.,  and  which 
consisted  of  the  ground  floor  and  cellar,  being 
part  of  premises  called  The  Mill,  of  which 
laat*mentioned  premises  the  remainder  was 
occupied  by  S.  himself.  The  pier  or  landing 
place  eonsisted  of  barges,  moored  by  anchors 
in  the  bed  of  the  river,  and  connected  by 
wooden  bridges  with  each  other,  and  with  a 
platform  resting  on  an  abutment  whieh  was 
bolted  into  the  wall  of  the  premises  held  of 
8.  by  the  appellants.  Passengers  using  the 
pier  passed  through  the  appellants'  part  of 
the  premises,  which  were  used  also  for  a  pay 
ofice,  and  contained  other  rooms,  a  warehouse 
for  ropes,  Ac,  and  the  cellar. 

The  Trustees  rated  the  appellants  by  the 
words,  "tenement,  land,  landing  place,  and 
premises,  and  the  brow  or  brows,  barge  or 
barges,  dummy  or  dummies,  lying  upon,  fixed 
to,  or  connected  with  the  same  tenement,  land, 
landing  place,  or  premises,  and  the  easement 
or  easements,  anchorage  or  anchorages,  held, 
used,  or  enjoyed  therewith."  In  the  same 
rate  S.  was  rated  for  a  "  Mill  and  premises" 
"exclusive  of  the  steamboat  pier."  On  ap« 
peal  to  the  Sessions  (which  had  jurisdiction 
by  the  Act)  the  rate  was  confirmed ;  and  a 
case  was  stated  for  Ibis  Court,  reserying  the 
question  as  follows.  "If,  upon  the  facts 
stated,  the  Court  should  be  of  opinion  that 
no  rate  can  be  maintained,  the  judgment  of 
the  Court  of  Quarter  Sessions  to  be  reversed. 
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POOB. 


If  the  Coart  should  be  of  opinion  thmt  the  nia 
ean  be  nu.inUined,  irrespective  of  its  unount» 
the  Judgment  of  the  Court  oi  Quarter  Sessions 
to  be  affirmed." 

Held:  That  the  rate  was  good,  being  sub. 
itantialljr  made  on  the  land  occupied  by  the 
appellants,  and  the  other  items  mentioned 
being  merely  accessories,  showing  the  mode 
and  purpose  of  such  oooupation,  and  adding 
to  its  value. 

That  S.  was  not  rated  for  the  land  so  occu- 
pied by  the  appellants.    Btffiua  r,  Leitk, 

121 

X  ToOm,  bow  oonsidend  as  Mhaneiag  the 
▼alue  of  land. 

By  Stat  !•  G.  4»  eL  xerUL,  a  oompany  was 
aathoriied  to  nuuntain  a  feny  by  boats  be- 
fween  N.  and  S^  the  towns  on  opposite  sides 
of  the  Tyne  (which  is  there  a  navigable  tide 
river),  to  erect  feny  houses  and  offices  on  each 
aide  of  the  river  for  the  habitation  and  use 
of  the  ferrymen  managing  the  ferry,  and  the 
convenience  of  persons  using  it,  to  make  and 
lepair  causeways  at  the  landing  places,  and 
to  make  roads  from  the  ferry  on  each  side 
of  the  river,  and  porohase  lands  necessary 
for  the  purposes  of  the  act;  and  to  receive 
lolla  for  the  passing  to  and  over  the  ferry. 

The  Company  eonstmeted  landing  places 
in  two  townships,  on  opposite  sides  of  the 
river,  with  a  tolUhouae  and  gate  on  each ; 
their  boats  passed  from  one  to  the  other, 
aeroBs  the  river,  the  bed  of  whtek  was  not  in 
either  township :  the  toUa  were  ooUccted  en- 
tirely on  the  south  side.  No  tolls  eonld  have 
been  earned  for  the  transit  on  the  river  with- 
out  the  use  of  the  landing  plaeee  nor  for  moh 
nse  without  the  transit. 

The  Company  were  rated  to  the  poor  of  the 
township  on  the  north  side,  as  oceupiera  of  a 
"ferry,  landing,  and  tolls,"  in  a  sum  inelud- 
ing  half  the  net  value  of  the  tolls. 

Held :  that  the  tolls  could  not  be  rated, 
either  directly  as  being  oonneeted  with  real 
property  occupied  in  the  township  and  as  thus 
oeasing  to  be  incorporeal,  or  indirectly  by 
taking  them  into  account  as  profit  of  the 
lands. 

But  that  the  land  should  be  rated  on  an 
estimate  of  the  rent  which  might  be  obtain- 
able for  it  in  consideration  of  its  being  avail- 
able  for  the  purpose  of  earning  the  tolls. 
Also 

That  the  rateable  value  of  the  land  in  ques- 
tion could  not  be  ascertained  by  dividing  the 
profits  in  the  proportion  of  the  land  occupied 
in  the  two  townships  and  the  length  of  the 
transit  i^e^'iMi  v.  North  and  South  Shield* 
Ferry  Company,  140 

8.  Floating  dock,  when  not  aocessory. 
M.  occupied  a  shif  building  yard  on  the 


bank  of  a  tidal  navigable  river ;  on  the  river 
itself  was  a  ship  dock  belonging  to  M.,  which 
floated  at  high  water,  and  grounded  at  low 
water  upon  a  part  of  the  bed  of  the  river. 
Owners  of  land  on  the  bank,  who  used  tlie 
adjacent  bed  of  the  river,  paid  an  aeknowladg- 
ment  to  the  Conservators.  M.  used  the  float- 
ing dock  for  the  repair  of  ships;  and  his 
workosen  passed  to  it  by  a  pUnk  whioh  rested 
on  it  and  on  the  land  of  the  yard,  and  was 
fastened  by  a  staple  to  the  doek.  The  dock 
was  moored  to  the  bed  of  the  river  by  chains, 
and  was  also  attaehed  by  chains  to  the  yard. 
The  chains  were  capable  of  being  slackened, 
to  enable  the  dock  to  be  taken  into  deeper 
water,  which  continually  occurred ;  and  some- 
times the  harbour  master  removed  the  dook 
altogether.       v 

If.  was  rated  to  the  poor  for  his  "river 
frontage,  with  floating  doek  attached,"  at  an 
amount  which  was  the  aggregate  of  the  ae* 
parate  value  of  the  yard  and  the  dock.  The 
Sessions,  on  appeal,  held  that  the  floating 
dock  was  not  rateable,  but  that  the  value  of 
the  yard  was  enhanced  by  it  to  the  amount 
assessed ;  and  they  confirmed  the  rate. 

This  Court  reduced  the  rate  to  the  separate 
value  of  the  yard,  holding  that  the  floating 
dook  could  not  be  considered  aooessoiy  to  the 
yard.     Hegina  v.  Morrieon,  150 

4.  Market  tolls,  what  rateable  and  what  not 

rateable. 

Appellanto  were  rated  to  the  relief  of  the 
poor,  on  "  the  Market  House,  with  the  grounds 
belonging  thereto,  used  and  occupied  for  the 
tolls  of  the  markets  and  fairs."  It  was  ad- 
mitted  that  under  this  description  they  wer« 
in  fact  rated  not  only  for  the  Market  Houee» 
but  also  for  the  tolls  on  merchandise  sold  in 
the  market,  and  for  paymente  made  to  the 
lord  and  his  lessees  for  goods  not  sold  bnt 
exposed  for  sale  on  stalls  and  otherwise; 
which  paymente,  from  time  immemorial,  were 
charged  scoording  to  the  situation  of  the  stella 
and  other  circumstances,  according  to  tha 
discretion  of  the  lord  and  his  lessees;  and 
also  for  paymente  made  for  leave  to  use  tem- 
porary theatres,  and  shows.  None  of  the  stalls, 
Ac,  were  in  any  way  affixed  to  the  soil.  The 
lord  was  owner  of  the  soil  of  the  market 
The  tolls  were  from  time  immemorial  received 
in  the  Market  House.  The  appellante  were 
lessees  for  a  term  of  years  under  the  lord. 
On  a  case  stating  the  above  facte :  Held,  that 
the  tolls  on  goods  sold  were  not  the  subject 
of  a  rate,  and  that  the  fact  that  such  tolls 
were  paid  in  the  Market  House  made  no 
diflferenco :  but  that  the  other  paymente  were 
in  the  nature  of  compensation  for  the  use  of 
the  soil,  and  that  they  and  the  Market  House 
were  properly  rated.    Boherta  v.  Aylwhmqf 
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6.  Receipti  in  one  pariih,  landing  places, 

dte.,  in  two,  140.    Ante,  2. 
6.  Market  hoaie ;  not  for  non-rateable  tolls 

paid  there,  423.    Ante,  4. 
IL  Rate :  persons  rateable  or  rated.    Several 
ocoupiers:  what  is  not  a  doable  rating,  121. 
Ante,  L  L 

(H  BIrtli  seUlmnent 
Bastard,  after  the  age  of  sixteen. 

A  bastard,  bom  since  the  passing  of  stat  4 
*  5  W.  4,  e.  76,  attaining  the  age  of  sixteen 
without  haying  acquired  any  settlement  of 
its  own,  is  settled  la  the  place  of  its  birth, 
though  the  mother  is  settled  elsewhere,  and 
the  bastard,  till  sixteen,  had  and  followed  the 
mother's  setaemenL  Per  Lord  Campbsll,  C. 
J.,  CoLKBiDOB  and  Wiohtmait,  Js.  ;  dabitante 
CnovPTOir,  J.  Bodenham  (h^rtetrt  r.  iSit. 
Andr€tB^€  Ovenetrtf  406 

IV.  Settlement  by  renting  a  tenement 
1.  Seoondaiy  evidence  of  contents  of  written 
agreement 

On  the  trial  of  an  appeal,  the  Quarter  Ses- 
sions decided  that  there  was  not  sufficient 
proof  of  search  for  a  written  agreement  by 
P.,  to  let  a  tenement^  to  make  seeondary 
evidenoe  of  its  contents  ad  missible,and  rejected 
the  evidence,  subject  to  ft  case :  by  whieh  it 
appeared  that  the  document  was  traced  to  the 
custody  of  P.,  and  that  a  witness  deposed 
that  he  asked  P.  if  there  was  such  an  agree- 
ment; and  P.  answered,  "I  cannot  say  for  a 
certainty ;"  and  that  P.  then  sent  his  clerk 
and  witness  to  P.'s  office  to  search,  which 
they' did;  and  the  document  was  not  found. 
P.  was  not  called  as  a  witness. 

Held :  1.  that  the  decision  on  a  point  of 
this  kind  might  be  reviewed;  but  that  the 
onus  was  on  the  party  objecting  to  the  deci- 
sion :  2.  that  it  was  not  necessary  to  call  P. 
if  there  was  proof  of  the  search  having  been 
made  in  the  proper  place  of  deposit;  but  that 
it  did  not  appear  that  the  Court  below  was 
wrong  in  deciding  that  it  was  not  proved  that 
the  office  was  the  proper  place  of  deposit 
Hegina  v.  Saffron  HiU,  93 

2.  On  what  day  the  year  is  completed. 

A  building  was  let  at  30^  per  annum  to  C, 
by  a  written  agreement,  stating  that  0.  had 
taken  it  ''from  the  30th  day  of  September, 
1860;"  ''the  tenancy  is  for  one  year,  com- 
mencing on  the  30th  day  of  September, 
instant"  (1850).  C.  entered  at  noon  on  30th 
September,  1850,  and  quitted  at  4  in  the 
afternoon  of  29th  September,  1851. 

Held,  that  C.  gained  a  settlement  by  rent- 
ing and  occupying  a  tencini'iit  "for  the  term 
of  one  whole  ^  >ar  at  least,"  within  stat  1  W. 
4,  e.  18,  s.  1.  Hegina  v.  St.  Mary,  Wwnoichy 
816. 


v.  Removability :  five  years'  residence. 

What  absence  of  head  of  family  is  not  merely 
temporary. 

F.  was  resident  in  the  parish  of  S.  with  his 
wife  and  family,  in  a  house  rented  by  him- 
self. He  WAS  then  hired ;  and  the  terms  of 
his  hiring  required  him  to  dwell  In  the  parish 
of  C.  He  went  to  0.  and  slept  there  every 
night  whilst  his  hiring  continued,  whieh  was 
for  four  years  and  four  months  :  but  he  left 
his  wife  and  family  residing  in  the  house  in 
8.,  for  which  he  continued  to  pay  the  rent 
He  was  then  discharged  from  his  hiring,  and 
retamed  to  his  house  in  6.,  where  he  eon. 
tinned  to  reside  till  removed  to  a  third  parish 
by  an  order  made  within  five  years  of  his 
return  to  S.  His  wife  and  family  had  never 
quitted  the  house  in  S.  On  appeal  against 
the  order,  the  Sessions  decided  that  he  had 
resided  in  S.  for  five  years  next  preceding 
the  order,  but  subject  to  a  case,  in  which  the 
above  facts  were  stated:  and  the  Sessions 
found  that,  whilst  he  dwelt  at  0.,  he  intended 
to  return  to  S.  whenever  be  should  leave  his 
situation,  but  did  not  wuh  to  leave  it,  and 
did  not  do  so  willingly. 

Held :  That  the  question,  whether  on  thos^ 
facts  F.  resided  in  8.  whilst  dwelling  at  C, 
was  not  concluded  by  the  finding  of  the  Ses- 
sions ;  and  that  his  absence  at  C,  nnder  a 
hiring  which  made  it  his  doty  not  to  return 
to  S.,  though  he  intended  ultimately  to  return 
to  S.,  was  not  a  mere  temporary  absence 
consistent  with  residence  in  S.,  but  a  perma- 
nent residence  in  C. :  and,  consequently,  that 
stat  9  A  10  Vict  e.  06,  8.  1,  did  not  prevent 
his  removal  fk-om  S.    Rtgina  r.  StapUton, 

766 
Vt  Removal :  notice  of  ehargeability. 
Want  of,  when  not  a  ground  of  appeal,  711. 
Post  VIL 
VIL  Appeal :  right  of  appeal. 
Grievance:  notice  of  ehargeability. 

Under  stat  4  A  6  W.  4,  c.  76,  s.  79,  and  11 
A  12  Vict  c  31,  s.  9,  the  sessions  have  no 
jurisdiction  to  hear  an  appeal  against  an  order 
of  removal,  where  notice  of  ehargeability  has 
not  been  served  on  the  parish  to  whieh  the 
removal  is  ordered. 

Before  stat  4  A  6  W.  4,  c  76,  there  was 
no  right  of  appeal  (except  in  the  case  of 
suspended  orders)  till  actual  removaL  Regina 
V.  Recorder  of  Skrtmihury,  711 

VIII.  Appeal:  finality  of  decision. 
1.  On  appeal  against  order  for  maintenano4 
of  lunatic  pauper. 

On  appeal  against  an  order  of  maintenanee 
of  a  lunatic  pauper,  under  stat  8  A  9  Vict 
c.  126,  s.  62,  upon  an  a4)udicatioii^  of  settle- 
ment  under  sect  68 :  a  prior  order  of  sessions 
adjudicating  on  the  settlement,  upon  an  ap- 
peal,  between  the  same  parties,  against  aa 
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ordinaiy  order  of  Ttmoy^^l,  i»  oonolotire  m  to 
the  settlement  at  the  time  of  sach  prior  order : 
there  being  no  difference,  jlb  to  this  rule  of 
eridenee,  between  orders  of  mftintenance  of 
lunatics  on  B<yndication  of  the  settlement  and 
ordinary  orders  of  removal.  Hetton  ▼.  St, 
Bride';  683 

5.  As  to  admissibility  of  seoondaiy  eridenee, 
93.    Ante,  IV.  1. 

3.  Where  the  conclusion  of  law  on  the  facts 
found  is  wrong :  special  case,  76tf.  Ante, 
V. 

IX.  Lunatic  pauper:  appeal  against  order  of 
maintenance.  - 
Conclusiveness    of    decision,    M3.      Ante, 

vni.1. 

POSSESSION. 
t  Of  land. 

1.  Of  close  hired  for  a  cricket  ground,  783. 
Oriokbt,  L  1. 

2.  Replication  that  plaintiiT  and  defendant 
were  Jointly  possessed,  782.   Cricket,  1. 1. 

IL  Of  goods. 

To  maintain  troTcr,  674.    Dbbv,  L 
UL  In  criminal  law. 

With  criminal  intent:  when  not  Indictable, 
435.    iKDiCTKBirr,  L  1. 

POSTBA. 

On  verdict  for  plaintiff;  forms.    App.  zxz.  3, 
4. 

POWER. 

L  Generally. 

1.  When  not  obligatory,  858.  Compaitt, 
VI.  2. 

2.  Compulsory  :  effect  of  its  being  merely 
temporary,  228.    Compaity,  VL  3. 

8.  Compulsory :  expiration  of,  178,  268. 
COKPAMT,  VL  1,  3. 

4.  CnmulatiTe,  310,  340, 861.    Chartbr,  1. 1. 

6.  Express  and  implied,  310.    Chabtbb,  L  1. 

XL  In  wills. 

Admittance  to  copyhold,  subject  to  execution 
of  powers  in  a  will,  836.    Coptbold,  L  1. 

PRACTICE. 
See  AcnoB.     Appidatft.     Avehdkbkt.     Ap- 

PBARAXOB.  AtTORBBY,  BaIL.  CBRTIORARI. 
CONTINUABCB.  C08T8.  CRIMINAL  ImPOR- 
MATION.      DbMURRBR.       EjRCTMENT.      ErROR. 

ExBcuTiox.  Form.  General  Issue.  In- 
spection. Interest.  Irregularity.  Issue. 
Judge.  Judgment.  Mandamus.  Master. 
New  Trial.  Nisi  Prius.  Notice.  Order. 
Particulars.  Plea.  Pleadings.  Re- 
ouljb  Gbnerales.  Rule.  Scire  Facias. 
Service.  SHRRirr.  Time.  Trial.  Va- 
cation.   Writ. 


PREFERENCE. 
Enactment  prohibiting,  74.    Bobd,  L 

PREMIUBL 
Page  06.    iBBirBABCB,  L  1. 

PREROGATIVE. 
RevocatioB  of  charters,  310.    Ckartbb,  L  L 

PRICE. 

Expression  of  In  eonveyanoe,  64.    PAMnn«Bt 
LI. 

PRINCIPAL  AND  AGENT. 

AaBBT. 

PRINCIPAL  AND  SURETY. 

SVBBTT. 

PRINT. 
Indecent,  436.    Ibdicthbbt,  L  1. 

PRIORITY. 

Amongst  plaintiffs  in  different  actions  of  ^eei- 
ment,  411^.    Hiqbway,  I. 


PRISON. 


Impbibobubbt. 


PRISONER. 
Rules  and  regulations.    App.  xxU.  128 — ^129. 

PROCEEDING. 

Service  o£    App.  xxvL  162—167. 

PROCEDURE. 

Common  Law  Procedure  Act,  723.    Pavhcv- 
LABI,  L  1. 

PROCESS. 
Continuance  of,  602.    Akbbdvbmt,  L  L 

PROCHEIN  AMY. 
Special  admission  of.    App.  iiL  6. 

PROHIBITION. 
I.  Generally. 

1.  On  ground  of  interest,  609.    Covsibtosiai* 
Court. 

2.  Subjeet  to  inferior  Court's  power  to  amend, 
383.    CouHTT  Codbt,  L  6. 

n.  To  county  court,  273, 383.    Covbtt  Coubt, 
L  2,  6. 

PROMOTIONS. 
Page  291. 

PROPERTY. 
Page  663.    Ibdictmxbt,  IL  . 


PROSECUTION 


RELATION. 
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PROSECUTION. 
Attorney  for,  616.    Penalty. 

PROSECUTOR. 

I.  Magistrate  when  not  to  be  lo  oonaidered, 
597.    Certiorari,  II.  I. 

XL  Subscription  to  pay  casts.    Begina  t.  Cook, 
599  n. 

PUBLIC  HEALTH. 
Local  board. 
Remedy  against  for  breach  of  trust  in  not 
making  statatoiy  payments,  81.    AonoN, 
ILL 

PUBLIC-HOUSE. 

Offences  against  tenor  of  license,  289.    Game, 
IL 

PUBLICATION. 

Indecent,  485.    Iedictkekt,  1. 1. 

,    PUNISHMENT. 

L  Apportionment,  in  cases  of  libel,  558.    De- 
famation, I.  2. 

IL  Of  attorneys  and  solicitors.    Attornet,  IL 

RAILWAY. 

L  Railway  company.    Covpant. 

IL  Whether  usual  statutory  powers  obligatory, 
128,  288,  858,  874.    Company,  YL 

IIL  Branch  line. 
1.  Capital,  253.    Company,  VL  4. 
3.  Mandamus  to  make,  253,  858,  874.     Com. 
PANY,  VL 

BATE. 
L  Generally. 
Rateable  property,  121.    Poor,  L  1. 

n.  Poor  rate.    Poor. 

RECITAL. 

L  In  act  of  Parliament,  501.    Conviction,  L  1. 

IL  In  warrant  put  in  evidence  by  the  opposite 
party,  471.    Action,  IV. 

RECOGNISANCE. 

I.  To  prosecute  writ  of  error  in  misdemeanour, 
Reg.  Gen.  693. 

IL  Of  bail.    App.  XX.  108,  109. 

RECORD. 

L  Prodnedon  of,  on  pleading  in  denial  of  the 
existence  of  a  record  pleaded.    App.  iz.  38. 

n.  Restrictions  as  to    8ubp<Bna   to   produce. 
App.  iz.  32. 


RECTOR. 
DUapfclations,  38.    Dilapidayioki* 
VOL.  L— 81 


REFERENCE. 


ARirrRATION. 


REGISTRATION. 
I.  Of  designs,  439.    Design. 
IL  Of  transfers,  111.    Company,  IV.  1. 

REGUL^  GENERALES. 

L  HiL  T.  1853.  General  consolidation.  App. 
i. — xxiz. 

IL  Hil.  T.  1853.  Ezamination,  admission,  and 
readmission  of  attorneys.    App.  Uii. 

IIL  Hil.  T.  1853.  Regulations  for  ezamination 
of  applicants  for  admission  as  attorneys. 
App.  IxL 

IV.  Hfl.  T.  1853.  Taking  out  and  renewal  of 
attorneys?  certificates.    App.  Iziii. 

V.  Directions  to  Masters,  27  January  1853. 
Vacation  Master.  Fees  to  counsel.  Copies, 
of  documents.  Judgment  on  cognovit  oi:- 
Judge's  order.    Scales  of  costs.    App.  Ixv^ 

VL  Hil.  T.  1853.  Repeal  of  rules  under  stett. 
3  A  4  W.  4,  c  42.    App.  Ixxviii. 

VIL  HiL  T.  1853.  Several  counts  and  snbse^ 
quent  pleadings.    App.  Izxviii.  1,  3,  31. 

VIIL  HiL  T.  1853.  Certificate  of  Jndge  before 
whom  cause  is  tried  as  to  several  f  leadings. 
App.  Izxiz.  3. 

IX.  Hil.  T.  1853.  Venue :  local  description. 
App.  Izziz.  4. 

X.  HU.  T.  1853.    Pleading,  lznx..&--^3. 

XL  Hil.  T.  1853.  Award  of  tefleader,  d;c.,  by 
Courts  of  error.     App.  lxzziik.24. 

XIL  HiL  T.  1853.    Costo  in  Oflwr.   App.  Izzzii. 

25. 
XIIL  Hil.  T.  1853.    Intetevt  in  error.    App. 

IzxziiL  26. 

XIV.  HiL  T.  1853.  Snorwith  respect  to  costs^ 
App.  IzxziiL  27. 

XV.  HiL  T.  1853.  Obsts  in  form&  pauperis^ 
App.  Izzziii.  28. 

XVL  HiL  T.  1853.  Nonsuit  of  plaintiff  or  Bon- 
appearance  of  deJendant  in  C||ectment  App.. 
IzzziiL  29,  30. 

XVII.  Hil.  T.  1853L    Iknparlances,  d;c.    App. 

UzzUL  31. 
XVIIL  HILT.  1853.    Reoonding^of Jndgmento 

App.  IzzziiL  32L 
XIX.  E.  T.  1853.    Rseoognisancea  to  prosecute 

writs  of  error  in  misdiemfiaaouiv  693. 


Of  judgment 


RELATION. 
App.  IzzziiL  32. 


RELICTA  VERIFICATION!. 
Leave  or  consent    App.  lit.  8. 
3  H  2  E.  d;  B. 
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REMEDY. 


SET-OFF. 


REMEBT. 
L  Generally. 

1.  CnmnUttye,  810, 840, 851.    Chartks,  L  1. 

2.  Speoifio:  when  not  onmnUtiTe,  805.   Coun- 
ty Court,  IIL 

8.  At  law  or  in  equity,  81.    Actioh,  IL  1. 
n..  In  parttcnlar  instances. 
Mandamus  te  appoint  an  arbitrator,  or  to 
perform  award,  694.    Abbitbatiox,  L  1. 

RENT. 
BeVt  for,  415.    Txioe,  L  1. 

REPAIR. 
Of  bijfhways,  501.    CoNYionoir,  L  1. 

REPEAL. 
Of  letters  patent,  310.    Ghabtsb,  L  1. 

REPLEADER. 
Award  of  by  Conrt  of  error.    App.  IxzxiL  24. 

REPLEVIN. 
I.  When  it  lies. 
Not  confined  to  seiinre  by  distress,  619.    Cok- 

8TABLB,  L 

IL  Pleading. 

1.  Defences  open  to   constable  under  nen 
cepit,  619.    Covbtablv,  I. 

2.  What  defences  not  open  under  non  cepit, 

619,  624.      COMSTABLB,  L 

m.  In  what  Court 
County  court  has  still  cognisance  of,  855. 
•CouMTT  Court,  L  4. 

REPUDIATION. 

Of  scheme  authorised  by  Parliament*  228,  242. 
COMPAHT,  VL  8. 

REQUEST. 
When  it  need  not  be  averred,  99.    Cortra«^  I. 

RESIDENCE. 
Permanent,  766.    Poor,  V. 

RESTRAINT. 
Of  trade,  391.    Tradb,  L  1. 

RETURN. 

I.  To  writ  of  mandamus.    Mahdamus,  YIL 

IL  Of  writs  of  execution.    App.  xiv.  72,  7^ 
75. 

REVENUE. 
Stamps.    Stamps. 


REVER8I0NEK 

L  Removal  of  fixtures  when  not  an  iiguy  to 
the  reversion,  674.    Dbed,  L 

n.  When  he  cannot  sue  for  conversion  of  ehjit- 
tel,  674.    Drrd,  L 

REVIVOR. 
Quashing  writ    App.  xv.  78. 

REVOCATION. 
L  Of  charter,  310.    Chartrr,  L  1. 
IL  Of  devise  by  codicil,  727.    Dbtxsb,  L 

ROLL. 
Striking  off  the  roll,  414.    Attormrt,  IL  I. 

RULE. 

L  ReguUtions  as  to.    App.  xzv.  149—152, 158 

—167. 
IL  Execution  on  rule  or  order.    App.  xxxr. 

3—5,  xxxviiL  7,  8,  xlL  10,  11,  xlv.  13,  14, 

xlix.  17—19,  UL  21,  22. 

SALARY. 
Remedy  for,  81.    Acnox,  IL  1. 

SALE. 
Bill  of  Salb.    Vendors. 

SATISFACTION. 
Entry  on  roll.    App.  xvi.  SO. 

SCIRE  FACIAS. 

L  To  ropeal  letters-patent  for  non-performanoe 
of  condition  subsequent,  310.   Chartbr,  L  1. 

IL  Consent  of  Attorney-General,  810,  325, 33^ 
343,  352.    Charter,  L  1. 

IIL  Quashing  writ    App.  xv.  78. 

SEARCH. 
Page  93.    Poor,  IV.  L 

SECURITY. 

I.  Concnrront  securities  standilig  togvther,  295, 
309.    Surety,  IL  L 

IL  For  costs.    App.  vi.  22. 

SERVICE. 
L  Of  copy. 

Showing  original,  293.    MAHDAinrB,  X. 
n.  Of  proceedings. 

Rules  as  to.    App.  xxvi.  161—167. 

SET-OFF. 

L  Premiums  not  set  off  against  nnUquidattd 
damages,  66.    Irsurakcb,  L  1. 

CL  Particulars.    App.  v.  19. 


SETTLEMENT. 


STATUTE. 
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SETTLEMENT. 
Of  the  poor.    Took,  m.  IV. 

SEVERAL  PLEADINGS. 
App.  Ixxviii.  1 — 3. 

SEWERS. 
Metropolitan:  arbitration  claaBCf,  694.    Arbx- 

TBATION,  L  1. 

SHARE. 
L  niegal  forfeiture  and  lale  of,  111.   Compant, 

IV.  1. 
II.  Omimion  to  re^tnr  transfer,  111.    Cov- 

PAHT,  IV.  1. 

SHERIFF. 
I.  Ezecntion  under  his  warrant 
Seizare  by  bailiff's  manager,  360.    Ezbcu- 
TION,  I.  1. 
n.  Payment  to,  under  exeontlon. 

Evidence  of,  360.    Exkcutioh,  1. 1. 
HI.  Damages  against 

1.  When  they  may  be  vindictive,  360.  Exe- 
cution, 1. 1. 

2.  When  he  and  his  bailiff  are  differently 
circamstanced  as  to  matter  of  aggravation, 
360.    Execution,  L  1. 

IV.  Rules  and  regulations. 

1.  Attachment  for  not  bringing  in  body. 
App.  xxviii.  168. 

2.  Rules  to  return  writ  or  bring  in  the  body. 
App.  xxiU.  130—134. 

V.  Practical  forms. 

1.  Issue  to  be  tried  by  sheriff!  App.  xxxlL  7. 

2.  Writ  of  trial.    App.  xxxii.  8. 

3.  Endorsements.    App.  xxiii.  9.  10. 

4.  Judgment    App.  xxiiL  11. 

SHIPPINQ. 
I.  Protection  of  shipowner  from  liability  for  loss 
of  goods  by  Are. 
Loss  in  lighters. 

Goods  were  delivered  at  M.  to  the  owners 
of  the  ship'  B.,  to  be  conveyed  on  board  the 
ship  B.  and  then  to  be  carried  in  her  to  L. 
The  goods  were  destroyed  by  a  casual  fire 
on  board  a  lighter  employed  by  the  owners 
of  the  B.  to  convey  them  from  M.  to  the  ship 
B.  Held :  that  stat  26  G.  3,  c.  86,  s.  2,  did 
ncH  protect  the  owners  of  the  B.,  as  the  fire 
was  not  on  board  their  ship.  Morewood  v. 
Pollok,  743 

n.  Documents. 
Breach  of  contract  by  not  delivering,  383. 

CouNTT  Court,  I.  5. 


SIDE  BAR  RULES. 
Obtaining.    App.  xxv,  150. 

SIGNATURE. 
Of  voting  paper,  704.  MuNiciPiX  Corporation, 
IIL  2. 


Drpakation. 


SLANDER. 


SOLICITOR. 


Attorney. 


Appeal,  IV. 


SPECIAL  CASE. 


SPECIFICATION. 
In  a  patent,  450.    Patent,  I. 

STALLAGE. 
Page  423.    Poor,  I.  4. 

STAMPS. 
I.  Ad  valorem. 
Omission  to  express  part  of  the  price,  ^^ 
Partition,  L  1. 
IL  On  sale  of  lands. 

Expression  of  the  price,  64.    Partition,  1. 1* 
III.  On  mortgages,  164.    Mortoagb,  L 

STATUTE. 
First:  Generally. 
I.  Royal  assent. 

Effect  of,  228,  243.    Cokpant,  VL  3. 
IL  Recitals  in. 

When  not  conclusive,  501.    Contiotion,  L  1. 

III.  Incorporation  of  former  enactments. 

1.  General  clauses  acts,  incorporated  only  so 
fkr  as  they  are  applicable,  253.  Coxpant, 
VL4. 

2.  Where  the  provisions  are  not  strictly  appli- 
cable, 647.    Beer. 

IV.  Construction  of  statutes.    Construction,  L 

V.  Pleading. 

Manner  of  pleading  General  Issue  by  statute. 
App.  Ixxxii.  21. 
Secondly:  Decisions  on  general  statutes. 
VL  34  Ed.  3,  0. 1.    (Justices  of  the  Peace.) 
Sureties  for  good  behaviour,  471.    Action, 
IV. 
VIL  5  A  6  W.  A  M.  c.  11.    (Quarter  Sessions.) 
Sect.  3.  Costs  of  prosecutor,  597.      Certio- 
rari, IL  1. 
Vin.  13  G.  3,  0.  78.    (Highways.) 
fleet  24.  Presentment  by  Justice,  501.    Cos- 

VICTION,  L  1. 
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IX.  26  G.  3,  0.  86.    (Owners  of  ships.) 
Sect  2.  Casaal  fire»  745.    Shipping,  L 

X.  32  0.  3,  c.  74.    (Ramsgate  harbotir.) 
Sect  8.  Tolls,  273.    CocrirrT  Court,  L  2. 

XL  48  G.  3,  c  149.    (Scamps.) 
Sect  24.  Expression  of  pttrohaae^money,  64. 
Partition,  L  1. 

XIL  55  G.  3,  0.  184.    (Stamps.) 

1.  Sect.  8.  Expression  of  purohaee-money,  54. 
Partition,  L  1. 

2.  SohecL  part  L  tit  Mortgage,  164.    Mobt- 

GAGB,  L 
XUI.  3  G.  4,  e.  126.    (Tuftipike  roads.) 
Sect  49.   Privity  amongst  mortgagees,  419. 
Highway,  L 
XIV.  7  A  8  G.  4,  0.  29.    (Laroeny.) 

Sect  63.  Certiorari.    Hegina  t.  Sill,  558  n. 
XY.  9  G.  4,  0.  61.    (Alehouses.) 
Sect.  21.  Offences  against  tenor  of  license, 
286.    Gave,  IL 

XVL  11  G.  4  A  1  W.  4,  0.  64.    (Beer.) 
Sect  15.  Prosecntions,  647.     (Beer.) 

XVIL  1  W.  4,  0.  18.     (SetUement  of  poor.) 
Scot  1.  Year's  oocnpation,  816.    Poor,  IV.  2. 

XVIII.  2   A  3  W.  4,  0.  89.    (Uniformity  of 
Process.) 

Sect  10.  Erroneous  date,  602.    Ambndmknt, 
I.  1. 

XIX.  4  A  6  W.  4,  0.  36.    (Central  Criminal 
Court) 

Sect  16.  Certiorari.    Regina  v.  Sill,  653  n. 

XX.  4  A  5  W.  4,  c.  76.    (Poor.)    Poor. 
XXL  4  A  5  W.  4,  c.  85.    (Beer.) 

Sects.  2,  8,  11.    Certificates,  647.    Bbbr. 

XXIL  5  A  6  W.  4,  c.  76.    (Municipal  Corpora- 
tions.)   Municipal  Corporation. 

XXIIL  7  W.  4  A  1  Vict  c.  78.     (Municipal 
Corporations.) 
Sect  38.  Borough  gaol,  588.    Gaol. 

XXIV.  3  A  4  yict  c.  61.    (Beer.) 

SecU.  2,  6,  19,  21.  Certificate  of  rating,  647. 
Beer. 

XXV.  5  A  6  Vict  c.  100.    (Registered  designs.) 
Sect   4.    Omission   to  mark    patterns,  439. 

Design. 

XXVL  6  A  7  Vict  c.  73.    (Attorneys.) 
Sect  37.  Signed  bill,  26.     Attornby,  I.  1. 

XXVIL  6  A  7  Vict  c.  89.    ^Municipal  Corpo- 
rations.) 

Sect  6.  Office  of  treasurer,  295.    Surety,  II. 
1. 

XXVIIL  6  A  7  Vict  c.  96.     (DefamaUon.) 
1.  Sect.  6.  Justification,  558.     DBFAMATftN, 
L2. 


2.  Sect  6.  EYidenee  of  previous  publication 
by  other  persons,  268.    Bbfamation,  L  1. 

XXIX.  8  A  9  Vict  c.  16.  (Companies  Clauses.) 
Sects.  14,  15.  Register    of    transfers.    111. 

Company,  IV.  1. 

XXX.  8  A  9  Vict  e.  18.     (Lands  Ganses.) 

1.  Sect  16.  Subscription  of  capital,  253,  372. 
Company,  VL  4,  6. 

2.  Sects.  23,  68.  Arbitration,  754.    Abbitra. 
noN,  L  2. 

XXXL  8  A  9  Vict  c.  120.    (Pauper  lunatics.) 
Seet  62.  Judgment  on  appeal,  583.     PooBy 

vin.  1. 

XXXIL  9  AlOViete.  66.  (RemoTalof  poor.) 
Sect  1.  Permanent  absence,  766.    Poor,  V. 

XXXUL  9  A  10  Vict  e.  95.     (County  Court.) 

1.  Seet  58.  TiUo  in  qnestiou,  273,  630,  855. 
County  Court,  I. 

2.  Sect  58.  All  personal  actioas,  22.    Coch- 
TY  Court,  L  1, 

8.  Sect  60.  Defendant  liot  resident  in  juris. 

diction,  383.    County  Court,  L  5. 
4.  Sect    121.    Removal   of    rsplevin,    8M. 

County  Court,  L  4. 

XXXIV.  11  A  12  Vict  e.  3L    (Poor.) 

Sect  9.  Notice  of  chargeability,  711.    Poob, 
VIL 

XXXV.  11  A  12  Vict  e.  43.    (JosUcea  out  of 
.  Sessions.) 

Sect  27.  A4judication  of  costs,  810.     Cbb- 
TIORARI,  I.  2. 

XXXVL  11  A  12  Viot  c.  44.    (Justices  of  the 
Peace.) 

1.  Sect  2.  Nonappearance  of  summons,  489. 
Appearance,  L 

2.  Sects.  2,9.  Notice  of  action,  471.    Actios^ 
IV. 

XXXVIL  11  A  12  Viet  c  112.    (MetrapoliUa 
sewers.) 

Sects.  69,  70.    Arbitration,  694.    ARBrraA. 
tion,  L  1. 

XXXVIIL  12  A  13  Viet  o.  45.    (Pit>cediin  in 
Sessions.) 

Sect  5.    CosU    of  dismissed   appeal,    Sid 
Certiorari,  L  2. 

XXXIX.  12  A  18  Vict  e.  106.    (Bankrupts.) 
Sect  224.  Composition  deed,  521,  544.  Bank- 

RupT,  rv. 

XL.  13  A  14  Vict  c  108.    (PubUc  Health),  8L 
Action,  IL  1. 

XLL  14  A  15  Vict  0.  100.    (Criminal  Law.) 
Sects.  8,  25.  Omissions  still  fatal,  553.     In- 

DICTMENT,  n. 

XLIL  15  A  16  Viot  c  76.    (Common  Jaw 
Procedure.) 
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1.  S60t25.  Endorsement  on  writ  of  rammoDB, 
723.    Pakticulars,  I.  1. 

2.  Sect  40.  Declaration  by  hiuband  and  wife, 
■   659.    Baron  and  Fbitb. 

8.  Seet  222.  Amendment  of  endorsement  on 
writ,  602.    Akknoicbnt,  L  1. 

Tsirdlt:    Deeisions  on  local  and   penonal, 
public  acts. 

XLin.  Chronological  arrangement 

1.  6  G.  4,  0.  UxiL    Newbaiy  improf ement, 
810.    Obrtiorarx,  I.  2. 

2.  6  Q,  4,  c.  oxxL    Borslem   markets,  81. 
Action,  II.  1. 

3.  10  e.  4»  c.  xoviiL    North  Shields  ferry, 
140.    Poor,  L  2. 

^  10  G.  4, 0.  cxxiz.    Lambeth  improvements, 

121.    Poor,  LI. 
6.  6  A  7  W.  4,  c.  oxiL    Emit  Bay  pier,  74. 

Bond,  L 

6.  1  A  2  Viet  e.  zzziii.    Birkenhead  paving, 
22.    County  Court,  L  1 

7.  0  A  10  Vict  e.  olfi.    Ambergate  railway, 
111,872.    Company,  IV.  VL 

XLIV.  Acts  relating  to  Harbours,  Ferries,  or 
Piers. 

1.  North  Shields  feny,  140.    Poor,  L  2. 

2.  Ramsgate  harbour,  273.    County  CoubT) 
L2. 

8.  Heme  Bay  pier,  74.    Bond,  L 
XLY.  Parochial  acU. 

1.  Birkenhead  paving,  22.    County  Court, 
LI. 

2.  Burslem  markets,  81.    Action,  IL  1. 
8.  Lambeth  watching,  121.    Poor,  L  1. 

4.  Newbury  improvement,  810.    Cbrtiorari, 
L2. 

XLVL  naitway  acts. 

1.  Effect  of  partial  substitution  by  subsequent 
acts,  178.    Company,  VL  1. 

2.  Whether  enabling  or  obligatory.     Com- 
pany, VI. 

8.  Lancashire  and  Torkshire,  228.  Company, 

VL  3.    Arbitration,  I.  2. 
4.  York  and  North  Midland,  178,  868.    Com^ 

PANY,  VL 

6.  Ambergate,  111,  372.    Company,  IV.  VL 
6.  Great  Western,  253,  774,  874.    Company 
VL 

XLVIL  Sewers  acts. 
Metropolitan  sewers,  694.   Arbitration,  L  1. 

STAY  OF  PROCEEDINGS. 

L  Rule  Nisi,  when  it  is,  and  when  not    App. 
xxvi.  160. 

IL  In  action  against  acceptor  of  bill,  or  maker 
of  note.    App*  vL  24. 


STRANDING 
What  constitutes,  456.    Insurancb,  IL 

SUBSCRIPTION. 

To  defray  costs  of  proseontton.   Btgina  t.  Cook, 
599  n. 

SUBSCRIPTION  CONTRACT. 
Page  258.    Company,  VL  4. 

SUMMONS. 
L  To  appear  before  Justices,  489.    Appxar- 

ANCB,  L 

n.  Writ  ot    Writ  of  Summons. 
III.  Rules  as  to  summonses.    App.  xxvL  158, 
154, 162—167. 

SUNDAY. 
Exclusion  o£    App.  xxviii.  178, 174. 

SUPERSEDEAS. 
Practice  as  to.    App.  xxiL  128—129. 

SURETY. 
L  Generally. 
Concurrent  securities  standing  together,  295, 
809.    Post,  ILL 

IL  Discharge. 
1.  What  not  such  a  change  in  the  subject- 
matter  as  to  discharge  the  surety. 
Covenant  by  the  Mayor,  Ac,  of  the  borough 
of  B.,  on  a  deed,  executed  after  stat  5  A  6 
Wm.  4,  c.  76,  and  before  stat.  6  A  7  Vict  c 
89,  by  which,  after  reciting  that  the  council 
of  thi  borough  had  elected  D.  treasuNr  of  the 
borough,,  defendant  became  surety  to  the 
Corporation  for  D.^  accounting  to  them  "dur- 
ing the  whole  time  of  D.  continuing  in  the 
said  office,  in  consequence  of  the  said  election, 
or  under  any  annual  or  other  future  election 
of  the  said  council  to  the  said  office."  Aver- 
ments that,  by  subsequent  elections,  D.  was 
continued  in  his  office  and  did  not  aeeount 
Breaches :  non-payment  by  defendant 

Plea  6.  That  D.  was  elected  to  the  office, 
and  the  deed  given  whilst  the  office  was  an- 
nual under  stat  5  A  6  Wm.  4,  c  76,  that,  on 
9th  November,  1843,  D.  was,  in  obedience  to 
stat  6  A  7  Vict  c.  89,  s.  6,  elected  to  the  office 
during  pleasure :  and  that  he  accounted  up  to 
9th  November,  1843.  On  demurrer.  Held: 
that  the  functions  and  duties  of  the  office  not 
being  changed,  it  continued  the  same  office, 
and  the  change  in  its  tenure  did  not  discharge 
defendant. 

Plea  7.  That,  before  breach,  plaintiffs  ac- 
eepted  a  fresh  surety  bond  in  discharge  of  the 
deed  sued  on.    On  demurrer,  Held  bad,  a» 
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pleading  accord  and  satiafaotion  to  a  deed 
before  broach.    Mayor  of  Berwick  ▼.  Otwald, 

295 
2.  Fresh  socnritj  when  not  a  discharge,  295. 
Ante,  1. 
I  [I.  Stamp    on    seonrity  to   indemnify,    164. 
Mortgage,  L 

rV.  In  partleolar  inBtanoes. 
For  due  accounting  by  boroagh  treasnrer, 
295.    Ante,  II.  1. 

V.  For  good  behayioor. 

1.  On  information  for  libel,  471.    Aonov,  IV. 

2.  Committing  for  default  of,  471.    Action, 
IV. 

SURPLUSAGB. 
Striking  out,  397  n.    Dkmubrbr,  L 

TAXATION. 
Of  costs :  directions  as  to.    App.  Izv. — ^Izxvi. 


Change  in,  295. 


TENURE. 

SURXTT,  IL  1. 


THANK8GIVINQ. 
Public :  exolosion  ot    App.  xxviiL  173,  174. 

TIME. 
L  In  pleading. 

1.  Materlalitj  and  oonstmction  of  allegation 
in  debt  for  rent. 

Where  a  declaration  in  debt  for  rent  states 
that  the  rent  became  and  was  due,  to  wit,  on 
a  day  named,  being  a  quarter  day,  for  so  many 
quarters  "then  elapsed,"  plaintiff,  on  an  issue 
upon  Nunquam  indebitatus,  must  show  that 
rent  accrued  in  respect  of  the  quarters  ending 
on  that  day,  and  cannot  insist  upon  rent  ac- 
cruing for  earlier  quarters.  JoMnaon  r.  Qih- 
•on,  415 

2.  Lapse  of  reasonable  time,  99.    Comtbagt, 
IV.  1,  111.    CoMPAKr,  IV.  1. 

Hr  Computation  of. 

1.  On  what  day  the  period  of  a  year  is  com- 
pleted, 816.    PooB,  IV.  2. 

2.  Rule  that  the  law  does  not  regard  firaotions 
of  a  day,  816.    Poor,  IV.  2. 

8.  Number  of  days.    App.  xztUL  174. 
^  4.  Certain   days  at  Easter  and  Christmas. 
App.  xxriiL  175. 

IIL  DeUy. 

Month's  notice  after  yearns  delay.   App.  xxix. 
176. 
IV.  Serrice  of  proceedings  before   a  certain 

time.    App.  xxvi  164. 

TITHE. 
When  not  comprised  in  devise  of  real  estate, 
727.    DxviSB,  L 


TITLE. 

L  Questions  of,  to  deprive  county  court  of  juris- 
diction, 273,  630.    CouKTT  Court,  L  2,  3. 
IL  Of  affidavits.    App.  xxv.  144. 

TOLL. 

I.  Title  to,  when  in  question,  273.     Couxtt 
Court,  L  2. 

IL  Mortgage  of  tonpike  tolls,  419.     High- 
way, L 

IIL  Rating,  140, 423.    Poob»  L  2, 4. 

TRADE. 
L  Restnuntof. 

1.  What  not  necessarily  unreasonable. 

A  declaration  in  covenant  recited  that  plain- 
tiff and  defendant  had  been  partners  as  pub- 
lishers of  books,  and  that  part  of  their  trade, 
called  the  Canvassing  Trade,  consisted  in 
publishing  boolu  in  numbers,  and  employing 
travellers  to  sell  suob  books  by  canvassing 
for  purchasers.  By  indenture,  dissolving  the 
partnership,  it  was  agreed  that  plaintiff  should 
retain  the  whole  of  the  partnership  stock, 
and  should  indemnify  defendant  against  all 
liabilities,  and  pay  him  a  large  sum  of  money. 
Defendant  (inter  alia)  covenanted  not  directly 
nor  indirectly  to  be  concerned  in  the  Can- 
vassing Trade  in  London  or  within  150  miles 
of  the  General  Post  Office,  nor  in  Dublin  or 
Edinburgh  or  within  fifty  miles  of  either,  nor 
in  any  town  in  Great  Britain  or  Ireland,  in 
which  plaintiff  or  his  successors  might  at  the 
time  have  an  establishment,  or  might  have 
had  one  within  the  six  months  preceding. 
Breaches :  that  defendant  was  engaged  in  the 
trade  within  150  miles  of  the  General  Post 
Office,  and  also  in  Manchester  and  Liverpool, 
in  which  towns  plaintiff,  at  the  time  of  the 
breaches,  had  establishments.  Pleas,  to  both 
sets  of  breaches :  that  there  were  numerous 
works  which  plaintiff  did  not  publish,  and 
had  no  intention  of  publishing,  and  that  many 
such  might  be  published  with  advantage  to 
'the  public,  by  defendant,  and  without  iiguiy 
to  plaintiff:  that  the  Canvassing  Trade  ap- 
plied to  all  such  books;  and  that  the  restraint, 
as  to  the  Canvassing  Trade,  as  applicable  to 
such  works,  was  unreasonable :  verification. 
Demurrer  (amongst  other  grounds),  because 
the  plea  referred  matter  of  law  to  the  jury. 

Held:  That  the  declaration  was  good,  it 
not  appearing  that  the  restraint  was  onrea. 
Bonable.  Held,  also,  that  the  pleas  were  bad  in 
substance,  as  the  facts  disclosed  did  not  show 
that  the  restraint  was  unreasonable.  Qmart 
whether,  if  the  facts  had  so  shown,  the  pleas 
would  have  been  bad  in  form.  TallU  r.  TnU 
lit,  391 

2.  Pleading,  391.    Ante,  1. 


TRADE. 
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8.  QaeBtiona  fbr  Court  and  Jurj  rMpaetifely, 
391.    Ante,!. 

n.  See  CoNTRiLCT.    Vbkdobs. 

TRANSPBR. 
Ke^traUon,  111.    CoMPiLirr,  IV.  1. 

TBANSMISSION. 

Of  indictment  to  Central  Criminal  Conrt»  658. 
iRDicTMUTy  n. 

TRAVERSE. 

L  Immaterial,    897  n.     Dbmubrbb,   I.    829. 

Copyhold,  IL 
n.  Of  vesting  by  anignmenty  164, 166.   Mort- 

OAGB,  L 

m.  What  put  in  iasne  by  general  trayerse. 
App.  Ixziz.  6,  7,  10, 11,  15,  16, 19,  20. 

TREASURER. 
Of  boroagb,  295.    Bumtt,  II.  1. 

TRESPASS. 
L  In  removing  intruder  from  cricket  ground, 
782.    Crigkbt,  1. 1. 

n.  Against  jaatioe  of  the  peace,  471.     AcnoF, 
IV.    489.    Appkaranob,  L 

IIL  Description  of  L  i.  q.    App.  IxxxiL  18. 

IV.  Plea  of  Not  guilty.    App.  Ixxxii.  19. 

TRIAL. 

L  Party  himself  both  acting  as  advocate  and 

giving  evidence  as  witness,  11.    Adtocatr. 

n.  Writ  of. 

Costs.    App.  Izv.  8. 
ni.  Notice  of. 

1.  Where  to  be  given.    App.  iz.  84. 

2.  Short  notice,  what  it  means.    App.  ix.  85. 
8.  Continuance  of.    App.  ix.  86. 

4.  At  bar :  notice  of.    App.  x.  41. 

5.  By  proviso.    App.  x.  42. 

6.  In  error.    App.  xiv.  69. 

IV.  Entry  for  trial  in  London  and  Middlesex. 
App.  X.  43. 

V.  Costs  of  the  day  how  obtained.    App.  x.  39. 

VL  Forms  of  Issue,  Writ,  Endorsement,  and 
Judgment    App.  xzxi.  7 — 11. 

TROVEK 
L  Who  may  maintain. 
When  not  reversioner  for  conversion  of  fix- 
tures, 674.    Deed,  I. 
IL  Plea  of  Not  guUty.    App.  IxxxiL  20. 

TRUST. 
To  apply  funds  pursuant  te  statute,  81.    Ac- 
tion, IL  1. 


TRUSTEE. 

I.  Public  board  holding  funds  for  specific  pur- 
poses, 81.    Action,  II.  1. 

IL  Form  of  remedy  against,  81.    Acnoir,  IL  1. 

IIL  Colourable  exercise  of  discretion  by,  81. 
Action,  II.  1. 

IV.  Bankrupt  suing  as  trustee  for  his  vendees, 
879.    Insdranob,  L  2. 


TURNPIKE, 


Highway,  I. 


VACATION. 

L  Rules  issuing  or  expiring  in.    App.  xxiii. 
131—184. 

n.  Judge's  order  made  during.     App.  xxvi. 
158. 

IIL  Attendances  of  Vacation  master.     App 
Ixv.  1. 

VALUE. 
Rateable.    Poor,  L 

VENDORS  AND  PURCHASERS. 

First  :  Real  property. 

L  Generally. 

Difference  between  a  sale  and  a  partition,  54. 
Partition,  I.  1. 

n.  Conveyance:  stamp. 
Coijsequence  of  not  expressing  part  of  the 
purchase-money,  54.    PARTmoH,  L  1. 

Secondly  :  goods  and  chattels. 
HL  Breach  of  contract 
Non-deliveiy  of  cargo,  and  non-delivery  of 
shipping  documents,  383.    County  Court, 
L5. 

IV:  Wrongful  sale. 

1.  When  not  simply  inoperative.  111.  Coh- 
FANY,  IV.  1. 

2.  Sale  by  supposed  husband  of  goods  in  pos- 
session of  supposed  wife  who  assents  to  the 
sale,  749.    Marriage. 

V.  Action  by  vendor. 
As  trustee  for  vendee,  879.    Ibburahcb,  L  2. 

VENIRE  DE  NOVO. 
New  Trial. 

VENUE. 
Anp.  V.  18,  Ixxix.  4. 

VERDICT. 
Entry  of. 
On  justification  pleaded  to  indictment  for 
libel,  558.    Dbpamation,  L  2. 


«bi8 


VICTUALLER. 


TEAK. 


VICTUALLBB. 
Li0enMd,28«.    Gams,  IL 

VIEW. 
PracUoe  M  to.    App.  xL  48,  49. 

VOTING  PAPBB.. 
Page  600.    Muhicival  CoEP<^noVy  IIL  1. 

WAIVER. 
B J  pUftding  OTW,  738.    Pabticvlabs,  L  1. 

WARRANT. 

L  When  in  fhe  nature  .of  a  conviotion,  471. 
Acnoir,  IV. 

IL  Compelling  appearmoe  by,  480.    Appxas- 
AHCE,  I. 

IIX  Recitals  in»  when  OTidenoe  for  the  party 
granting  it,  471.    Action,  IV. 

WARRANT  OP  ATTORNEY. 
Delirery  to  master  and  filing.   App.  tL  26 — 27. 

WATCHING  ACT.  ' 
Rateable  property,  121.    Poob,  L  1. 

WATER. 
L  Grant  of  nee :  in  speoifled  channel. 
Action  by  assignee  for  dirersion  without  da- 
mage. 

Where  A.,  being  owner  of  land  through 
which  a  stream  runs  down  to  the  land  of  B., 
grants  by  deed  to  B.  that  the  stream  shall  be 
in  the  control  of  B.  and  his  assigns,  and  shall 
flow  in  a  free  and  uninterrupted  course  through 
a  channel  described  in  the  deed,  and  after- 
wards A.  and  B.  assign,  respectively,  their 
land  to  T.  and  Z.,  T.,  if  he  divert  the  water 
from  such  channel,  though  he  does  not 
thereby  deprive  Z.  of  the  use  of  any  wateri 
is  liable  to  an  action  at  the  suit  of  Z. 

In  such  action,  it  is  sufiicient  for  Z.  to  de- 
clare that,  by  reason  of  his  possession  of  the 


land,  he  is  entitled  to  hare  the  use  and  benefit 
of  the  water  fiowing  in  a  eertain  direction 
along  the  channel,  and  that  defendant  divert- 
ed the  water  therefrom.  It  is  not  neceesary 
to  refer  to  the  grant.    Nortkam  t.  SmrUy, 

665 
n.  Pleading. 
General  form  of  deelMatiiPB,  665.    Ante^  L 

WIFE. 

BaBOII  AMD  FXMS. 

WILL. 
Codioil,727.    Dbtuv,  L 

wrtNRsa 

L  Whether  he  muj  also  be  adrocate,  11.    Ao- 

TOCATX. 

n.  Attesting,  642.    Btducb,  IV. 
III.  Depositions  ot 
Retom  and  filing.    Appw  ix.  36. 

WRIT. 
L  Plories:  statnte  of  limilalioni. 
Amendment  of  erroneous  endorsement,  603. 

AXBaDMBHT,  L  1. 

IL  Rules  to  return.    App.  180, 1S4. 

WRIT  07  SUMMONa 

Endorsement  of  partienlan^  723.  PABTiCTn.ABS, 
LI.    App.ii.L 

WRONGDOER. 

L  Who  is  not. 
Purchaser   of  supposed  wife's    goods  fkma 
supposed  husband  with  her  assent^   749. 
Marriage. 

IL  Joint  wrongdoers  diiferently  dreumstaiieed 
as  to  matter  of  aggravation,  860.  Exscv- 
TION,  L  1. 

TEAR. 
How  computed,  816.    Poob,  IV  2. 
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